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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7CFR  Parts  911  and  915 
[Docket  No.  FV92-911-1IFR;  Amendment  1] 

Increase  In  Expenses  for  Marketing 
Orders  Covering  Fresh  Limes  and 
Avocados  Grown  in  Florida 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  Hnal  rule  with  request 
for  comments. 

SUMMARY:  This  interim  Hnal  rule 
authorizes  an  increase  in  expenses  for 
the  Florida  Lime  Administrative 
Committee  under  Marketing  Agreement 
(M.O.)  No.  911  and  the  Florida  Avocado 
Administrative  Committee  (committees) 
under  M.O.  915  for  the  1993-94  fiscal 
year.  Authorization  of  this  budget 
increase  will  enable  the  committees  to 
incur  additional  expenses  that  are 
reasonable  and  necessary  to  administer 
their  programs. 

CATES:  Effective  April  1, 1993,  through 
March  31, 1994.  Comments  received  by 
September  8, 1993  will  be  considered 
prior  to  issuance  of  a  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  fo  submit  written  comments 
concerning  this  interim  final  rule. 
Comments  must  be  sent  in  triplicate  to 
the  Docket  Clerk,  Fruit  and  Vegetable 
Division,  AMS.  USDA,  P.O.  Box  96456, 
room  2523-S,  Washington,  DC  20090- 
6456,  Fax  #  (202)  720-5698.  Comments 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
William ).  Pimenthal,  Marketing 
Specialist,  Southeast  Marketing  Field 
Office,  Fruit  and  Vegetable  Division, 
AMS,  USDA.  P.O.  Box  2276,  Winter 


Haven,  Florida  33883-2276,  telephone: 
(813)  299—4886;  or  Britthany  Beadle, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  96456,  room 
2523-S.  Washington.  DC  20090-6456, 
telephone:  (202)  690-0992. 
SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  under 
Marketing  Agreement  and  Order  No. 

911  (7  CI%  part  911)  regulating  the 
handling  of  firesh  limes  grown  in  Florida 
and  Marketing  Agreement  and  Order 
No.  915  (7  CFR  part  915)  regulating  the 
handling  of  fiesh  avocados  grown  in 
Florida.  The  agreements  and  orders  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

This  rule  has  been  reviewed  by  the 
Department  of  Agriculture  (Department) 
in  accordance  with  Departmental 
Regulation  1512-1  and  the  criteria 
contained  in  Executive  Order  12291  and 
has  been  determined  to  be  a  “non¬ 
major”  rule. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  Under  the 
marketing  order  provisions  now  in 
effect,  limes  and  avocados  grown  in 
Florida  are  subject  to  assessments 
applicable  to  all  assessable  limes  and 
avocados  handled  during  the  1993-94 
fiscal  year,  which  began  April  1, 1993, 
through  March  31, 1994.  This  interim 
final  rule  will  not  preempt  any  state  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary’s  ruling 
on  the  petition,  provided  a  bill  in  equity 


is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
consider^  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  hoth  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  20  handlers 
of  limes  and  40  handlers  of  avocados 
regulated  under  the  marketing  order 
each  season  and  approximately  260  lime 
and  300  avocado  producers  in  Florida. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  these  handlers  and 
producers  may  be  classified  as  small 
entities. 

The  committees  met  on  December  9, 
1992,  and  unanimously  recommended 
total  expenses  for  the  1993-94  fiscal 
year  of  $106,346  and  an  assessment  rate 
of  $0.16  per  bushel  for  their  respective 
committees.  This  action  was  published 
as  an  interim  final  rule  in  the  Federal 
Register  (58  FR  8533,  February  16, 

1993)  and  provided  a  30-day  comment 
period  which  ended  March  18, 1993. 

Each  committee  met  again  February 
11, 1993,  and  unanimously 
recommended  to  increase  budgeted 
expenses  for  both  limes  and  avocados  to 
$108,346.  As  a  result,  the  committees 
submitted  a  comment  tg  the  Department 
to  increase  their  budgeted  expenses  by 
$2,000. 

The  $2,000  increase  in  expenditures 
for  each  committee  will  finance  an 
aerial  survey  on  which  a  tree  count  can 
be  conducted,  scheduled  for  March 
1994.  This  survey  is  necessary  due  to 
the  hurricane  that  hit  the  production 
area  last  August.  The  strong  winds 
uprooted  many  lime  and  avocado  trees. 
The  aerial  survey  will  give  a  better  idea 
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of  crop  size  for  assessment  and 
estimating  purposes  by  the  committees. 

The  committees*  1993-94  fiscal  year 
expenses  end  assessment  rate  approvals, 
including  the  recommended  increase  in 
expenses,  were  adopted  in  a  final  rule 
and  published  in  the  Federal  Register 
(58  FR  33757,  June  21, 1993). 

Each  committee  met  again  on  June  9, 
1993,  and  unanimously  recommended 
to  increase  their  budget  of  expenses 
from  $108,346  to  $113,846,  representing 
an  increase  of  $5,500  for  each 
committee.  Each  committee  deems  the 
increase  necessary  in  order  to  finance 
additional  research  on  the  impact  of 
increased  water  supplies  on  the  water 
table  in  the  lime  and  avocado 
production  areas. 

This  action  amends  the  two 
previously  finalized  sections  that 
appeared  in  the  Federal  Register.  The 
assessment  rates  that  were  previously 
established  for  each  committee  will  not 
be  changed.  Adequate  funds  are 
available  fit)m  the  committees'  reserves 
to  cover  the  increases  in  expenses 
resulting  from  this  action.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  committees  and  other 
available  information,  it  is  hereby  found 
that  this  rule  as  hereinafter  set  forth  will 
tend  to  effectuate  the  declared  policy  of 
the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  committees  need  to 
have  sufficient  funds  to  pay  their 
expenses  which  are  incurred  on  a 
continuous  basis;  (2)  this  interim  final 
rule  provides  a  30-day  comment  period, 
and  all  comments  timely  received  will 
be  considered  prior  to  finalization  of 
this  action. 

List  of  Subjects 
7CFRPart  911 

Marketing  agreements  and  orders. 
Limes,  Reporting  and  recordkeeping 
requirements. 

7CFFPart  915 

Marketing  agreements  and  orders. 
Avocados,  Reporting  and  recordkeeping 
requirements. 


For  the  reasons  set  forth  in  the 
preamble,  7  CFR  parts  911  and  915  are 
amended  as  follows: 

PART  91 1— UMES  GROWN  IN 
FLORIDA 

1.  The  authority  citation  for  7  CFR 
part  911  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

Note:  This  section  will  not  appear  in  the 
annual  Code  of  Federal  Regulations. 

1911.232  (Anwnded) 

2.  Section  911.232  is  amended  by 
changing  “$108,346”  to  “$113,846.” 

PART  915— AVOCADOS  GROWN  IN 
SOUTH  FLORIDA 

1.  The  authority  citation  for  7  CFR 
part  915  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

Note:  This  section  will  not  appear  in  the 
annual  Code  of  Federal  Regulations. 

§915.232  (Amended) 

2.  Section  915.232  is  amended  by 
changing  “$108,346”  to  “$113,846.” 

Dated:  August  2, 1993. 

Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
[FR  Doc.  93-18867  Filed  8-&-93;  8:45  am) 
BIUJNG  cooe  3410-02-P 


Food  Safety  and  Inspection  Service 

9  CFR  Parts  317, 318,  and  381 
[Docket  No.  91-01 7F] 

RIN  0583-AB36 

Approval  of  Smoke  Flavorings  and 
Artificial  Smoke  Flavorings 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Final  rule. 

summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  amending 
the  Federal  meat  and  poultry  products 
inspection  regulations  by  deleting 
specific  requirements  for  prior  Agency 
approval  for  the  use  of  smoke  flavorings 
and  artificial  smoke  flavorings  in  meat 
and  poultry  products.  Prior  FSIS 
approval  is  no  longer  necessary  because 
smoke  flavorings  and  artificial  smoke 
flavorings  are  now  generally  recognized 
as  safe  (GRAS)  by  the  Food  and  Drug 
Administration. 

EFFECTIVE  DATE:  September  8, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Edwards.  Director,  Product 
Assessment  Division,  Regulatory 
Programs,  Food  Safety  and  Inspection 
Service.  U.S.  Department  of  Agriculture, 
Washington.  DC  20250,  (202)  254-2565. 


SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

The  Agency  has  determined  tnat  this 
final  rule  is  not  a  major  rule  under 
Executive  Order  12291.  It  will  not  result 
in  an  annual  effect  on  the  economy  of 
$100  million  or  more;  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal,  State  or 
local  government  agencies  or  geographic 
regions;  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  export  or  domestic 
markets. 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
pursuant  to  Executive  Order  12778, 

Civil  Justice  Reform.  States  and  local 
jurisdictions  are  preempted  under  the 
Federal  Meat  Inspection  Act  (FMIA)  and 
the  Poultry  Products  Inspection  Act 
(PPIA)  fi'om  imposing  any  marking, 
labeling,  packaging,  or  ingredient 
requirements  on  federally  inspected 
meat  or  poultry  products  that  are  in 
addition  to,  or  different  than,  those 
imposed  under  the  FMIA  or  PPIA. 

States  and  local  jurisdictions  may. 
however,  exercise  concurrent 
jurisdiction  over  meat  and  poultry 
products  that  are  outside  official 
establishments  for  the  purpose  of 
preventing  the  distribution  of  meat  or 
poultry  products  that  are  misbranded  or 
adulterated  under  the  FMIA  or  PPIA,  or, 
in  the  case  of  imported  articles,  which 
are  not  at  such  an  establishment,  after 
their  entry  into  the  United  States.  Under 
the  FMIA  and  PPIA,  States  that 
maintain  meat  and  poultry  inspection 
programs  must  impose  requirements 
that  are  at  least  equal  to  those  required 
under  the  FMIA  or  PPIA.  The  States 
■  may,  however,  impose  more  stringent 
requirements  on  such  State  inspected 
products  and  establishments. 

This  final  rule  is  not  intended  to  have 
retroactive  effect.  There  are  no 
applicable  administrative  procedures 
that  must  be  exhausted  prior  to  any 
judicial  challenge  to  the  provisions  of 
this  final  rule.  However,  the 
administrative  procedures  specified  in  9 
CFR  306.5  and  381.35  must  be 
exhausted  prior  to  any  judicial 
challenge  of  the  application  of  the 
provisions  of  this  rule,  if  the  challenge 
involves  any  decision  of  an  inspector 
relating  to  inspection  services  provided 
under  the  FMIA  or  PPIA.  The 
administrative  procedures  specified  in  9 
CFR  part  335  and  part  381,  subpart  W, 
must  be  exhausted  prior  to  any  judicial 
challenge  to  the  application  of  the 
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provisions  of  this  rule  with  respect  to 
labeling  decisions. 

Efifects  on  Small  Entities 

The  Administrator,  FSIS,  has 
determined  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Currently.  FSIS  is  aware  of  21  firms  that 
manufacture  smoke  flavorings  and 
artificial  smoke  flavorings  for  use  in 
products  prepared  in  official 
establishments.  It  is  believed  that  the 
manufacture  of  these  substances  is  not 
a  major  part  of  the  business  of  most  of 
these  21  firms,  large  or  small.  FSIS  has 
no  information  that  would  indicate  that 
this  rule  would  afiect  any  of  these 
entities  in  a  significant  manner. 

Background 

Smoke  flavorings  and  artificial  smoke 
flavorings  are  currently  listed  as 
"Flavoring  agents”  in  the  charts  of 
approved  substances  in  §  318.7(c)(4)  of 
the  Federal  meat  inspection  regulations 
and  in  $  381.147(f)(4)  of  the  poultry 
products  inspection  regulations  (9  CFR 
318.7(c)(4)  and  381.147(f)(4)).  Unlike 
other  flavorings,  however,  each  specific 
smoke  flavoring  has  been  permitted  in 
federally  inspected  meat  and  poultry 
products  only  upon  prior  FSIS  review 
and  approval.  Such  approved  smoke 
flavorings  and  artificial  smoke 
flavorings  were  subsequently  listed  in 
the  Agency’s  List  of  Proprietary 
Substances  and  Nonfood  Compounds. 
This  policy  was  initiated  in  the  1960’s 
to  ensure  safety,  at  that  time,  of  a 
relatively  new  product  used  in  meat  and 
poultry  products. 

Current  Regulations 

The  Food  and  Drug  Administration 
(FDA)  has  primary  responsibility  over 
the  safety  and  use  of  food  and  color 
additives.  Over  the  years,  FDA  has 
conducted  reviews  of  the  safety  of 
smoke  flavorings  and  artificial  smoke 
flavorings.  FDA  has  now  concluded  that 
these  substances,  when  produced  under 
good  manufacturing  practices,  are 
generally  recognized  as  safe  under  the 
food  additives  provisions  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act.  Under 
the  circumstances,  FSIS’s  preapproval 
of  such  additives,  on  a  case-by*case 
basis,  is  no  longer  necessary. 

Proposed  Rule 

On  December  4, 1992,  FSIS  published 
a  proposed  rule  in  the  Federal  Register 
(57  FR  57390)  to  amend  the  Federal 
meat  and  poultry  products  inspection 
regulations  by  deleting  specific 
requirements  for  prior  Agency  approval 
on  the  use  of  smoke  flavorings  and 
artificial  smoke  flavorings.  The  Agency 


proposed  to  delete  the  word  "approved” 
firam  the  phrases  "approved  artincial 
smoke  flavoring”  and  "approved  smoke 
flavoring”  in  9  CFR  317.2(j)(3),  which 
indicates  that  smoke  flavorings  and 
artificial  smoke  flavorings  must  be 
approved,  on  a  case-by*case  basis,  prior 
to  use  in  meat  products.  In  addition. 

FSIS  proposed  to  amend  the  charts  of 
substances  in  9  CFR  318.7(c)(4)  and  9 
CFR  381.147(f)(4)  by  deleting  the  words 
"program  approved”  from  the  entries  for 
smoke  flavoring  and  artificial  smoke 
flavoring,  and  deleting  the  footnotes 
identifying  smoke  flavorings  and 
artificial  smoke  flavorings  as  proprietary 
products.  All  smoke  flavorings  and 
artificial  smoke  flavorings  would 
continue  to  be  subject  to  all  restrictions 
that  apply  to  the  use  of  any  flavoring 
prescribed  in  9  CFR  parts  317,  318,  319, 
and  381. 

Discussion  of  Comments 

FSIS  received  four  comments  in 
response  to  the  proposed  rule — one 
from  the  Small  Business  Administration 
(SB A),  one  from  a  meat  and  poultry 
trade  association,  and  two  fi'om  food 
manufacturers.  The  trade  association 
and  the  food  manufacturers  were  in 
favor  of  the  proposed  rule.  The  SBA  did 
not  take  a  position  on  the  issues 
proposed;  however,  it  did  express  an 
opinion  regarding  the  preparation  of  a 
re^latory  impact  analysis. 

The  SBA  commented  that,  even 
though  the  proposed  rule  would  impact 
positively  upon  small  entities,  the 
Agency  should  have  prepared  a 
regulatory  impact  analysis  supporting 
that  determination.  SBA  further  advised 
that  FSIS  misinterpreted  the  Regulatory 
Flexibility  Act  (RFA)  by  not  developing 
such  an  analysis.  For  each  rulemaking, 
FSIS  determines  whether  a  proposed 
rule  would  impact  significantly  upon  a 
substantial  number  of  small  entities,  as 
prescribed  in  the  RFA.  This 
determination  is  not  based  on  whether 
the  impact  would  be  positive  or 
negative,  but  rather  on  whether  a 
substantial  number  of  small  entities 
would  be  significantly  affected. 
Currently,  FSIS  is  aware  of  21  firms  that 
manufacture  smoke  flavorings  and 
artificial  smoke  flavorings  for  use  in 
products  prepared  in  official 
establishments.  It  is  believed  that  the 
manufacture  of  these  substances  is  not 
a  major  part  of  the  business  of  most  of 
these  21  firms,  large  or  small.  FSIS  has 
no  information  that  would  indicate  that 
this  rule  would  afiect  any  of  these 
entities  in  a  significant  manner. 

The  Administration  has  determined 
that  (1)  the  use  of  smoke  flavoring  and 
artificial  smoke  flavoring  will  not  render 
the  product  in  which  they  are  used 


adulterated,  misbranded,  or  otherwise 
not  in  compliance  with  the 
requirements  of  the  FMIA  and  the  PPIA, 
(2)  the  use  of  these  substances  is 
functional  and  suitable  for  the  intended 
purpose,  and  (3)  the  substances  are  used 
at  the  lowest  level  necessary  to 
accomplish  the  intended  technical 
effect.  Accordingly,  because  of  these 
determinations  and  the  positive 
comments  received  in  response  to  the 
proposed  rule.  FSIS  is  adopting  the 
proposed  rule  as  published. 

List  of  Subjects 
9  CFR  Part  317 

Food  labeling.  Meat  inspection. 

9  CFR  Part  318 

Food  additives.  Meat  inspection. 

9  CFR  Part  381 

Food  additives.  Poultry  inspection. 
Final  Rule 

For  the  reasons  discussed  in  the 
preamble,  FSIS  is  amending  9  CFR  parts 
317,  318,  and  381  to  read  as  follows: 

PART  317— LABEUNG,  MARKING 
DEVICES.  AND  CONTAINERS 

1.  The  authority  citation  for  part  317 
continues  to  read  as  follows; 

Authority:  21  U.S.C  601-695;  7  CFR  2.17, 
2.55. 

2.  Section  317.2(j)(3)  is  amended  by 
removing  the  word  "approved”  in  both 
places. 

PART  318— ENTRY  INTO  OFRCIAL 
ESTABUSHMENTS;  REINSPECTION 
AND  PREPARATION  OF  PRODUCTS 

3.  The  authority  citation  for  part  318 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  450, 1901-1906;  21 
U.S.C  601-695;  7  CFR  2.17,  2.55. 

§318.7  [Amended] 

4.  In  the  table  in  §  318.7(c)(4)  under 
the  Class  of  substance  "Flavoring 
agents;  protectors  and  developers,”  the 
substances  "Program  approv^  artificial 
smoke  flavoring”  and  “Program 
approved  smoke  flavoring”  are  revised 
to  read  "Artificial  smoke  flavoring”  and 
"Smoke  flavoring,”  and  the  footnote  "1” 
designations  are  removed.  Furthermore, 
the  text  of  footnote  1  at  the  end  of  the 
table  is  removed  and  footnote  1  is 
designated  as  "Reserved.” 

PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

5.  The  authority  citation  for  part  381 
continues  to  read  as  follows: 

Authority:  7  U.S.C  450,  21  U.S.C  451- 
470;  7  CFR  2.17, 2.55. 
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i381.147  [AmMKtod] 

6.  In  the  table  in  §  381.147(f)(4)  under 
the  Class  of  substance  "Flavoring 
agents;  protectors  and  developers,"  the 
substances  “Approved  artificial  smoke 
flavorings”  and  "Approved  smoke 
flavoring"  are  revisit  to  read  "Artificial 
smoke  flavoring”  and  "Smoke 
flavoring,”  and  the  footnote  "2” 
designations  are  removed.  Furthermore, 
the  text  of  footnote  2  at  the  end  of  the 
table  is  removed  and  footnote  2  is 
designated  as  "Reserved.” 

Done  at  Washington,  DC,  on  August  2, 
1993. 

Eugene  Branstool, 

Assistant  Secretary,  Marketing  and  Inspection 
Services. 

[FR  Doc.  93-18997  Filed  8-6-93;  8:45  am] 
BILUNO  CODE  MIO-OM-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  93-4114-1 09-AD;  Amendntent 
39-8646;  AO  93-14-211 

Airworthiness  Directives;  Boeing 
Model  747-400  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACnON:  Final  rule;  request  for 
comments. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  all  Boeing  Model  747-400 
series  airplanes.  This  action  requires  the 
installation  of  a  system  that  ensiires  full 
pitot  and  total  air  temperature  heat  in 
the  event  an  airplane  enters  "ground 
mode”  while  the  airplane  is  in  flight. 
This  AD  action  also  requires  a  revision 
to  the  FAA-approved  Airplane  Flight 
Manual  that  imposes  operating 
limitations  in  the  event  hydraulic 
system  number  one  or  four  becomes 
inoperative.  This  amendment  is 
prompted  by  two  incidents  of  airplanes 
losing  pressure  in  hydraulic  system 
numtor  four.  The  actions  specified  in 
this  AD  are  intended  to  reduce  the  efiect 
on  airplane  systems  should  they  enter 
ground  operating  mode  while  the 
airplane  is  in  fli^t. 

DATES:  Efiective  August  9. 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  9, 
1993. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  8, 1993. 


ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Direc^torate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
109-AD,  1601  Lind  Avenue,  SW., 

Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box 
3707,  Seattle,  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Dunn,  Aerospace  Engineer, 
Systems  cmd  Equipment  Branch,  ANM- 
130S,  FAA,  Transport  Airplane 
Directorate,  Seattle  Aircraft  Certification 
Office.  1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055—4056;  telephone 
(206)  227-2799;  fax  (206)  227-1181. 
SUPPLEMENTARY  INFORMATION:  Recently, 
the  FAA  received  two  reports  of  in- 
service  Model  747-400  series  airplanes 
losing  pressure  in  hydraulic  system 
number  four,  which  resulted  in  the 
airplanes  entering  “ground  mode”  while 
the  airplanes  were  in  flight.  In  these  two 
incidents,  there  were  no  obvious  flight 
deck  indications  to  warn  the  flight  crew 
that  the  airplane  had  entered  into  the 
“ground  mode.”  The  FAA  has 
determined  that  when  there  is  a  loss  of 
pressure  in  hydraulic  system  number 
four,  the  wing  gear  trui^  may  relax 
sufficiently  to  exceed  the  tilt^  position 
indication.  When  this  occurs  on  the 
sensing  systems  for  both  the  left  and 
right  wing  gear  trucks,  the  airplane  will 
enter  into  the  "ground  mode.” 

Moreover,  if  hydraulic  system  one  is 
depressurized  and  the  body  gear  trucks 
relax  sufficiently,  the  airplane  will  enter 
the  "ground  mode”  when  the  gear  is 
extended  for  landing.  Analysis  indicates 
that  the  following  systems  may  be 
affected  by  this  type  of  failure: 

1.  Pitot/Static  Probe  Heat:  Reduction 
of  heat  in  the  "ground  mode”  may  cause 
ice  to  build  up.  which  subsequently 
may  cause  the  air  data  computer  to  send 
erroneous  information  to  other  systems 
such  as  the  integrated  display  system, 
flight  instrument  system,  stall  warning 
system,  and  overspeed  warning  system. 

2.  Cowl  Thermal  Anti-Ice  System:  The 
primaiy  ice  detection  system  becomes 
inoperative  in  “ground  mode,”  and 
“cowl  thermal  anti-ice”  must  be 
selected  manually  when  required. 

3.  Wing  Thermal  Anti-Ice  System:  The 
wing  thermal  anti-ice  system  becomes 
inoperative  in  both  “AUTO”  and 
"manual”  modes. 


4.  Total  Air  Temperature  Probe 
Heaters:  Heaters  turn  off  in  the  “ground 
mode.”  Ice  build  up  may  affect  engine 
settings  during  climb-out  and  go- 
around,  but  would  not  be  considered  an 
operational  concern. 

5.  Horizontal  Stabilizer  and  Rudder 
Module:  The  stabilizer  speed  trim 
deactivates  in  “ground  mode”  with 
minimal  impact  on  airplane  handling 
characteristics.  The  rudder  ratio  changer 
may  default  to  the  "low  airspeed  (high 
authority)  mode”  when  accompanied  by 
anomalies  in  the  air  data  computer. 
Excessive  rudder  input  could  damage 
the  vertical  stabilizer. 

6.  Yaw  Damper:  The  yaw  damper 
enters  the  normal  "on  ground,  no 
rudder  command  mode.”  The  airplane 
is  stable  throughout  all  flight  regimes 
without  a  functioning  yaw  damper. 
However,  pilot  workload  increases 
during  turbulence. 

7.  Fuel  Management  System:  Fuel 
cannot  be  transferred  from  the 
horizontal  stabilizer  fuel  tank  or  reserve 
tanks  2  and  3.  Fuel  in  those  tanks 
becomes  unusable  if  "ground  mode”  is 
entered  with  fuel  in  those  tanks. 

Specific  fuel  feed  procedures  must  be 
followed  to  avoid  exceeding  the 
airplane  center  of  gravity  limits. 

8.  Thrust  Reversers:  Tne  thrust 
reverser  aisle  stand  flight  lockout 
mechanisms  6U«  released  in  “ground 
mode.”  The  thrust  reversers  will  deploy 
and  the  leading  edge  flaps  will  retract, 
if  the  reverse  thrust  levers  are  pulled. 
There  is  no  indication  of  "flight  lockout 
release”  to  the  flight  crew. 

9.  Auto-Throttle:  Auto-throttle  is 
inoperative  in  "ground  mode” 

(hydraulic  system  four  loss  only): 
however,  an  annunciation  is  provided  to 
the  crew. 

10.  Automatic  Flight  Idle:  In  "ground 
mode,”  automatic  selection  of 
"approach  idle”  will  not  occur  when 
approach/ landing  flaps  are  selected,  or 
when  "cowl  thermal  anti-ice”  is 
commanded  "ON.”  (Airplane  go-around 
performance  is  based  on  engine 
acceleration  capability  from  the 
approach  idle  setting;  sufficient  bleed 
air  flow  for  cowl  thermal  and  anti-ice  is 
dependent  on  the  approach  idle  power 
setting.) 

11.  Cabin  Pressurization  System: 
Below  15,000  feet  mean  sea  level  (MSL), 
the  outflow  valve  opens  gradually  in 
“ground  mode”  to  depressurize  the 
airplane  with  no  effect  above  15,000  feet 
MSL. 

12.  Transponder  The  transponder 
becomes  disabled  in  the  “ground 
mode.”  Some  airplanes  have  an  optional 
control  switch,  which  would  permit  the 
flight  crew  to  switch  to  the  “manual 
mode." 
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13.  Traffic  Collision  Avoidance 
System  (TCAS):  TCAS  becomes 
inoperative  in  the  “ground  mode;” 
however,  a  TCAS  status  message  would 
be  annunciated  to  the  flight  crew. 

14.  Auxiliary  Power  Unit  (APU)  GEN 
2:  APU  “Avail”  light  illuminates  in 
“ground  mode”  on  P5  panel  when  the 
APU  is  running. 

15.  Forward  Cargo  Ground  Exhaust 
System  (KLM  only):  The  forward  ground 
exhaust  valves  open  in  “ground  mode” 
if  the  air  conditioning  system  for  the 
forward  cargo  compartment  is  selected 
“ON.”  Rapid  depressurization  occurs 
and  results  in  an  engine  indication  and 
crew  alerting  system  (EICAS)  “Cabin 
Altitude”  warning  message. 

16.  Upper  Deck  Door  Flight  Lock:  The 
flight  lock  actuator  will  not  energize  to 
lock  in  air  in  “ground  mode;”  however, 
a  blue  “DR  GND  Mode”  light  will  be 
annunciated  above  each  upper  deck 
door. 

Depressurization  of  the  hydraulic 
system  number  one  or  four  can  result  in 
various  electrical  and  avionics  systems 
entering  the  ground  operating  mode 
while  the  airplane  is  in  flight. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  747- 
30A2069,  dated  July  15, 1993,  that 
describes  procedures  for  installation  of 
a  system  that  ensures  full  pitot  and  total 
air  temperature  heat  in  the  event  an 
airplane  enters  “ground  mode”  while 
the  airplane  is  in  fli^t. 

Boeing  has  issued  747-400 
Operations  Manual  Bulletin  93-5,  dated 
July  26, 1993,  that  describes  flight  crew 
procedures  to  impose  operating 
limitations  when  hydraulic  system 
number  one  or  four  is  inoperative. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Boeing  Model  747-400 
series  airplanes  of  the  same  type  design, 
this  AD  is  being  issued  to  reduce  the 
effect  on  the  airplane  systems  and  the 
flight  crew  should  the  airplane  enter 
ground  operating  mode  while  the 
airplane  is  in  fli^t.  This  AD  requires  a 
revision  to  the  FAA-approved  Airplane 
Flight  Manual  that  imposes  operating 
limitations  in  the  event  the  hydraulic 
system  number  one  or  four  becomes 
inoperative.  This  AD  also  requires 
installation  of  a  system  that  ensures  full 
pitot  and  total  air  temperature  heat  in 
the  event  an  airplane  enters  “ground 
mode”  while  the  airplane  is  in  flight. 
These  actions  are  required  to  be 
accomplished  in  accordance  with  the 
service  information  described 
previously. 

This  is  considered  to  be  interim 
action.  The  FAA  is  currently 
considering  requiring  modification  of 
the  air/ground  system  which  will 


constitute  terminating  action  for  the 
operating  limitation  imposed  by  this  AD 
action. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  “ADDRESSES.”  AH 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  93-NM-l 09-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  efiects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 


The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR 11034,  February  26, 1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  EKDT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  “ADDRESSES.” 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 

Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Auihority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(^;  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-14-21  Boeing:  Amendment  39-8646. 

Docket  93-NM-109-AD. 

Applicability:  All  Model  747—400  series 
airplanes,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  reduce  the  effect  on  airplane  systems 
should  they  enter  ground  operating  mode 
while  the  airplane  is  in  flight  due  to 
depressurization  of  hydraulic  system  number 
one  or  four,  accomplish  the  following; 

(a)  Within  15  days  after  the  effective  date 
of  this  AD.  revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  by  accomplishing  paragraphs  (a)(1) 
and  (a)(2)  of  this  AD. 

(1)  Insert  a  copy  of  747-400  Operations 
Manual  Bulletin  93-5,  dated  July  26, 1993, 
into  the  AFM. 

(2)  Include  the  requirements  of  paragraphs 
(a)(2)(i),  (a)(2)(ii),  and  (a)(2)(iii)  of  this  AD  in 
the  AFM.  This  may  be  accomplished  by 
inserting  a  copy  of  this  AD  in  the  AFM. 
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(i)  Do  not  operate  the  airplane  unless  both 
the  number  4  hydraulic  engine  driven  pump 
and  the  number  4  hydraulic  demand  pump 
are  operative. 

(ii)  If  hydraulic  system  number  1  or  4 
becomes  inoperative  while  the  airplane  is  in 
flight,  the  flight  crew  shall  accomplish  the 
procedures  contained  in  747-400  Operations 
Manual  Bulletin  93-5,  dated  July  26, 1993. 

(iii)  If  hydraulic  system  number  4  becomes 
inoperative  while  the  airplane  is  in  flight,  the 
fli^t  crew  shall  consider  the  ramiflcations  of 
changes  in  system  operation  should  the 
airplane  enter  the  "ground  mode." 
Speciflcally,  consideration  shall  be  given  to 
trip  and  reserve  fuel  requirements,  and 
enroute  and  destination  forecasts  for 
potential  icing  conditions.  If  these  or  other 
conditions  present  a  signiflcant  adverse  effect 
on  safety  if  the  flight  is  continued,  the  crew 
shall  consider,  as  an  alternative,  diverting  to 
a  suitable  airport.  It  is  the  responsibility  of 
the  captain  to  assess  the  situation  and 
execute  sound  judgement  to  determine  a  safe 
course  of  action.  A  landing  shall  be  made  at 
the  most  suitable  airport. 

(b)  Within  60  days  after  the  effective  date 
of  this  AD,  install  a  system  that  provides  full 
pitot  and  total  air  temperature  heat  in  the 
event  an  airplane  enters  "ground  mode" 
while  the  airplane  is  in  flight,  in  accordance 
with  Boeing  Alert  Service  Bulletin  747- 
30A2069,  dated  July  15, 1993. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  The  AFM  revision  shall  be 
accomplished  in  accordance  with  747-400 
Operations  Manual  Bulletin  93-5,  dated  July 
26, 1993.  The  installation  shall  be  done  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-30A2069,  dated  July  15, 1993. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Re^ster  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  Part  51.  Gopies  may  be  obtained 
from  Boeing  Gommercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington  96124- 
2207.  Gopies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Gapitol  Street,  NW.,  suite  700,  Washington, 
DC 

(f)  This  amendment  becomes  effective  on 
August  9, 1993. 


Issued  in  Renton,  Washington,  on  July  29, 
1993. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  93-18914  Filed  8-6-93;  8:45  am) 
BiujNa  cooc  4ei»-i>-p 


14  CFR  Part  39 

[Docket  No.  93-NM-1 03-AD;  Amendment 
39-8654;  AO  93-15-08] 

Airworthiness  Directives;  Boeing 
Modei  737  Series  Airpianes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Boeing  Model  737 
series  airplanes  equipped  with  certain 
IPECXD  pilot  and  co-pilot  seats.  This 
action  requires  an  inspection  to 
determine  whether  the  bearings  of  the 
tracklock  bracket  assemblies  of  the  pilot 
and  co-pilot  seats  are  secure;  and 
modiflcation  of  loose  bearings,  and 
marking  the  seat  identification  label. 

This  amendment  is  prompted  by  reports 
that  pilot  seats  failed  to  lode 
horizontally  due  to  the  tracklock  pin 
bearing  becoming  detached  from  its 
housing  and  wedged  in  the  mechanism. 
The  actions  specified  in  this  AD  are 
intended  to  prevent  the  pilot  and  co¬ 
pilot  seats  from  sliding  freely  on  the 
track,  which  could  lead  to  the  inability 
of  the  pilots  to  control  the  airplane. 
OATES:  Effective  August  24. 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  24, 
1993. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  8, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
103-AD,  1601  Lind  Avenue,  $W., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  frum  IPECO, 
Inc.,  3882  Del  Amo  Blvd.,  suite  604, 
Torrance,  CA  90503.  This  information 
may  be  examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington;  or  at 
the  O^ice  of  the  Federal  Register,  800 
North  Capitol  Street.  NW..  suite  700, 
Washington.  DC. 


FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Boffo,  Aerospace  Engineer,  Airframe 
Branch,  ANM-120S,  FAA,  Transport 
Airplane  Directorate,  Seattle  Aircraft 
Certification  Offlee,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055—4056; 
telephone  (206)  227-2780;  fax  (206) 
227-1181. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
recently  received  a  report  of  a  pilot  seat 
that  failed  to  lock  horizontally  on  an  in- 
service  Model  737  series  airplane.  The 
reported  cause  of  the  failure  has  been 
traced  to  a  problem  that  occurred  during 
production  and  resulted  in  the  tracklock 
pin  bearing  becoming  detached  from  its 
housing  and  wedged  in  the  mechanism. 
Subsequent  investigation  by  the 
manufacturer  has  revealed  a  second 
instance  of  a  loose  bearing.  Under  these 
conditions,  the  pilot  and  co-pilot  seats 
might  not  lock  into  position  after 
repositioning  the  seats.  Consequently, 
the  seat(s)  would  then  slide  freely  on 
the  track,  with  no  means  of  locking  into 
the  correct  position.  This  condition,  if 
not  corrected,  could  result  in  the  pilot 
and  co-pilot  seats  sliding  freely  on  the 
track,  which  could  lead  to  the  inability 
of  the  pilots  to  control  the  airplane. 

The  FAA  has  reviewed  and  approved 
IPECO  Service  Bulletin  AOOl-25-74, 
Issue  2,  dated  May  6, 1993,  that 
describes  procedures  for  a  one-time 
inspection  to  determine  whether  the 
bearings  of  the  tracklock  bracket 
assemblies  of  the  pilot  and  co-pilot  seats 
are  secure,  and  modiflcation  of  loose 
bearings.  This  modiflcation  entails 
drilling  a  hole  through  the  tracklock 
bracket,  and  installing  a  spirol  pin 
through  the  tracklock  bracket  assembly 
into  the  tracklock  bearing.  This  one-time 
inspection  and  modiflcation  will 
prevent  the  possibility  of  the  pilot  and 
co-pilot  seats  from  sliding  freely  on  the 
track.  The  service  bulletin  also  describes 
procedures  for  marking  the  seat 
identification  label  using  vibro-etch  or  a 
sinfilar  method. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Boeing  Model  737 
series  airplanes  of  the  same  type  design, 
this  AD  is  being  issued  to  prevent  the 
pilot  and  co-pilot  seats  from  sliding 
freely  on  the  track,  which  could  lead  to 
the  inability  of  the  pilots  to  control  the 
airplane.  This  AD  requires  a  one-time 
inspection  to  determine  whether  the 
bearings  of  the  tracklock  bracket 
assemblies  of  the  pilot  and  co-pilot  seats 
are  secure;  and  modiflcation  of  loose 
bearings,  and  marking  the  seat 
identifleation  label.  The  actions  are 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 
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Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  tUs  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter’s  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-103-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 


under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR 11034,  February  26. 1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 

Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

{39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-15-08  Boeing:  Amendment  39-8654. 

Docket  93-NM-103-AD. 

Applicability:  Model  737  series  airplanes 
equipped  with  IPECO,  Model  093,  pilot  and 
co-pilot  seats,  having  seat  serial  numbers  up 
to  and  including  21121;  certificated  in  any 
category. 

Ck)mpliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  pilot  and  co-pilot  seats  from 
sliding  freely  on  the  track,  which  could  lead 
to  the  inability  of  the  pilots  to  control  the 
airplane,  accomplish  the  following: 

(a)  Within  60  days  after  the  effective  date 
of  this  AD,  perfrirm  an  inspection  to 
determine  whether  the  bearings  of  the 
tracklock  bracket  assemblies  of  the  pilot  and 
co-pilot  seats  are  secure  by  attempting  to 
rotate  the  head  of  the  bearing  in  either 
direction  in  accordance  with  IPECO  Service 
Bulletin  AOOl-25-74,  Issue  2,  dated  May  6, 
1993. 

(1)  If  a  bearing  rotates  in  either  direction; 
Prior  to  further  flight,  modify  the  tracklock 
bracket  assembly  in  accordance  with  the 


service  bulletin,  and  mark  the  seat 
identification  label  by  service  bulletin 
number,  "AOOl-25-74”,  using  vibro-etch  or 
a  similar  method  in  accordance  with  the 
service  bulletin. 

(2)  If  a  bearing  does  not  rotate  in  either 
direction;  Prior  to  further  flight,  mark  the  «eat 
identification  label,  “INSPECTED  REF, 
SBAOOl-25-74”,  using  vibro-etch  or  a 
similar  method  in  accordance  with  the 
service  bulletin. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  on  any  airplane  a  pilot/ 
co-pilot  seat  that  does  not  bear  "INSPECTED 
REF.  SBAOOl-25-74,"  on  its  identification 
label. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  The  inspection,  modification,  and 
marking  of  the  seat  shall  be  done  in 
accordance  with  IPECO  Service  Bulletin 
AOOl-25-74,  Issue  2,  dated  May  6, 1993, 
which  contains  the  following  list  of  effective 
pages: 


Page  No. 

Revision 
level  st)Own 
on  page 

Date  shown  on 
page 

1,3  . 

2 

May  6.  1993. 

2.  4-8  . 

1 

April  15, 1993. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  IPECO,  Inc.,  3882  Del 
Amo  Blvd.,  suite  604,  Torrance,  CA 
90503.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

(f)  This  amendment  becomes  effective 
on  August  24, 1993. 

Issued  in  Renton,  Washington,  on  August 
2, 1993. 

Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  93-18945  Filed  8-6-93;  8:45  am) 


BILUNG  CODE  4S10-13-P 


42194  Federal  Register  /  Vol.  58,  No.  151  /  Monday,  August  9,  1993  /  Rules  and  Regulations 


14  CFR  Part  39 

[Docket  No.  92-Niyi-21 1-AO;  Amandmont 
39-8632;  AO  93-14-08] 

AirwortMneaa  Directives;  British 
Aerospace  Modei  ATP  Series  Airpianes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  British  Aerospace 
M^el  ATP  series  airplanes,  that 
requires  an  inspection  to  detect  cracking 
of  the  aft  end  of  the  wing  rib  boom 
angles  on  the  left  and  ri^t  engine,  and 
repair  or  replacement  of  the  wing  rib 
bcram  angle  assemblies,  if  necessary. 

This  amendment  is  prompted  by  the 
detection  of  cracks  in  the  engine 
outboard  rib  boom  angles  at  the  main 
landing  gear  (MLG)  actuator  attachment 
point.  The  actions  specified  by  this  AD 
are  intended  to  prevent  structural 
failure  of  the  actuator  attachment  point, 
which  could  lead  to  collapse  of  the 
MLG. 

DATES:  Efiective  September  8, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
8. 1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Jetstream  Aircraft,  Inc.,  P.O.  Box 
16029,  Dulles  International  Airport, 
Washington.  DC  20041-6029.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate.  Rules 
Docket,  1601  Lind  Avenue.  SW., 

Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  all  British  Aerospace 
Model  ATP  series  airplanes  was 
published  as  a  supplemental  notice  of 
proposed  rulemaking  in  the  Federal 
Register  on  April  27, 1993  (58  FR 
25579).  That  action  proposed  to  require 
an  inspection  to  detect  cracking  of  the 
aft  end  of  the  wing  rib  boom  angles  on 
the  left  and  right  engine,  and  repair  or 


replacement  of  the  wing  rib  boom  angle 
assemblies,  if  necessary. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  9  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  2  work 
hovurs  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour.  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $990,  or  $110  per  airplane.  This  total 
cost  figure  assumes  that  no  operator  has 
yet  accomplished  the  requirements  of 
this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  “major 
rule”  under  Executive  Order  12291;  (2) 
is  not  a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  “ADDRESSES.” 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 


PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g):  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  eimended  by 
adding  the  following  new  airworthiness 
directive: 

93-14-08  British  Aerospace:  Amendment 
39-8632.  Docket  92-NM-211-AD 
Applicability:  All  Model  ATP  series 
airplanes,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  structural  failure  of  the  main 
landing  gear  actuator  attachment  point, 
which  could  lead  to  collapse  of  the  main 
landing  gear,  accomplish  the  following: 

(a)  Within  400  hours  time-in-service  after 
the  effective  date  of  this  AD,  or  within  12 
months  since  airplane  manufacture, 
whichever  occurs  later,  conduct  a  detailed 
visual  inspection  to  detect  cracking  of  the  aft 
end  of  the  engine  outboard  rib  boom  angles 
under  the  wing  rib  outboard  of  the  left  and 
right  engine,  in  accordance  with  British 
Aerospace  ^rvice  Bulletin  ATP-57-13, 
Revision  1,  dated  January  15, 1993. 

(b)  If  no  crack  is  detected,  repeat  the 
detailed  visual  inspection  at  intervals  not  to 
exceed  3,000  landings  or  12  months, 
whichever  occurs  first. 

(c)  If  any  crack  is  detected  on  only  one  rib 
boom  angle  during  any  inspection  required 
by  paragraph  (a)  or  (b)  of  this  AD,  and  that 
crack  does  not  extend  beyond  bolt  hole  X, 
accomplish  either  paragraph  (c)(1),  (c)(2),  or 
(c)(3)  of  this  AD. 

Note:  Procedures  for  addressing  cracks 
found  in  both  rib  boom  angles  are  contained 
in  paragraphs  (f),  (g),  and  (h)  of  this  AD. 

(1)  Prior  to  further  flight,  repair  the  rib 
boom  angle  in  accordance  with  a  method 
approved  by  the  Manager,  Standardization 
Branch,  ANM-113,  FAA,  Transport  Airplane 
Directorate. 

(2)  Prior  to  further  flight,  replace  the  rib 
boom  angle  assembly  in  accordance  with  the 
service  bulletin. 

(3)  At  intervals  not  to  exceed  300  hours 
time-in-service,  reinspect  the  rib  boom  angle 
for  crack  propagation,  in  accordance  with 
British  Aerospace  Service  Bulletin  ATP-57- 
13,  Revision  1,  dated  January  15, 1993. 

(i)  If  no  additional  crack  propagation  is 
detected  during  any  of  the  repetitive 
inspections,  within  6  months  after  discovery 
of  the  crack,  either  repair  the  rib  boom  angle 
in  accordance  with  a  method  approved  by 
the  Manager,  Standardization  Branch,  ANM- 
113,  FAA,  Transport  Airplane  Directorate;  or 
replace  the  rib  boom  angle  assembly  in 
accordance  with  the  service  bulletin. 

(ii)  If  any  of  the  repetitive  inspections 
reveal  that  crack  propagation  has  reached  or 
exceeded  the  limits  specified  in  paragraph  (e) 
of  this  AD,  prior  to  further  flight,  either 
repair  the  rib  boom  angle  in  accordance  with 
a  method  approved  by  the  Manager, 


Federal  Register  /  Vol.  58,  No.  151  /  Monday,  August  9,  1993  /  Rules  and  Regulations  42195 


Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate;  or  replace  the 
rib  boom  angle  assembly  in  accordance  with 
the  service  bulletin. 

(d)  If  any  crack  is  detected  on  only  one  rib 
boom  angle  during  any  inspection  required 
by  paragraph  (a)  or  (b)  of  this  AO,  and  that 
crack  extends  beyond  bolt  hole  X,  but  not 
beyond  bolt  hole  Y  or  down  towards  bolt 
hole  A,  accomplish  either  paragraph  (d)(1), 
(d)(2),  or  (d)(3)  of  this  AD. 

(1)  Prior  to  further  flight,  repair  the  rib 
boom  angle  in  accordance  with  a  method 
approved  by  the  Manager,  Standardization 
Branch,  ANM-113,  FAA,  Transport  Airplane 
Directorate. 

(2)  Prior  to  further  flight,  replace  the  rib 
boom  angle  in  accordance  with  the  service 
bulletin. 

(3)  At  intervals  not  to  exceed  100  hours 
time-in-service,  reinspect  the  rib  boom  angle 
for  additional  crack  propagation,  in 
accordance  with  British  Aerospace  Service 
Bulletin  ATP-57-13,  Revision  1,  dated 
January  15, 1993. 

(i)  If  no  additional  crack  propagation  is 
detected  during  any  of  the  repetitive 
inspections,  within  3  months  after  discovery 
of  the  crack,  either  repair  the  rib  boom  angle 
in  accordance  with  a  method  approved  by 
the  Manager,  Standardization  Branch,  ANM- 
113,  FAA,  Transport  Airplane  Directorate;  or 
replace  the  rib  boom  angle  assembly  in 
accordance  with  the  service  bulletin. 

(ii)  If  any  of  the  repetitive  inspections 
reveal  that  crack  propagation  has  reached  or 
exceeded  the  limits  specified  in  paragraph  (e) 
of  this  AD,  prior  to  further  flight,  either 
repair  the  rib  boom  angle  in  accordance  with 
a  method  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate;  or  replace  the 
rib  boom  angle  assembly  in  accordance  with 
the  service  bulletin. 

(e)  If  any  crack  is  detected  on  only  one  rib 
boom  angle  during  any  inspection  required 
by  paragraph  (a)  or  (b)  of  this  AD,  and  that 
crack  extends  beyond  bolt  hole  Y  or  into  bolt 
hole  A,  accomplish  either  paragraph  (e)(1), 
(o)(2),  or  (e)(3)  of  this  AD. 

(1)  Prior  to  further  flight,  repair  the  rib 
boom  angle  in  accordance  with  a  method 
approved  by  the  Manager,  Standardization 
Branch,  ANM-113,  FAA,  Transport  Airplane 
Directorate. 

(2)  Prior  to  further  flight,  replace  the  rib 
boom  angle  assembly  in  accordance  with  the 
service  bulletin. 

(3)  At  intervals  not  to  exceed  50  hours 
time-in-service,  reinspect  the  rib  boom  angle 
for  additional  crack  propagation,  in 
accordance  with  British  Aerospace  Service 
Bulletin  ATP-57-13,  Revision  1,  dated 
January  15, 1993. 

(i)  If  no  additional  crack  propagation  is 
detected  during  any  of  the  repetitive 
inspections,  within  1  month  after  discovery 
of  the  crack,  either  repair  the  rib  boom  angle 
in  accordance  with  a  method  approved  by 
the  Manager,  Standardization  Branch,  ANM- 
113,  FAA,  Transport  Airplane  Directorate;  or 
replace  the  rib  brom  angle  assembly  in 
accordance  with  the  service  bulletin. 

(ii)  If  any  of  the  repetitive  inspections 
reveal  that  crack  propagation  has  reached  or 
exceeded  the  limits  specified  in  paragraph  (e) 


of  this  AD,  prior  to  further  flight,  either 
repair  the  rib  boom  angle  in  accordance  with 
a  method  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate;  or  replace  the 
rib  boom  angle  assembly  in  accordance  with 
the  service  bulletin. 

(f)  If  any  crack  is  detected  on  both  rib  boom 
angles  during  any  inspection  required  by 
paragraph  (a)  or  (b)  of  this  AD,  and  cracks  do 
not  extend  beyond  bolt  hole  X,  accomplish 
either  paragraph  (f)(1),  (f)(2),  or  (f)(3)  of  this 
AD. 

(1)  Prior  to  further  flight,  repair  the  rib 
boom  angles  in  accordance  with  a  method 
approved  by  the  Manager,  Standardization 
Branch,  ANM-113,  FAA,  Transport  Airplane 
Directorate. 

(2)  Prior  to  further  flight,  replace  the  rib 
boom  angle  assembly  in  accoi^ance  with  the 
service  bulletin. 

(3)  At  intervals  not  to  exceed  100  hours 
time-in-service,  reinspect  the  rib  boom  angles 
for  crack  propagation,  in  accordance  with 
British  Aerospace  Ser/ice  Bulletin  ATP-57- 
13,  Revision  1,  dated  January  15, 1993. 

(i)  If  no  additional  crack  propagation  is 
detected  during  any  of  the  repetitive 
inspections,  within  3  months  after  discovery 
of  the  cracks,  either  repair  the  rib  boom 
angles  in  accordance  with  a  method 
approved  by  the  Manager,  Standardization 
Branch,  ANM-113,  FAA,  Transport  Airplane 
Directorate;  or  replace  the  rib  bmm  angle 
assembly  in  accordance  with  the  service 
bulletin. 

(ii)  If  any  of  the  repetitive  inspections 
reveal  that  crack  propagation  has  reached  or 
exceeded  the  limits  specified  in  paragraph 
(h)  of  this  AD,  prior  to  further  flight,  either 
repair  the  rib  boom  angles  in  accordance 
with  a  method  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate;  or  replace  the 
rib  boom  angle  assembly  in  accordance  with 
the  service  bulletin. 

(g)  If  any  crack  is  detected  on  both  rib 
boom  angles  during  any  inspection  required 
by  paragraph  (a)  or  (b)  of  this  AD,  and  cracks 
extend  beyond  bolt  hole  X,  but  not  beyond 
bolt  hole  Y  or  down  towards  bolt  hole  A, 
accomplish  either  paragraph  (g)(1),  (g)(2),  or 
(g)(3)  of  this  AD. 

(1)  Prior  to  further  flight,  repair  the  rib 
boom  angles  in  accordance  with  a  method 
approved  by  the  Manager,  Standardization 
Branch,  ANM-113,  FAA,  Transport  Airplane 
Directorate. 

(2)  Prior  to  further  flight,  replace  the  rib 
boom  angle  assembly  in  accordance  with  the 
service  bulletin. 

(3)  At  intervals  not  to  exceed  50  hours 
time-in-service,  reinspect  the  rib  boom  angles 
for  additional  crack  propagation,  in 
accordance  with  British  Aerospace  Service 
Bulletin  ATP-57-13,  Revision  1,  dated 
January  15, 1993. 

(i)  If  no  additional  crack  propagation  is 
detected  during  any  of  the  repetitive 
inspections,  within  1  month  after  discovery 
of  the  cracks,  either  repair  the  rib  boom 
angles  in  accordance  with  a  method 
approved  by  the  Manager,  Standardization 
Branch,  ANM-113,  FAA,  Transport  Airplane 
Directorate;  or  replace  the  rib  boom  angle 
assembly  in  accordance  with  the  service 
bulletin. 


(ii)  If  any  of  the  repetitive  Inspections 
reveal  that  crack  propagation  has  reached  or 
exceeded  the  limits  specified  in  paragraph 

(h)  of  this  AD,  prior  to  further  flight,  either 
repair  the  rib  boom  angles  in  accordance 
with  a  method  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate;  or  replace  the 
rib  boom  angle  assembly  in  accordance  with 
the  service  bulletin. 

(h)  If  any  crack  is  detected  on  both  rib 
boom  angles  during  any  inspection  required 
by  paragraph  (a)  or  (b)  of  this  AD,  and  cracks 
extend  beyond  belt  hole  Y  or  into  bolt  hole 
A,  accomplish  either  paragraph  (h)(1)  or 
(h)(2)  of  this  AD. 

(1)  Prior  to  further  flight,  repair  the  rib 
boom  angles  in  accordance  with  a  method 
approved  by  the  Manager,  Standardization 
Branch,  ANM-113,  FAA,  Transport  Airplane 
Directorate. 

(2)  Prior  to  further  flight,  replace  the  rib 
boom  angle  assembly  in  accordance  with  the 
service  bulletin. 

(i)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  brom  the  Standardization  Branch, 
ANM-113. 

(j)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(k)  The  inspections  and  replacements  shall 
be  done  in  accordance  with  British 
Aerospace  Service  Bulletin  ATP-57-13, 
Revision  1,  dated  January  15, 1993.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  firom 
Jetstream  Aircraft,  Inc.,  P.O.  Box  16029, 
Dulles  International  Airport,  Washington,  DC 
20041-6029.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(l)  This  amendment  becomes  effective  on 
Septembers,  1993. 

Issued  in  Renton,  Washington,  on  July  14, 
1993. 

David  G.  Hmiel, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

IFR  Doc.  93-18943  Filed  8-6-93;  8:45  am) 
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14  CFR  Pert  39 

[Doctot  No.  93-NM-124-^  AfiMndRMnt 
39-8653;  AO  83-15-07] 

Airworthiness  Directives;  de  HsviiisrKi, 
Irtc.,  fMooei  DHC-7  Seriss  Airpisnes 

AGENCY:  Federal  Aviation 
Administration,  IX3T. 

ACTION;  Final  rule;  request  for 
comments. 

SiNllMt*Y:  This  amendment  adopts  a 
new  airwerihiness  directive  (AD)  that  is 
applicable  to  ail  de  Havilland  Model 
DHC-7  series  airplanes.  This  action 
requires  inspection  of  upper  lockstrut 
sub-assemblies  to  detect  cracking,  and 
replacement,  if  necessary.  This 
amendment  is  prompted  by  a  report  of 
failure  of  an  upper  lockstrut  sub- 
assembly,  which  led  to  partial  collapse 
of  one  of  the  main  landing  gears.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  failure  of  the  upper 
lockstrut  sub-assembly,  which  could 
lead  to  partial  collapse  of  the  main 
landing  gear. 

DATES:  Effective  August  9, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Roister  as  of  August  9, 
1993. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  8, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
1 24-AD,  1601  Lind  Avenue.  SW.. 
Renton,  Washin^on  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  horn  de 
Havilland,  Inc.,  Garratt  Boulevard. 
Downsview,  Ontario  M3K  1Y5,  Canada. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW., 
Renton,  Washington;  or  at  the  FAA, 
Engine  and  Propeller  Directorate.  New 
York  Aircraft  Certification  Office,  181 
South  Franklin  Avenue,  room  202, 
Valley  Stream,  New  York;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Sol 
Maroof,  Aerospace  Engineer,  Airframe 
Branch,  ANE-172,  FAA,  Engine  and 
Propeller  Directorate,  New  York  Aircraft 
Certification  Office,  181  South  Franklin 
Avenue,  room  202,  Valley  Stream,  New 
York  11581;  telephone  (516)  791-6220; 
fax  (516)  791-9024. 

SUPPLEMENTARY  INFORMATXIN:  Transport 
Canada  Aviation,  which  is  the 


airworthiness  authority  for  Canada, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  all  de  Havilland 
Model  DHC-7  series  airplanes. 

Transport  Canada  Aviation  advises  that 
an  incident  of  upper  lockstrut  sub- 
assembly  failure  occurred  recently, 
which  1^  to  partial  collapse  of  one  of 
the  main  landing  gears.  Failure  of  the 
upper  lockstrut  sub-assembly  was 
caused  by  fatigue  cracking,  which  led  to 
tension  overload.  Fatigue  cracking  was 
possibly  a  result  of  undampened  gear 
extension,  which  can  occur  if  the 
landing  gear  is  extended  at  higher  than 
recommended  flight  speeds,  if  the  lock 
release  actuator  is  not  properly  bled 
after  removal  or  replacement,  or  if 
excessive  wear  is  present  in  the  lock 
stay  actuator  joints.  Failure  of  the  upper 
lockstrut  subassembly,  if  not  corrected, 
could  result  in  partial  collapse  of  the 
main  landing  gear. 

De  Havilland  has  issued  Alert  Service 
Bulletin  S.B.  A7-32-100.  dated  July  7, 
1993,  that  describes  procedures  for 
conducting  a  one-time  non-destructive 
testing  inspection  of  upper  lockstrut 
sub-assemblies,  part  numbers  15709-7 
and  15709-9,  to  detect  cracking,  and 
replacement  of  any  discrepant  sub 
assembly  with  a  serviceable  sub- 
assembly.  Transport  Canada  Aviation 
classified  this  service  bulletin  as 
mandatory  and  issued  Canadian 
Airworthiness  Directive  CF— 93-11, 
dated  July  7, 1993,  in  order  to  assure  the 
continued  airworthiness  of  these 
airalanes  in  Canada. 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 
Pursuant  to  this  bilateral  airworthiness 
agreement.  Transport  Canada  Aviation 
has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
examined  the  findings  of  Transport 
Canada  Aviation,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  failurq  of  the  upper  lockstrut 
subassembly,  which  could  lead  to 
partial  collapse  of  the  main  landing 
gear.  This  AD  requires  a  one-time  non¬ 
destructive  inspection  of  upper 
lockstrut  subassemblies  to  detect 
cracking,  and  replacement  of  any 
discrepant  subassembly  with  a 
serviceable  subassembly.  The  actions 


are  required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter’s  ideas  and 
suggestions  is  extremely  help^l  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-l 24-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
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it  is  detennined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA.  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
imder  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  Febru^  26, 1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  £)ocket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows; 

PART  39~AiRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423: 49  U.S.Q  106(g);  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-15-07  De  Havilland,  Inc.:  Amendment 
39-8653.  Docket  93-NM-l  24-AD. 

AppIicabUity:  All  Model  DHC-7  series 
airplanes,  certificated  in  any  category. 

Ckanpliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent  failure 
of  the  upper  lockstrut  sub-assembly,  which 
could  lead  to  partial  collapse  of  the  main 
landing  gear,  accomplish  the  following; 

(a)  Within  250  landings  after  the  effective 
date  of  this  AD,  conduct  a  non-destructive 
testing  inspection  of  upper  lockstrut  sub- 
assemblies,  part  numbm  15709-7  and 
15709-9,  to  detect  cracking,  in  accordance 
with  de  Havilland  Alert  S^ice  Bulletin  S.B. 
A7-32-100.  dated  July  7. 1993. 

(1)  If  any  crack  is  detected,  prior  to  further 
flight,  replace  the  discrepant  sub-assembly 


with  a  serviceable  sub-assembly  in 
accordance  with  the  service  bulletin. 

(2)  If  no  crack  is  detected,  no  further  action 
is  required  by  this  AD. 

(b)  Within  5  days  after  cranpletion  of  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  operators  must  submit  a  report 
containing  details  of  any  cracked  upper 
lockstruts  found  to  de  Havilland,  Inc.,  Garratt 
Boulevard,  Downsview,  Ontario  M3K  1Y5, 
Canada;  fax  (416)  375  4539.  Information 
collection  requirements  contained  in  this 
regulation  have  been  approved  by  the  Office 
of  Management  and  Budget  (0MB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq.)  and  have  been 
assigned  0MB  Control  Niunber  2120-0056. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  ^rtification  Office  (AGO),  FAA, 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Pnncip>al  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  New  York  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accwdance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  The  inspection  and  replacement  shall 
be  done  in  accordance  with  de  Havilland 
Alert  Service  Bulletin  S.B.  A7-32-100,  dated 
July  7, 1993.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  de  Havilland,  Inc.,  Garratt  Boulevard, 
Downsview,  Ontario  M3K  1Y5,  Canada. 
Copies  may  be  inspected  at  the  FAA, 
Transput  Airplane  Directorate,  1601  Lind 
Avanue,  SW.,  Renton,  Washington;  or  at  the 
FAA,  Engine  and  Propeller  Directorate,  New 
York  Aircraft  Certification  Oftice,  181  South 
Franklin  Avenue,  room  202,  Valley  Stream, 
New  Yoric;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

(f)  This  amendment  becomes  effective  on 
August  9, 1993. 

Issued  in  Renton.  Washington,  on  August 
2. 1993. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  93-18944  Filed  8-6-93;  8:45  am] 
BiUJNG  CODE  4910-IS-P 


14  CFR  Part  39 

[Docket  No.  93-NM-21-AD;  Amendment 
39-8633;  AD  93-14-09] 

Airworthiness  Directives;  Short 
Brothers,  PLC,  Model  SD3-SHERPA 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Short  Brothers 
Model  SD3-SHERPA  series  airplanes, 
that  requires  modification  of  the  power 
supply  to  the  emergency  lighting  system 
and  a  subsequent  functional  test  of  the 
system.  This  amendment  is  prompted 
by  an  engineering  analysis,  which 
revealed  that,  in  the  event  of  loss  of 
normal  electrical  power,  the  emergency 
lighting  system  may  fail  to  illuminate  or 
remain  illuminated.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  failure  of  the  emergency  lights 
to  illuminate  during  an  emergency. 
DATES:  Effective  September  8, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
8, 1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
fiom  Short  Brothers,  PLC,  2011  Costal 
Drive,  Suite  713,  Arlington,  Virginia 
22202-3719.  This  information  may  bo 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 

1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055—4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Short  Brothers 
Model  SD3-SHERPA  series  airplanes 
was  published  in  the  Federal  Register 
on  April  12, 1993  (58  FR  19073).  That 
action  proposed  to  require  modification 
of  the  power  supply  to  the  emergency 
lighting  system  and  a  subsequent 
functional  test  of  the  system. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
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consideration  has  been  given  to  the 
siMle  comment  received. 

Tne  commenter  supports  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Tne  FAA  estimates  that  10  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  25 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Required  parts  will  be  provided  by  the 
manufacturer  at  no  cost  to  operators. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $13,750,  or  $1,375  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  requirements  of  diis  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  Febru^  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fiom  the  Rules 
Docket  at  the  location  provided  xmder 
the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFRPart  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(^;  and  14  CFR 
11.89. 

f  39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-14-09  Short  Brothers,  PLC  Amendment 
39-8633.  Docket  93-NM-21-AD. 
Applicability:  Model  SD3-SHERPA  series 
airplanes;  serial  numbers  SH3201  through 
SH3210,  inclusive;  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  emergency 
lighting  system  to  illuminate  during  an 
emergency,  accomplish  the  following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  modify  the  power  supply  to  the 
emergency  lighting  system  and  perform  a 
functional  test  of  the  system  in  accordance 
with  Shorts  Service  Bulletin  SD3  SHERPA- 
33-1,  dated  January  17, 1993. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  The  modification  shall  be  done  in 
accordance  with  Shorts  Service  Bulletin  SD3 
SHERPA-33-1,  dated  January  17, 1993, 
which  includes  Attachment  to  Service 
Bulletin  Drawing  SD3  SHERPA-33-1/A.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  ^e  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  frnm  Short 
Brothers,  PLC,  2011  Crystal  Drive,  Suite  713, 
Arlington,  Virginia  22202-3719.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC 

(e)  This  amendment  becomes  effective  on 
September  8, 1993. 

Issued  in  Renton,  Washington,  on  July  14, 
1993. 

David  G.  Hmiel, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 

(FR  Doc.  93-18942  Filed  8-4-93;  8:45  am) 
BIUJNO  CODE  4«1»-13-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  1  and  602 

T.D.  8482 

RIN  1545-AQ90 

Capitalization  and  Inclusion  in 
Inventory  of  Certain  Costs 

AGENCY;  Internal  Revenue  Service, 
Treasury. 

ACTION:  Final  and  temporary 
regulations. 

SUMMARY:  This  document  contains  final 
regulations  under  section  263A  of  the 
Internal  Revenue  Code  of  1986  relating 
to  accounting  for  costs  incurred  in 
producing  property  and  acquiring 
property  for  resale.  Section  263A  was 
enacted  as  part  of  the  Tax  Reform  Act 
of  1986.  Changes  to  the  applicable  law 
were  made  by  the  Omnibus  Budget 
Reconciliation  Act  of  1987,  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988,  and  the  Omnibus  Budget 
Reconciliation  Act  of  1989.  This  final 
regulation  affects  all  taxpayers  subject  to 
section  263A. 

DATES:  Effective  date:  January  1, 1994. 

Comments  are  requested  from 
taxpayers  on  or  before  November  8, 

1993,  regarding  the  approach  for 
implementing  method  changes  required 
under  the  final  regulations. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  McElroy  of  the  Income  Tax  and 
Accounting  Division,  Office  of  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224  (Attention:  CC:IT&A:07),  (20?) 
622-4970,  not  a  toll-free  call. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  these  final  regulations  have 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3504(h))  under 
control  number  1545- 1233.  The 
estimated  annual  burden  per 
recordkeeper  varies  from  one  hour  to 
ten  hours,  depending  on  individual 
circumstances,  with  an  estimated 
average  of  one  hour. 

These  estimates  are  approximations 
based  on  information  available  to  the 
Internal  Revenue  Service  (the  Service) 
Individual  recordkeepers  may  require 
more  or  less  time,  depending  on  their 
particular  circumstances. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  directed 
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to  the  Internal  Revenue  Service.  Attn; 

IRS  Reports  Clearance  Officer  'nt;FP, 
Washington.  E)C  20224,  and  to  the 
Office  of  Management  and  Budget. 
Attention:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington.  DC  20503. 

Background 

On  March  30, 1987,  the  Internal 
Revenue  Service  published  in  the 
Federal  Register  a  notice  of  proposed 
rulemaking  (52  FR 10118)  by  cross 
reference  to  temporary  regulations  (T.D. 
8131)  published  the  same  day  (52  FR 
10052).  Amendments  to  the  notice  of 
proposed  rulemaking  and  temporary 
regulations  were  published  in  the 
F^eral  Register  on  August  7, 1987,  by 
notice  of  proposed  rulemaking  (52  FR 
29391)  by  cross  reference  to  temporary 
regulations  (T.D.  8148)  published  the 
same  day  (52  FR  29375).  A  public 
hearing  was  held  on  DecemMr  7, 1987. 
After  consideration  of  the  public 
comments  regarding  the  proposed 
regulations,  they  are  adopted  as  revised 
by  this  Treasury  decision. 

Explanation  of  Statutory  Provisions 

Section  263A  (the  xmiform 
capitalization  rules)  was  enacted  as  part 
of  the  Tax  Reform  Act  of  1986,  Public 
Law  99-514, 100  Stat.  2085, 1986-3  C.B. 
Vol.  1  (the  1986  Act).  The  statute  was 
amended  as  part  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987,  Public  Law 
100-203, 101  Stat.  1330, 1987-3  C.B. 
Vol.  1  (the  1987  Act),  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988, 
Public  Law  100-647, 102  Stat.  3342, 
1M8-3  C.B.  Vol.  1  (the  1988  Act),  and 
the  Omnibus  Budget  Reconciliation  Act 
of  1989,  Public  Law  101-239, 103  Stat. 
2106  (the  1989  Act). 

Prior  to  the  enactment  of  section 
263A,  the  rules  regarding  the 
capitalization  of  costs  incurred  in 
producing  property  were  deficient  in 
two  respects.  First,  no  uniform  system 
regarding  the  capitalization  of  costs 
incurred  in  producing  property  existed. 
Rather,  costs  were  capitalized  under  a 
variety  of  Internal  Revenue  Code 
provisions  depending  on  the  nature  of 
the  underlying  property  and  its 
intended  use.  S^ond,  costs  incurred  in 
producing,  acquiring,  or  carrying 
property  were  permitted,  in  some 
instances,  to  be  deducted  currently, 
rather  than  accounted  for  in  the  year 
when  the  property  was  used  or  sold. 

Section  263A  was  enacted  to  provide 
a  single,  comprehensive  set  of  rules  to 
govern  the  capitalization  of  the  costs  of 
producing,  acquiring,  and  holding 
property,  subject  to  appropriate 
exceptions  where  application  of  the 


rules  might  be  unduly  burdensome. 

These  rules  are  designed  to  more 
accurately  reflect  income  and  prevent 
unwarranted  deferral  of  taxes  by 
properly  matching  income  with  related 
expenses.  These  rules  are  also  intended 
to  make  the  tax  system  more  neutral  by 
eliminating  the  differences  in  the  former 
capitalization  rules  that  created 
distortions  in  the  allocation  of  economic 
resources  and  in  the  manner  in  which 
certain  economic  activity  is  organized. 
See  S.  Rep.  No.  313,  99th  Cong.,  2d 
Sess.  140  (1986),  1986-3  C.B.  (Vol.  3), 

140. 

Section  263A  generally  requires  the 
capitalization  of  direct  costs  and 
indirect  costs  properly  allocable  to  real 
property  and  tangible  personal  property 
produced  by  a  taxpayer.  Produced 
property  includes  both  property  that  is 
sold  to  customers  (e.g.,  inventory)  and 
property  that  is  used  in  a  taxpayer’s 
trade  or  business  (self-constructed 
assets).  Section  263A  also  requires  the 
capitalization  of  direct  costs  and 
indirect  costs  properly  allocable  to  real 
property  and  personal  property  acquired 
by  a  taxpayer  for  resale.  Personal 
property  acquired  for  resale  includes 
both  tangible  and  intangible  personal 
property  described  in  section  1221(1). 
Section  263A(b)(2)(B),  however,  excepts 
horn  the  uniform  capitalization  rules 
personal  property  acquired  by  a 
taxpayer  for  resale  if  its  average  annual 
gross  receipts  for  the  preceding  three 
taxable  years  do  not  exceed  $10,000,000 
(small  reseller). 

Certain  Administrative  Guidance 

The  following  notices  regarding 
section  263A  have  been  published; 
Notice  87-76, 1987-2  C.B.  384;  Notice 
88-23, 1988-1  C.B.  490;  Notice  88-24, 
1988-1  C.B.  491;  Notice  88-662, 1988- 

1  C.B.  548;  Notice  88-78, 1988-2  C.B. 
394;  Notice  88-86,  1988-2  C.B.  401; 
Notice  88-92, 1988-2  C.B.  416;  Notice 
88-99, 1988-2  C.B.  422;  Notice  88-103, 
1988-2  C.B.  442;  Notice  88-104, 1988- 

2  C.B.  443;  Notice  88-113, 1988-2  C.B. 
448;  Notice  89-59, 1989-1  C.B.  700;  and 
Notice  89-67, 1989-1  C.B.  723.  (See 
§601.601(d)(2)(ii)(h)  of  this  chapter.) 

The  final  regulations  incorporate  and 
supersede  most  of  the  guidance  set  forth 
in  the  notices  referred  to  above. 
Therefore,  unless  otherwise  noted,  these 
notices  are  withdrawn  for  taxable  years 
to  which  this  Treasury  decision  applies. 
However,  certain  notices  or  portions 
thereof  are  not  incorporated  in  this 
Treasury  decision  and  continue  to 
remain  in  effect  in  whole  or  in  part  as 
provided  below. 

The  following  notices  continue  to 
remain  in  effect  in  their  entirety:  Notice 
87-76  (guidance  for  farmers);  Notice  88- 


23  (ordering  rules  for  method  changes); 
Notice  88-24  (special  election  for 
farmers);  Notice  88-62  (safe  harbor  for 
certain  producers  of  creative  properties). 
Notice  88-99  (guidance  regarding 
interest  capitalization  issues);  Notice 
88-104  (application  of  section  263A  to 
foreign  persons);  and  Notice  89-59 
(deadline  for  accounting  method  change 
requests  regarding  practical  capacity).  In 
addition,  certain  portions  of  the 
following  notices  continue  to  remain  in 
effect:  section  FV  (A)  of  Notice  88-86 
(guidance  regarding  deferred 
intercompany  exchanges);  section  IV  (B) 
of  Notice  88-86  (permission  to  elect  a 
new  base  year  for  LIFO  taxpayers); 
section  V  of  Notice  88-86  (guidance  for 
property  produced  in  a  farming 
business);  section  11  (B)  of  Notice  89-67 
(guidance  for  free-lance  authors,  artists, 
and  photographers);  section  11  (C)  of 
Notice  89-67  (guidance  for  farmers); 
section  III  (E)  of  Notice  89-67 
(application  of  section  263A  to  foreign 
persons). 

The  final  regulations  do  not 
incorporate,  in  whole  or  in  part.  Notice 
88-78,  which  provides  guidance 
regarding  accounting  method  changes 
for  taxpayers  that  failed  to  timely 
comply  with  the  uniform  capitalization 
rules.  Nevertheless,  Notice  88-78  does 
not  remain  in  effect.  See  the  discussion 
of  Accounting  Method  Changes  below. 

Public  Comments 
Simplification  in  General 

Commentators  made  several 
suggestions  for  simplifying  the  rules 
provided  in  the  temporary  regulations 
and  notices.  As  discussed  in  more  detail 
below,  the  final  regulations  implement 
many  of  these  suggestions.  For  example, 
the  final  regulations  permit  the  use  of  a 
“historic  absorption  ratio”  to  determine 
additional  capitalizable  costs  under 
section  263A.  In  addition,  the  final 
regulations  provide  rules  that  expand 
the  availability  of  reasonable  allocation 
methods  in  determining  capitalizable 
costs,  rules  that  except  de  minimis 
production  activities  of  small  resellers 
from  the  capitalization  requirements  of 
section  263A,  and  rules  under  which 
producers  with  de  minimis  indirect 
costs  that  use  the  simplified  production 
method  are  deemed  to  have  no 
additional  capitalizable  costs  under 
section  263A. 

Based  on  specific  suggestions  of 
commentators,  the  final  regulations  , 
include  a  table  of  contents  for  all  final 
and  temporary  regulations  issued  under 
section  263A.  The  regulations  have  also 
been  reorganized  to  make  them  easier  to 
use.  Instead  of  having  one  long  section 
with  rules  for  producers  and  resellers  as 
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the  temporary  regulations  did,  the  final 
regulations  include  three  sections 
organized  so  that  rules  relating 
primarily  to  producers  are  separate  from 
rules  relating  primarily  to  resellers.  In 
particular,  the  regulations  provide 
general  rules  affecting  both  producers 
and  resellers  in  §  1.263A-1,  rules 
primarily  aOecting  producers  in 
§  1.263A-2,  and  rules  primarily 
affecting  resellers  in  §  1.263A-3. 

Provisions  Applicable  to  All  Producers 
and  Resellers 

A.  Relationship  to  Other  Capitalization 
Provisions 

The  final  regulations  clarify  that 
where  statutory  or  regulatory  exceptions 
limit  the  application  of  section  263A, 
costs  may  still  be  subject  to 
capitalization  under  other  provisions  of 
the  Internal  Revenue  Code  and 
regulations.  For  example,  a  taxpayer  not 
subject  to  section  263A  may  nonetheless 
be  subject  to  the  general  capitalization 
provisions  of  section  263. 

B.  Property  Provided  Incident  to  the 
Provision  of  Services 

Commentators  questioned  whether 
taxpayers  that  provide  property  to 
customers  incident  to  the  provision  of 
services  are  subject  to  section  263A.  The 
final  regulations  generally  incorporate 
the  de  minimis  exception  of  Notice  BB¬ 
SS  for  acquired  property  provided  to 
customers  incident  to  the  provision  of 
services.  However,  the  regulations 
expand  this  exception  to  cover  all 
property,  whether  produced  or 
acquired,  provided  incident  to  services. 
Specifically,  the  final  regulations 
provide  that  section  263A  does  not 
apply  to  any  property  provided  to  a 
client  (or  customer)  incident  to  the 
provision  of  services  if  the  property 
provided  to  the  client  is  (1)  de  minimis 
in  amount,  and  (2)  not  inventory  in  the 
hands  of  the  service  provider. 

C.  Economic  Performance 

Commentators  requested  clariiication 
on  whether  costs  that  have  not  met  the 
economic  performance  requirement  of 
section  46i(h)  must  be  capitalized.  The 
final  regulations  incorporate  section 
451(h)  and  underlying  regulations 
contained  in  T.D.  840B  (57  FR  12411 
(April  10, 1992)).  Accordingly,  the  final 
regulations  provide  that  the  amount  of 
any  costs  required  to  be  capitalized 
under  section  263A  may  not  be 
included  in  inventory  or  charged  to 
capital  accounts  or  basis  by  an  accrual 
method  taxpayer  any  earlier  than  the 
taxable  year  in  which  economic 
performance  occurs. 


D.  Direct  Material  Costs 

The  temporary  regulations  define 
“direct  material  costs’*  differently  from 
the  definition  of  direct  material  costs 
contained  in  §  1.471-ll(b)(2)(i). 
Commentators  questioned  why  these 
definitions  are  different.  To  alleviate 
any  confusion,  the  definition  of  direct 
material  costs  in  the  final  regulations 
has  been  conformed  to  the  definition  of 
direct  material  costs  provided  in 
§1.471-ll(b)(2)(i). 

E.  Indirect  Costs  Subject  to 
Capitalization 

Consistent  with  the  Congressional 
directive,  the  final  regulations  are 

{lattemed  after  the  extended-period 
ong-term  contract  regulations  of 
§  1.451-3.  See  S.  Rep.  No.  313,  99th 
Cong.,  2d  Sess.  141-^2  (19B6).  1986-3 
C.B.  (Vol.  3)  141-42.  Therefore,  indirect 
costs  that  were  capitalized  under  the 
extended-period  long-term  contract 
regulations  are  generally  included  in  the 
list  of  indirect  costs  required  to  be 
capitalized  under  section  263A. 

A  few  commentators  requested 
clarification  on  the  types  of  taxes 
required  to  be  capitalized  under  the 
temporary  regulations.  Commentators 
suggested  that  excise  taxes  and 
franchise  taxes  (regardless  of  whether 
the  tax  is  based  on  income,  capital,  etc.) 
be  excluded  from  capitalization  under 
section  263A.  The  final  regulations 
adopt  this  suggestion  only  for  franchise 
taxes  that  are  based  on  income. 
Excluding  only  taxes  based  on  income 
from  the  capitalization  requirements  of 
section  263A  is  consistent  with  the 
extended-period  long-term  contract 
regulations.  See  §  1.451-3(d)(6)(iii)(H). 

Commentators  objected  to  the 
treatment  of  depletion  in  the  temporary 
regulations  as  an  indirect  cost  required 
to  be  capitalized.  In  response  to  these 
concerns,  and  as  indicated  in  Notice  88- 
86,  the  final  regulations  provide  that 
depletion  is  properly  allocable  only  to 
property  that  has  been  sold  for  purposes 
of  determining  gain  or  loss  on  the  sale 
of  the  property. 

Commentators  questioned  the 
distinction  in  the  temporary  regulations 
between  engineering  and  design  costs 
that  are  subject  to  capitaliiuition  under 
section  263A  and  research  and 
experimental  costs  that  are  not.  The 
final  regulations  clarify  that  engirieering 
and  design  costs  include  pre- 
production  costs,  such  as  costs 
attributable  to  research,  experimental, 
engineering  and  design  activities,  that 
do  not  qualify  as  research  and 
experimental  expenditures  under 
section  174  and  the  regulations 
thereunder. 


One  commentator  suggested  that 
bidding  expenses  incurred  with  respect 
to  a  contract  to  sell  standard  stock  items 
should  not  be  capitalized  because  these 
expenses  are  essentially  selling 
expenses,  which  generally  are  not 
capitalized.  In  order  to  insure  that 
taxpayers  are  not  required  to  capitalize 
what  are  essentially  selling  expenses, 
the  regulations  provide  that  bidding 
expenses  are  only  required  to  be 
capitalized  with  respect  to  certain 
contracts  to  produce  property  and  to 
acquire  property  for  resale.  These 
contracts  include  both  (1)  any 
agreement  with  respect  to  a  specific  unit 
of  property  providing  for  the  production 
or  sale  of  property  to  a  customer  if  the 
agreement  is  entered  into  before  the 
taxpayer  produces  or  acquires  the 
specific  unit  of  property  to  be  provided 
to  the  customer  under  the  agreement, 
and  (2)  any  agreement  with  a  customer 
with  respect  to  fungible  property  to  the 
extent  that,  at  the  time  the  agreement  is 
entered  into,  the  taxpayer  has  on  hand 
an  insufficient  quantity  of  completed 
fungible  items  of  such  property  that  may 
be  used  to  satisfy  the  agreement  (plus 
any  other  production  or  sales 
agreements  of  the  taxpayer). 

F  Indirect  Costs  Not  Subject  to 
Capitalization 

The  final  regulations  expand  the  list 
of  costs  that  are  not  subject  to 
capitalization  by  providing  that  section 
179  costs  and  warranty  and  product 
liability  costs  are  not  capitalized. 

As  in  the  temporary  regulations,  the 
final  regulations  except  from  section 
263A,  depreciation,  amortization,  and 
cost  recovery  allowances  on  equipment 
and  facilities  that  have  been  placed. in 
service  but  are  temporarily  idle.  Certain 
aspects  of  this  exception  have  been 
clarified  in  the  final  regulations  in 
response  to  comments.  The  temporarily 
idle  equipment  and  facilities  exception 
has  not  been  expanded  to  include  costs 
other  than  depreciation,  amortization, 
and  cost  recovery  allowances.  The 
Service  and  the  Treasury  believe  that 
excluding  other  costs  from  this 
exception,  such  as  insurance,  taxes,  etc. 
is  consistent  with  Congressional  intent 
that  the  section  263A  regulations  be 
patterned  after  the  extended-period 
long-term  contract  regulations.  See  S. 
Rep.  No.  313,  99th  Cong.,  2d  Sess.  141- 
42  (1986),  1986-3  C.B.  (Vol.  3)  141-42. 

In  addition,  for  the  reasons  set  forth 
in  the  preamble  accompanying  T.D, 

8148  (52  FR  29375),  the  final  regulations 
continue  to  prohibit  the  use  of  any 
practical  capacity  concept  or  method  to 
identify  the  fixed  indirect  costs  subject 
to  capitalization. 
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G.  Service  Costs 

Under  the  temporary  regulations,  the 
total  direct  and  indirect  costs  (service 
costs)  of  administrative,  service,  or 
support  functions  or  departments 
(service  departments)  that  directly 
benefit  a  particular  production  or  resale 
activity  must  be  directly  allocated  to 
that  activity.  In  addition,  service  costs 
that  benefit  production  or  resale 
activities  as  well  as  other  activities 
(mixed  service  costs)  must  be  allocated 
to  activities  based  on  a  factor  that 
reasonably  relates  the  incurring  of  the 
service  cost  to  the  benefits  received  by 
the  activity.  Commentators  indicated 
that,  notwithstanding  the  above 
guidance  in  the  temporary  regulations, 
service  costs  are  difficult  to  identify  and 
therefore  difficult  to  allocate  to  property 
produced  or  property  acquired  for 
resale.  In  response,  ^e  final  regulations 
provide  definitions  of  service  costs,  and 
service  departments,  as  well  as  two  new 
categories  of  service  costs,  capitalizable 
service  costs,  and  deductible  service 
costs.  In  addition,  to  eliminate 
confusion  about  mixed  service  costs,  the 
final  regulations  identify  the  portion  of 
mixed  service  costs  that  are  allocable  to 
production  or  resale  activities 
(capitalizable  mixed  service  costs)  and 
the  portion  of  mixed  service  costs  that 
are  allocable  to  non-production  or  non¬ 
resale  activities  (deductible  mixed 
service  costs). 

H.  Cost  Allocations 

The  temporary  regulations  provide 
general  rules  regarding  how  direct  and 
indirect  costs  are  allocated  to  or  among 
the  various  activities  of  a  taxpayer. 
Commentators  stated  that  the  temporary 
regulations  do  not  provide  specific 
guidance  regarding  how  the  allocation 
of  costs  to  activities  relates  to 
determining  the  amount  of  section  263A 
costs  that  must  be  capitalized.  In 
response  to  this  concern,  the  final 
regulations  explain  that  after  section 
263A  costs  are  allocated  to  a  production 
or  resale  activity,  these  costs  are 
generally  allocated  to  the  items  of 
property  produced  or  property  acquired 
for  resale  during  the  taxable  year  and 
capitalized  to  the  items  that  remain  on 
hand  at  the  end  of  the  taxable  year. 

The  temporary  regulations  permit 
taxpayers  to  use  a  variety  of  methods  for 
allocating  section  263A  costs  among 
their  activities  and  items  of  property 
produced  or  acquired  for  resale.  For 
example,  the  temporary  regulations 
permit  the  use  of  facts-and- 
circumstances  allocation  methods,  such 
as  a  specific  identification  method,  a 
burden  rate  method,  a  standard  cost 
method,  and  generally  any  other 


reasonable  allocation  method. 

Generally,  the  final  regulations  continue 
to  allow  the  use  of  these  methods  and 
adopt,  with  slight  modifications,  the 
criteria  in  the  temporary  regulations  and 
Notice  88-86  for  determining  a 
reasonable  allocation  method.  The  final 
regulations  also  continue  to  permit 
taxpayers  to  use  certain  simplified 
methods  in  determining  their  section 
263A  costs.  (The  simplified  methods  are 
discussed  in  more  detail  below.) 

Under  the  temporary  regulations, 
mixed  service  costs  must  be  allocated 
among  a  taxpayer’s  production  or  resale 
activities  as  well  as  its  other  activities. 
The  temporary  regulations  permit 
taxpayers  to  use  any  reasonable  method 
to  make  these  allocations.  They  also 
provide  that  a  direct  reallocation 
method  (which  in  general  allocates 
mixed  service  costs  to  departments 
engaged  in  production  or  resale 
activities)  and  a  step-allocation  method 
(which  in  general  allocates  mixed 
service  costs  to  all  departments 
benefitting  from  the  mixed  service  costs 
including  other  mixed  service 
departments)  are  reasonable  allocation 
methods.  The  final  regulations 
incorporate  these  provisions  and 
provide  examples  of  a  direct 
reallocation  method  and  a  step- 
allocation  method. 

/.  Section  263A  and  Valuations  of 
Inventory  at  Market 

Section  263A  does  not  explicitly 
address  whether  the  uniform 
capitalization  rules  affect  market 
valuations  of  inventory.  However,  the 
legislative  history  states,  “(tlhe  uniform 
capitalization  rules  are  not  intended  to 
affect  the  valuation  of  inventories  on  a 
basis  other  than  cost.  Thus,  the  rules 
will  not  affect  the  valuation  of 
inventories  at  market  by  a  taxpayer 
using  the  lower  of  cost  or  market 
method,  or  by  a  dealer  in  seourities  or 
commodities  using  the  market  method. 
However,  the  rules  will  apply  to 
inventories  valued  at  cost  by  a  taxpayer 
using  the  lower  of  cost  or  market 
method.”  2  H.R.  Conf.  Rep.  No.  841, 
99th  Cong.,  2d  Sess.  11-305  (1986), 
1986-3  C.B.  (Vol.  4)  305. 

The  final  regulations  interpret  the 
above  language  in  accordance  with  the 
overall  Congressional  intent  underlying 
section  263A.  The  final  regulations 
provide  that  section  263A  applies  to 
inventories  valued  at  cost,  lower  of  cost 
or  market  (LCM),  or  market.  Section 
263A  does  not  apply,  however,  in  those 
cases  where  the  market  valuation  used 
by  the  ttixpayer  generally  equals  the  fair 
market  value  at  which  the  taxpayer 
would  sell  its  inventories  to  its 
customers  less,  if  applicable,  only  the 


direct  cost  of  disposition.  Thus,  section 
263A,  which  applies  in  determining  the 
cost  of  property,  must  be  applied  in 
determining  the  market  value  of  any 
inventory  for  which  market  is 
determined  with  reference  to 
replacement  cost  or  reproduction  cost. 
The  Service  and  the  Treasury  believe 
that  this  approach  satisfies  the 
fundamental  policy  objective  Congress 
sought  by  enacting  section  263A — that 
is,  to  more  accurately  reflect  income  by 
eliminating  "a  mismatching  of  expenses 
and  the  related  income  and  an 
unwarranted  deferral  of  taxes.”  See  S. 
Rep.  No.  313,  99th  Cong.,  2d  Sess.  140 
(1986),  1986-3  C.B.  (Vol.  3)  140. 

The  following  example  demonstrates 
the  mismatching  that  would  occur  if 
section  263A  costs  were  not  included  in 
determining  the  market  value  of 
inventory.  A  reseller,  X,  values  its 
inventory  using  LCM  in  accordance 
with  the  FIFO  inventory  method.  X 
purchases  an  item  for  $80  and  incurs  $8 
of  indirect  costs  attributable  to  the  item. 
The  item,  which  remains  on  hand  at  the 
end  of  X’s  taxable  year,  could  be  sold  to 
a  customer  for  $100  at  year  end.  If  the 
item  is  included  in  ending  inventory 
using  X’s  cost,  determined  in 
accordance  with  section  263A,  the  item 
would  be  valued  at  $88.  On  the  other 
hand,  if  the  item  is  included  in  ending 
inventory  using  its  market  value  (i.e., 
the  current  bid  price  of  the  item'^  and 
section  263A  is  not  applied  in 
determining  market  at  year  end.  the 
item  would  only  be  valued  at  $80.  Thus, 
the  $8  of  additional  section  263A  costs 
that  Congress  intended  to  be  matched 
against  the  ultimate  $100  of  income 
from  the  sale  of  the  item  would  be 
deducted  in  a  year  prior  to  the  year  X 
sells  the  item. 

Producers 

A.  Ownership  of  Property  Produced 

Commentators  questioned  whether  a 
taxpayer  that  does  not  have  formal  or 
legal  title  to  the  property  it  is  producing 
is  considered  a  producer  for  purposes  of 
section  263A.  The  final  regulations 
generally  provide  that  a  taxpayer  that 
does  not  hold  legal  title  to  the  property 
it  is  producing  must  capitalize  its 
production  costs  if  the  taxpayer  is 
considered  the  owner  of  the  produced 
property  for  federal  income  tax 
purposes. 

Tne  final  regulations  incorporate  two 
statutory-based  exceptions  to  this 
general  rule.  First,  section  460(e)(1) 
provides  that  section  263A  applies  to  a 
home  construction  contract  imless  that 
contract  will  be  completed  within  two 
years  of  the  contract  commencement 
date  and  the  taxpayer’s  average  annual 
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gross  receipts  for  the  three  preceding 
taxable  years  do  not  exceed 
§  10,000,000.  Because  section  460(e)(1) 
provides  that  section  263A  applies  to 
these  home  construction  contracts  (even 
if  the  contractor  does  not  own  the 
underlying  property),  the  Service  and 
the  Treasury  believe  that  ownership  is 
not  a  prerequisite  to  capitalization 
under  section  263A  with  respect  to  such 
contracts.  Thus,  the  final  regulations 
adopt  the  position  in  Q  &  A  4  of  Notice 
89-15, 1989-1  C.B.  634.  (See 
§  601.601(d)(2)(ii)(h)  of  this  chapter.) 

Second,  section  263A(g)(2)  provides 
that,  with  respect  to  certain  costs,  a 
taxpayer  is  treated  as  producing  any 
property  that  is  produced  for  the 
taxpayer  imder  contract.  Therefore,  a 
taxpayer  that  has  property  produced  for 
it  under  contract  is  subject  to  section 
263A  even  though  it  does  not  own  the 
underlying  property  being  produced. 

Commentators  suggested  that  contract 
be  defined  for  this  purpose  in  a  manner 
that  would  minimize  taxpayer 
compliance  burdens.  They  noted  that  a 
broad  interpretation  of  contract  could 
include  routine  piutdiase  orders,  which 
would  require  tmq)ayers  to  allocate  and 
capitalize  a  portion  of  their  general  and 
administrative  expenses  to  items 
acquired  under  routine  business 
arrangements.  The  Service  and  the 
Treasury  are  studying  this  issue  further 
in  connection  wi^  a  project  to  finalize 
proposed  regulations  imder  section 
263A(f)  and  intend  to  issue  final 
regulations  defining  contract  under 
section  263A(g)(2)  when  those  proposed 
regulations  are  finalized.  Therefore,  the 
final  regulations  reserve  the  paragraph 
regarding  the  definition  of  a  contract. 
The  Service  is  requesting  comments 
fiom  taxpayers  for  a  60-day  period  after 
the  publication  of  these  final  regulations 
in  the  Federal  Register  regarding  the 
definition  of  a  contract  for  these 
purposes. 

B.  Definition  of  Tangible  Personal 
Property 

Section  263A(b)  provides  that  tangible 
personal  property  ‘‘include[s]  a  film, 
sound  recording,  video  tape,  book,  or 
similar  property.”  Additionally,  the 
Conference  Report  to  section  263A 
defines  tangible  personal  property,  for 
purposes  of  section  263A,  as  including 
“films,  sound  recordings,  video  tapes, 
books,  and  other  similarly  [sic]  property 
embodying  words,  ideas,  concepts, 
images,  or  soimds,  by  the  creator 
thereof.”  2  H.R.  Conf.  Rep.  No.  841  n.l, 
99th  Cong.,  2d  Sess.  11-308  (1986), 
1986-3  C.B.  (Vol.  4)  308  n.l. 

The  final  regulations  generally 
incorporate  the  definition  of  tangible 
personal  property  used  in  the 


Conference  Report.  The  final  regulations 
clarify  the  definition  in  the  Conference 
Report  by  providing  further  guidance  as 
to  what  constitutes  other  similar 
property  for  purposes  of  the  tangible 
personal  property  definition.  In  general, 
the  final  regulations  provide  that  other 
similar  property  is  intellectual  or 
creative  property  for  which,  as  costs  are 
incurred  in  producing  the  property,  it  is 
intended  (or  is  reasonably  likely)  that 
any  tangible  medium  in  which  the 
property  is  embodied  will  be  mass 
distributed  by  the  creator  or  any  one  or 
more  third  parties  in  a  form  that  is  not 
substantially  altered.  However,  the  final 
regulations  provide  an  exception  to  this 
general  rule.  Any  intellectual  or  creative 
property  that  is  embodied  in  a  tangible 
medium  that  is  mass  distributed  merely 
incident  to  the  distribution  of  a 
principal  product  or  good  of  the  creator 
is  not  other  similar  property  for  these 
purposes. 

Several  commentators  inquired 
whether  the  enactment  of  section  263A 
has  affected  the  Service’s  administrative 
position  in  Rev.  Proc.  69-21, 1969-2 
C.B.  303,  (see  §601.601(d)(2)(ii)(b)  of 
the  Statement  of  Procedural  Rules),  that 
computer  software  development  costs  so 
closely  resemble  the  kind  of  research 
and  experimental  expenditures  that  fall 
within  the  purview  of  section  174  as  to 
warrant  accounting  treatment  similar  to 
that  accorded  such  costs  under  section 
174.  The  Service  has  no  present 
intention  of  changing  its  administrative 
position  contained  in  Rev.  Proc.  69-21, 
but  continues  to  study  its  viability. 

Thus,  as  long  as  Rev.  Proc.  69-21 
remains  in  effect,  taxpayers  are  not 
required  to  capitalize  (and  may 
currently  deduct)  computer  software 
development  costs. 

The  temporary  regulations  provide 
that  the  costs  of  copyrights,  licenses, 
and  manuscripts,  and  other  items  that 
may  be  treated  as  intangible  for  other 
purposes  of  the  Internal  Revenue  Code 
are  treated  as  tangible  personal  property 
under  section  263A  (e.g.,  films,  sound 
recordings,  video  tapes,  and  books).  One 
commentator  suggested  that  the  final 
regulations  delete  the  reference  to 
licenses.  However,  the  final  regulations 
retain  the  reference  to  licenses  because 
licenses  are  commonly  used  in  the 
publishing,  sound  recording,  and  film 
industries  and  are  appropriately 
considered  a  cost  of  publishing  a  book 
or  producing  a  sound  recording  or  film. 
The  final  regulations  also  add  licensing 
and  franchising  fees  (or  amortization 
thereof)  to  the  examples  of  indirect  costs 
that  are  capitalized  to  the  extent 
properly  allocable  to  property  produced 
or  acquired  for  resale. 


C.  Definition  of  Produce 

Many  commentators  suggested  that 
produce  be  defined  more  precisely  in 
the  final  regulations  and  that  the  final 
regulations  include  a  complete  list  of  all 
types  of  production  activities.  Other 
commentators  requested  that  produce  be 
defined  more  narrowly  in  the  final 
regulations. 

The  final  regulations  do  not  adopt 
these  suggestions.  The  Service  and  the 
Treasury  believe  that  the  determination 
of  whether  a  taxpayer  is  a  producer  is 
generally  a  facts-and-circumstances 
determination  that  must  take  into 
account  the  nature  of  the  taxpayer’s 
trade  or  business  activities.  Further,  the 
Service  and  the  Treasury  believe  that 
many  of  the  commentators’  concerns 
regarding  the  scope  of  produce  have 
been  alleviated  in  the  final  regulations 
through  the  adoption  of  various  de 
minimis  rules.  These  rules  include  de 
minimis  rules  for  property  provided  to 
customers  incident  to  the  provision  of 
services,  de  minimis  rules  for  property 
produced  incident  to  resale  activities, 
and  rules  treating  producers  using  the 
simplified  production  method  as  having 
no  additional  section  263A  costs  if  they 
incur  de  minimis  indirect  costs. 

D.  Pre-production  Costs 

Commentators  questioned  whether 
costs  incurred  prior  to  the 
commencement  of  production  (pre- 
production  costs)  must  be  capitalized. 
Under  the  extended-period  long-term 
contract  regulations,  pre-production 
costs  (e.g.,  bidding  expenses)  are 
capitalized.  Accordingly,  the  final 
regulations,  which  are  patterned  after 
the  extended-period  long-term  contract 
regulations,  clarify  that  pre-production 
costs  must  be  capitalized  if  it  is 
reasonably  likely  that  they  relate  to 
production  that  will  take  place  in  the 
future.  For  example,  a  manufacturer 
must  capitalize  the  costs  of  storing  and 
handling  raw  materials  before  the  raw 
materials  are  committed  to  production. 
Further,  a  real  estate  developer  must 
capitalize  taxes  incurred  with  respect  to 
property  if  it  is  reasonably  likely  the 
property  will  be  subsequently 
developed. 

E.  Post-production  Costs 

Commentators  questioned  whether 
costs  incurred  subsequent  to  completion 
of  production  (post-production  costs) 
must  be  capitalized.  The  legislative 
history  explains  that  section  263A  was 
intended  to  provide  a  uniform, 
comprehensive  set  of  capitalization 
rules  governing  the  cost  of  both 
producing  and  reselling  property.  S. 
Rep.  No.  313,  99th  Cong.,  2d  Sess.  140 
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(1986),  1986-3  C.B.  (Vol.  3)  140. 

Because  the  legislative  history 
sped  Really  states  that  costs  incurred  by 
resellers  incident  to  purchasing 
property,  such  as  storage  costs,  must  be 
capitalized,  the  final  regulations  clarify 
that  similar  costs  incurrad  by  producers 
(such  as  the  cost  of  storing  finished 
goods)  must  be  capitalized  as  well, 
llowever,  as  indicated  in  Notice  88-86, 
the  final  regulations  provide  that 
producers  may  deduct  the  costs  of  an 
on-site  storage  fadlity  to  the  same 
extent  as  resellers. 

Reseller  Provisions 

A.  Resellers  With  Protluction  Activities 

Commentators  questioned  whether 
personal  property  acquired  by  a  small 
reseller  becomes  subject  to  the  uniform 
capitalization  rules  under  section 
263A(g)(2)  because  the  property  is 
produced  for  the  small  reseller  under 
contract  (e.g.,  private  label  goods).  In 
response,  the  final  regulations  provide 
that  a  small  reseller  is  not  required  to 
capitalize  additional  section  263A  costs 
to  personal  property  produced  for  it 
under  contract  if  the  contract  is  entered 
into  with  an  unrelated  person  incident 
to  its  resale  activities  and  the  property 
is  sold  to  its  customers. 

In  addition,  commentators  questioned 
whether  a  reseller  otherwise  subject  to 
section  263 A  (e.g.,  a  reseller  with  gross 
receipts  of  greater  than  $10,000,000) 
that  acquires  proi)erty  for  resale  is 
prohibited  from  using  the  simplified . 
resale  method  merely  because  the 
reseller  is  considered  a  producer  with 
respect  to  the  property  produced  for  it 
under  contract.  The  final  regulations 
clarify  that  such  a  reseller  is  not 
ineligible  to  use  the  simplified  resale 
method  merely  because  its  personal 
property  acquired  for  resale  is  produced 
under  contract  with  an  unrelated  third 
person. 

The  final  regulations  also  generally 
provide  that  a  small  reseller  is  not 
required  to  capitalize  additional  section 
263A  costs  associated  with  any  personal 
property  produced  incident  to  its  resale 
activities  if  the  production  activities  are 
de  minimis.  For  this  purpose,  a 
reseller’s  production  activities  are 
presumed  de  minimis  if:  (1)  The  gross 
receipts  fi-om  the  sale  of  property 
produced  by  the  reseller  are  less  than  10 
percent  of  the  total  gross  receipts  of  the 
trade  or  business;  and  (2)  the  labor  costs 
allocable  to  the  production  activities  of 
the  trade  or  business  are  less  than  10 
percent  of  the  total  labor  costs  of  the 
trade  or  business.  Fiulher,  the  final 
regulations  generally  provide  that 
resellers  are  not  precluded  firom  using 
the  simolified  resale  method  solely  by 


reason  of  a  de  minimis  amount  of 
production  activity. 

B.  Costs  Capitalized  by  Resellers 

Commentators  expressed  concern  that 
the  temporary  regulations  were  not  clear 
on  which  indirect  costs  resellers  are 
required  to  capitalize.  The  final 
regulations  clarify  that  in  addition  to 
purchasing,  storage,  and  handling  costs, 
resellers  must  also  capitalize  other 
indirect  costs  that  are  properly  allocable 
to  property  acquired  for  resale. 

C.  Storage  Costs 

Under  the  temporary  regulations, 
resellers  must  capitalize  their  storage 
costs  attributable  to  their  off-site  storage 
facilities  but  not  their  on-site  storage 
facilities.  The  temporary  regulations 
provide  that  an  on-site  storage  facility  is 
a  facility  which  is  physically  attached 
to,  and  an  integral  part  of.  a  retail  sales 
facility  where  the  taxpayer  sells 
merchandise  stored  at  the  facility  to 
retail  customers  physically  present  at 
the  facility.  Commentators  suggested 
that  the  physically  attached  to  and 
integral  part  of  standards  be  modified  to 
provide  a  broader  definition  of  an  on¬ 
site  storage  facility. 

The  final  regulations  retain  both  the 
physically  attached  to  and  integral  part 
of  standards.  The  Service  and  the 
Treasury  believe  that  these  standards 
are  mandated  by  the  legislative  history 
of  section  263A.  This  legislative  history 
provides  that  o^-site  storage  costs  are 
the  “costs  of  storing  goods  in  a  facility 
distinct  from  the  facility  wherein  the 
taxpayer  conducts  retail  sales  of  •  *  * 
goods.”  S.  Rep.  No.  313,  99th  Cong.,  2d 
Sess.  142  (1986),  1986-3  C.B.  (Vol.  3) 
142.  The  final  regulations  clarify, 
however,  that  a  retail  sales  facility 
includes  those  portions  of  any  specific 
retail  site:  Which  are  customarily 
associated  with  and  are  an  integral  part 
of  the  operations  of  that  retail  site; 
which  are  generally  open  each  business 
day  exclusively  to  retail  customers;  on 
or  in  which  retail  customers  normally 
and  routinely  shop  to  select  specific 
items  of  merchandise;  and  which  are 
adjacent  to  or  in  immediate  proximity  to 
other  portions  of  the  specific  retail  site. 

Based  on  several  comments  received, 
the  final  regulations  permit  certain  non¬ 
retail  customers  to  be  treated  as  retail 
customers  for  purposes  of  determining 
whether  a  facility  is  a  retail  sales 
facility.  For  this  purpose,  a  non-retail 
customer  is  treated  as  a  retail  customer 
if  the  following  requirements  are 
satisfied:  the  non-retail  customer 
purchases  goods  at  the  facility  under  the 
same  terms  and  conditions  as  are 
available  to  retail  customers  (e.g.,  no 
special  discounts);  the  non-retail 


customer  purchases  goods  in  the  same 
manner  as  a  retail  customer  (e.g.,  the 
non-retail  customer  may  not  place 
orders  in  advance  and  must  come  to  the 
facility  to  examine  and  select  goods); 
retail  customers  shop  at  the  facility  on 
a  routine  basis  (i.e.,  on  most  business 
days)  cmd  no  special  days  or  hours  are 
reserved  for  non-retail  customers;  and 
more  than  50  percent  of  the  gross  sales 
of  the  facility  are  made  to  retail 
customers. 

The  temporary  regulations  provide 
that  a  dual-function  storage  facility  is  a 
storage  facility  that  serves  as  both  an  on¬ 
site  storage  facility  and  an  ofi^site 
storage  facility.  They  also  provide  that 
a  dual-function  storage  facility  is  treated 
as  an  on-site  storage  facility  to  the 
extent  of  the  ratio  of  gross  on-site  sales 
of  the  facility  (i.e.,  gross  sales  of  the 
facility  made  to  retail  customers  visiting 
the  premises  in  person)  to  total  gross 
sales  of  the  facility.  The  final 
regulations  include  this  allocation  ratio 
and  also  provide  that  prior  to  its 
computation  a  taxpayer  must  make 
appropriate  adjustments  for  other  uses 
of  a  dual-function  storage  facility. 

D.  Handling  Costs 

Handling  costs  are  defined  in  the 
temporary  regulations  as  the  costs 
attributable  to  handling,  processing, 
assembling,  repackaging,  and 
transporting  property  acquired  for 
resale.  For  purposes  of  clarification,  the 
final  regulations  provide  definitions  of 
each  of  the  above  terms  associated  with 
handling  costs  so  that  taxpayers  can 
more  easily  distinguish  handling 
activities  horn  other  activities  not 
subject  to  section  263A. 

In  addition,  commentators  requested 
clarification  regarding  the  types  of 
handling  costs  that  must  be  capitalized 
under  section  263A.  In  response,  the 
final  regulations  provide  a  bright-line 
test  for  determining  which  handling 
costs  must  be  capitalized.  Under  this 
test,  handling  costs  incurred  at  a  retail 
sales  facility  with  respect  to  property 
sold  to  retail  customers  at  the  facility 
are  not  required  to  be  capitalized.  Thus, 
for  example,  handling  costs  incurred  at 
a  retail  sales  facility  to  unload,  unpack, 
mark,  and  tag  goods  sold  to  retail 
customers  at  the  facility  are  not  required 
to  be  capitalized.  In  addition,  handling 
costs  incurred  at  a  dual-function  storage 
facility  with  respect  to  property  sold  to 
customers  from  the  facility  are  not  ' 
required  to  be  capitalized  to  the  extent 
that  the  costs  are  incurred  with  respect 
to  property  sold  in  on-site  sales. 
Handling  costs  attributable  to  property 
sold  to  customers  firom  a  dual-function 
storage  facility  in  on-site  sales  are 
determined  generally  by  comparing  the 
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gross  on-site  sales  of  the  facility  to  the 
total  gross  sales  of  the  facility. 

E.  Exception  for  Repackaging  Costs 

Under  the  temporary  regulations,  the 

costs  of  repackaging  goods  in 
preparation  for  imm^iate  delivery  to 
particular  customers  are  excepted  from 
handling  costs  that  resellers  must 
capitalize  if  the  repackaging  occurs  after 
the  customer  has  ordered  the  goods. 
Commentators  suggested  that  this 
repackaging  exception  be  expanded  to 
include  all  handling  costs  incurred  after 
the  customer  orders  the  goods.  The  final 
regulations  reserve  the  paragraph 
regarding  the  repackaging  exception. 
Under  a  separate  Notice  of  Proposed 
Rulemaking  in  the  proposed  rules 
section  of  this  issue  of  the  Federal 
Register,  it  is  proposed  that  the 
repackaging  exception  be  eliminated  for 
the  reasons  discussed  therein.  However, 
until  the  Notice  of  Proposed 
Rulemaking  is  finalized,  the  paragraph 
in  the  temporary  regulations  providing 
the  repackaging  exception  continues  to 
apply. 

F.  Exceptions  for  Distribution  Costs  and 
Costs  of  Delivering  Custom-Ordered 
Items 

Under  the  temporary  regulations, 
distribution  costs  are  a  type  of  handling 
costs  that  are  not  required  to  be 
capitalized  (distribution  cost  exception). 
Distribution  costs  are  defined  in  the 
temporary  regulations  as  the  cost  of 
delivering  gc^s  directly  to  an  unrelated 
customer. 

Some  commentators  suggested  that 
the  cost  of  delivering  goods  to  a  related 
customer  should  be  deductible  just  as 
the  cost  of  delivering  goods  to  an 
unrelated  customer  are  deductible. 
Another  commentator  suggested  that  the 
cost  of  delivering  goods  to  a  related 
customer  should  Im  deductible  unless 
the  related  persons  are  members  of  a 
consolidated  group.  As  explained  in  the 
accompanying  Notice  of  Proposed 
Rulemaking,  these  suggestions  have  not 
been  adopted. 

The  temporary  regulations  also 
exclude  horn  capitalization  under 
section  263A  the  costs  of  delivering 
certain  items  from  an  ofi-site  storage 
facility  to  a  retail  sales  facility  where  the 
sale  t^es  place,  provided  the  items  are 
specifically  ordered  by  customers 
(custom  o^er  exception).  The  final 
regulations  reserve  the  paragraph 
regarding  the  custom  order  exception 
and  the  distribution  cost  exception 
(including  a  provision  regarding  costs 
incurred  transporting  go^s  to  a  related 
person).  As  provided  herein,  the 
separate  Notice  of  Proposed  Rulemaking 
provides  that  these  exceptions  pertain 


only  to  transportation  costs  that  are 
incurred  generally  outside  a  storage 
facility.  For  this  purpose,  costs  incurred 
on  a  loading  dock  are  considered 
incurred  outside  a  storage  facility. 
However,  until  the  Notice  of  Proposed 
Rulemaking  is  finalized,  the  paragraphs 
in  the  temporary  regulations  providing 
the  distribution  cost  exception  and  the 
custom  order  exception  continue  to 
apply. 

Simplified  Allocation  Methods 

The  final  regulations  provide  several 
simplified  allocation  methods  for 
allocating  direct  and  indirect  costs  to 
property  produced  and  property 
acquired  for  resale.  In  general,  these 
simplified  methods  determine  aggregate 
amounts  of  additional  section  263A 
costs  allocable  to  ending  inventory. 
Additional  section  263A  costs  are  those 
costs,  other  than  interest,  that  were  not 
capitalized  under  the  taxpayer's  method 
of  accounting  immediately  prior  to  the 
effective  date  of  section  263A,  but  that 
are  required  to  be  capitalized  under 
section  263A.  In  addition,  the  final 
regulations  provide  a  simplified  method 
for  allocating  costs  incurred  in  a  service 
department  (i.e.,  service  costs)  to 
property  produced  and  property 
acquired  for  resale. 

A.  Simplified  Production  Method 

The  final  regulations  provide  a 
simplified  production  method  for 
purposes  of  determining  the  aggregate 
amount  of  additional  section  263A  costs 
that  must  be  added  to  eligible  property 
held  by  producers  at  the  close  of  the 
taxable  year.  Under  this  method, 
producers  determine  additional  section 
263A  costs  by  multiplying  their  section 
471  costs  remaining  on  hand  at  year  end 
by  an  absorption  ratio  consisting  of  their 
additional  section  263A  costs  incurred 
during  the  taxable  year  over  their 
section  471  costs  incurred  during  the 
taxable  year. 

The  temporary  regulations  limit  the 
availability  of  the  simplified  production 
method  to  two  types  of  property:  stock 
in  trade  of  the  taxpayer  properly 
includible  in  inventory:  and  non¬ 
inventory  property  held  by  the  taxpayer 
primarily  for  sale  to  customers  in  the 
ordinary  course  of  the  taxpayer’s  trade 
or  business.  The  final  regulations  follow 
Notice  88-86  and  expand  the  categories 
of  produced  property  eligible  for  the 
simplified  production  method  to 
include:  self-constructed  assets 
substantially  identical  in  nature  to.  and 
produced  in  the  same  manner  as. 
inventory  property  or  other  property 
held  primarily  for  sale  to  customers  in 
the  ordinary  course  of  the  taxpayer’s 
trade  or  business;  and  self-constructed 


assets  produced  by  the  taxpayer  on  a 
routine  and  repetitive  basis  in  the 
ordinary  course  of  the  taxpayer’s 
production  activities. 

A  number  of  commentators  requested 
that  the  simplified  production  method 
in  the  temporary  regulations  be  revised 
to  reduce  the  amount  of  section  263A 
costs  allocable  to  raw  materials 
inventories.  These  commentators 
suggested  that  allocations  based  on  this 
method  may  result  in  an  excessive 
amount  of  section  263A  costs  being 
allocated  to  raw  materials  inventories. 
They  argue  that  this  result  occurs 
because  the  simplified  production 
method  does  not  take  into  account  the 
fact  that  fewer  indirect  costs  are 
incurred  with  respect  to  raw  materials 
normally  held  only  a  short  period  of 
time  than  are  incurred  with  respect  to 
other  items  of  inventory  held  longer.  For 
example,  a  taxpayer  that  buys  additional 
raw  materials  on  the  last  day  of  the  year 
would  be  required  to  allocate 
significantly  more  additional  section 
263A  costs  (such  as  storage,  handling, 
and  carrying  costs)  to  those  materials 
under  the  simplified  production  method 
than  it  would  under  a  facts-and- 
circumstances  allocation  method. 

The  final  regulations  do  not  adopt 
these  recommendations.  The  Service 
and  the  Treasury  believe  that  the 
simplified  production  method  formula 
properly  reflects  the  costs  of  raw 
materials  that  are  purchased  on  the  last 
day  of  the  year.  First,  the  taxpayer  will 
have  likely  incurred  purchasing  costs 
and  handling  costs  in  obtaining  these 
materials,  which  should  be  included  in 
the  inventoriable  cost  of  these  materials. 
Second,  incorporating  these  suggestions 
in  the  final  regulations  would  reduce 
the  simplicity  that  the  simplified 
production  method  is  intended  to 
provide.  If  the  simplified  production 
method  produces  inappropriate  results, 
a  taxpayer  may  request  to  change  its 
method  of  accounting  to  a  facts-and- 
circumstances  allocation  method. 

Commentators  requested  clarification 
on  determining  section  471  costs.  They 
questioned  whether  a  change  in 
financial  reporting  practices  with 
respect  to  category  iii  costs  (described  in 
the  full  absorption  regulations  of 
§  1.471-ll(c)(2))  for  years  after  the 
effective  date  of  section  263A  would 
automatically  change  the  costs  included 
in  section  471  costs  for  purposes  of  the 
simplified  production  method.  The  final 
regulations  clarify  that  in  order  for  a 
taxpayer  to  change  its  costs  included  in 
section  471  costs,  the  taxpayer  must  first 
change  its  method  of  accounting  used  in 
determining  section  471  costs  for  federal 
income  tax  purposes.  Therefore,  a 
change  in  the  treatment  of  section  171 
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costs  for  financial  reporting  purposes 
does  not  automatically  result  in  a 
change  in  the  treatment  of  section  471 
costs  for  federal  income  tax  purposes. 

Finally,  commentators  suggested  that 
the  final  regulations  provide  an 
exception  for  producers  similar  to  the 
gross  receipts  exception  available  to 
resellers.  Although  the  final  regulations 
do  not  adopt  this  suggestion,  they  do 
provide,  however,  a  de  minimis 
exception  for  producers  electing  the 
simplified  production  method.  Under 
this  exception,  if  a  producer  using  the 
simplified  production  method  has 
indirect  costs  of  $200,000  or  less  in  a 
taxable  year  (excluding  certain  indirect 
costs  specifically  not  required  to  be 
capitalized),  the  producer  is  deemed  to 
have  no  additional  section  263A  costs  in 
that  year. 

B.  Simplified  Resale  Method 

Prior  to  issuance  of  the  final 
regulations,  resellers  were  permitted  to 
choose  horn  three  simplified  allocation 
methods  to  determine  the  aggregate 
amount  of  additional  section  263A  costs 
allocable  to  ending  inventory.  The  final 
regulations  provide  only  one  simplified 
allocation  method  for  resellers,  the 
simplified  resale  method,  which  is  the 
principal  simplified  allocation  method 
being  used  by  resellers.  The  simplified 
resale  method  is  essentially  the  same  as 
the  modified  resale  method  set  forth  in 
Notice  89-67.  The  final  regulations 
permit  resellers  to  modify  the  formulas 
provided  under  the  simplified  resale 
method  to  yield  allocations  equivalent 
to  the  other  two  simplified  allocation 
methods  not  specifically  retained  in  the 
final  regulations. 

Generally,  the  simplified  resale 
method  may  not  be  elected  by  taxpayers 
with  production  activities.  However,  the 
final  regulations  permit  certain 
taxpayers  engaged  in  both  resale  and 
production  activities  to  elect  the 
simplified  resale  method  in  two 
situations.  First,  the  final  regulations 
generally  permit  a  reseller  with  personal 
property  produced  under  contract  to 
elect  the  simplified  resale  method. 
Second,  the  final  regulations  permit  a 
taxpayer  with  de  minimis  production 
activities  to  elect  the  simplified  resale 
method.  For  this  purpose,  a  reseller’s 
production  activities  are  presumed  de 
minimis  if;  (1)  The  gross  receipts  from 
the  sale  of  property  produced  by  the 
reseller  are  less  than  10  percent  of  the 
total  gross  receipts  of  the  trade  or 
business:  and  (2)  the  labor  costs 
allocable  to  the  production  activities  of 
the  trade  or  business  are  less  than  10 
percent  of  the  total  labor  costs  of  the 
trade  or  business.  If  the  simplified  resale 
method  is  elected,  it  must  be  used  to 


capitalize  all  costs  allocable  to  eligible 
property  produced  and  property 
acquired  for  resale. 

C.  Simplified  Service  Cost  Method 

The  temporary  regulations  provide  a 
simplified  service  cost  method 
producers  may  use  to  allocate  mixed 
service  costs  among  their  various 
business  activities.  Under  this  method, 
the  portion  of  a  taxpayer’s  mixed  service 
costs  required  to  be  capitalized  is 
determined  by  multiplying  the 
taxpayer’s  tot^  mixed  service  costs 
incurred  during  the  taxable  year  by  the 
ratio  of  its  total  production  costs 
(excluding  mixed  service  costs  and 
interest)  incurred  during  the  taxable 
year  to  its  total  costs  incurred  during  the 
taxable  year  (excluding  mixed  service 
costs,  interest,  and  taxes  assessed  based 
on  income).  Resellers  may  use  a  similar 
simplified  service  cost  method  provided 
they  elect  the  simplified  resale  method. 
Commentators  suggested  that  all 
resellers,  not  just  resellers  using  the 
simplified  resale  method,  be  permitted 
to  use  the  simplified  service  cost 
method.  In  response  to  this  concern,  the 
final  regulations  provide  one  simplified 
service  cost  method  that  may  be  used  by 
all  resellers  and  producers,  regardless  of 
whether  they  elect  another  simplified 
method. 

In  addition,  commentators  suggested 
that  the  allocation  ratio  under  the 
simplified  service  cost  method  in  the 
temporary  regulations  results  in  the 
over-capitalization  of  mixed  service 
costs  b^use  the  cost  of  raw  materials 
is  included  in  both  the  numerator  and 
denominator  of  the  ratio.  'They  also 
suggested  that  producers  be  permitted  to 
use  a  labor-bas^  allocation  ratio  similar 
to  the  one  in  the  temporary  regulations 
provided  for  resellers  that  elect  the 
simplified  resale  method.  As  announced 
in  Notice  88-86,  the  final  regulations 
permit  producers  to  elect  to  use  either 
a  labor-based  allocation  ratio  or  the 
production  cost  allocation  ratio 
described  above. 

Commentators  also  requested  that  the 
categories  of  produced  property  eligible 
for  the  simplified  service  cost  method 
be  expanded.  Consistent  with  Notice 
88-86,  the  final  regulations  provide  that 
the  simplified  service  cost  method  is 
also  available  for:  self-constructed  assets 
substantially  identical  in  nature  to,  and 
produced  in  the  same  manner  as. 
inventory  property  or  other  property 
held  primarily  for  sale  to  customers  in 
the  ordinary  course  of  the  taxpayer’s 
business;  and  self-constructed  assets 
produced  by  the  taxpayer  on  a  routine 
and  repetitive  basis  in  the  ordinary 
course  of  the  taxpayer’s  production 
activities. 


In  determining  total  mixed  service 
costs  under  the  simplified  service  cost 
method,  the  temporary  regulations 
require  that  a  taxpayer  include  the  total 
costs  of  any  department  or  function 
performing  mixed  service  activities.  For 
example,  a  reseller  is  not  permitted  to 
segregate  non-resale  activities 
performed  in  a  mixed  service 
department  fitim  the  department’s  other 
costs.  Commentators  requested  that  this 
restriction  be  removed  in  the  final 
regulations.  The  Service  and  the 
Treasury,  however,  believe  this 
restriction  is  appropriate  to  prevent 
distortions  in  the  allocation  of  mixed 
service  costs  to  production  and  resale 
activities. 

Simplification  for  Both  Producers  and 
Resellers 

A.  Historic  Absorption  Ratio  Election 

Commentators  expressed  concern  that 
computations  under  the  simplified 
production  method  and  the  simplified 
resale  method  are  costly  and  time 
consuming  because  a  taxpayer  must 
determine  its  absorption  ratio  annually. 
In  response,  the  final  regidations  permit 
producers  and  resellers  to  elect  to  use  a 
historic  absorption  ratio  in  conjunction 
with  the  simplified  production  method 
or  the  simplified  resale  method. 

In  general,  if  a  taxpayer  elects  to  use 
a  historic  absorption  ratio,  the 
additional  section  263A  costs  allocable 
to  a  taxpayer’s  ending  inventory  are 
computed  by  multiplying  the  taxpayer’s 
historic  absorption  ratio  by  its  section 
471  costs  remaining  in  ending 
inventory.  A  taxpayer’s  historic 
absorption  ratio  is  generally  based  on 
the  percentage  of  additional  section 
263A  costs  capitalized  by  the  taxpayer 
during  a  three-year  test  period. 
Taxpayers  are  required  to  test  the 
accuracy  of  the  historic  absorption  ratio 
by  computing  an  actual  absorption  ratio 
once  every  six  years.  If  the  test  of  the 
ratio  indicates  a  more  than  one-half  of 
one  percentage  point  difference  (plus  or 
minus)  from  the  taxpayer’s  actual 
absorption  ratio,  the  taxpayer  must 
redetermine  its  historic  absorption  ratio 
using  an  updated  test  period. 

For  the  following  reasons,  the  historic 
absorption  ratio  is  only  available  to 
taxpayers  that  use  one  of  the  simplified 
methods.  First,  it  is  difficult  for 
taxpayers  that  do  not  use  a  simplified 
production  method  or  simplified  resale 
method  to  identify  additional  section 
263A  costs.  Second,  the  historic 
absorption  ratio  results  in  certain 
complexities  for  dollar-value  LIFO 
taxpayers  that  must  allocate  additional 
section  263A  costs  to  specific  items  of 
property. 
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Taxpayers  will  be  permitted  to  elect  a 
historic  absorption  ratio  in  their  first, 
second,  or  third  taxable  year  beginning 
after  Dumber  31, 1993. 

B.  Taxpayers  Not  Electing  Simplified 
Methods 

Taxpayers  that  do  not  use  a  simplified 
method  must  capitalize  their  costs 
under  section  263A  based  on  the  facts 
and  circumstances  of  the  particular 
taxpayer’s  operations,  with  the  same 
degree  of  specificity  as  required  of 
manufacturers  capitalizing  costs  prior  to 
the  enactment  of  section  263A. 

C.  Trade  or  Business  Requirement 

A  number  of  commentators  suggested 
that  taxpayers  should  be  permitted  to 
apply  the  simplified  methods  to  more 
discrete  business  units  than  a  separate 
and  distinct  trade  or  business  (e.g.,  a 
product  line).  'The  final  regulations  have 
not  adopted  this  suggestion.  Applying 
the  simplified  methods  to  business  units 
smaller  than  a  trade  or  business  is  not 
consistent  with  the  legislative  history, 
which  intended  that  the  simplified 
methods  would  be  applied  separately  to 
each  trade  or  business  of  a  taxpayer.  See 
2  H.R.  Conf.  Rep.  No.  841,  99th  Cong., 

2d  Sess.  n-306  (1986),  1986-3  C.B.  (Vol. 
4)  306.  Also,  applying  the  simplified 
methods  to  business  units  smaller  than 
a  trade  or  business  is  contrary  to  the 
goals  of  administrative  convenience  and 
simplicity  for  both  taxpayers  and  the 
Service. 

D.  Add-on  Percentage  Method 

Some  commentators  suggested  that 
the  final  regulations  permit  producers 
and  resellers  to  capitalize  additional 
section  263A  costs  based  on  average 
absorption  percentages  experienced 
within  various  industries.  The  Service 
generally  believes  that,  for  small 
taxpayers  for  which  the  costs  of 
compliance  with  section  263A  might 
outweigh  the  benefits  to  the  government 
of  compliance,  the  use  of  industry- 
specific  safe  harbor  absorption 
percentages  would  be  a  reasonable 
simplifying  assumption  under  the 
Secretary’s  section  263A(i)  authority. 
The  Service  has,  however,  encountered 
difficulty  in  collecting  the  necessary 
industry-specific  data  (e.g.,  by  Standard 
Industry  Code  grouping)  to  facilitate  the 
development  of  safe  harbor  absorption 
percentages.  'Thus,  the  final  regulations 
do  not  permit  the  use  of  an  add-on 
percentage  method  as  requested  by 
commentators. 

The  regulations  do  provide,  however, 
a  significant  simplification  through  the 
availability  of  the  historic  ratio  election 
and  the  rule  imder  which  producers 
with  de  minimis  indirect  costs  and 


using  the  simplified  production  method 
are  deemed  to  have  no  additional 
capitalizable  costs  under  section  263A. 

In  addition,  the  Service  is  willing  to 
work  with  interested  taxpayers  toward 
the  development  of  industry-specific 
safe  harbor  add-on  percentages.  In  this 
regard,  the  final  regulations  provide  that 
taxpayers  may  elect  any  additional 
simplified  methods  prescribed  by  the 
Commissioner. 

Accounting  Method  Changes 

Taxpayers  that  have  previously 
adopted  methods  of  accounting  under 
section  263A  in  accordance  with 
guidance  published  in  the  temporary 
regulations  and  Notices  may  be  required 
to  change  their  methods  of  accounting 
under  section  263A  to  comply  with 
provisions  in  the  final  regulations. 

These  taxpayers  may  also  desire  to 
change  their  methods  of  accounting  to 
avail  themselves  of  certain  simplified 
methods  and  elections  under  the  final 
regulations. 

The  Service  intends  to  issue  a  revenue 
procedure  prescribing  the  procedures, 
terms,  and  conditions  for  effecting 
method  changes  arising  due  to  the 
promulgation  of  these  final  regulations. 
The  revenue  procedure  will  generally 
permit  taxpayers  to  make  expedited 
method  changes  by  attaching  a  Form 
3115  to  their  tax  returns  for  the  year  of 
change.  It  is  anticipated  that  the  revenue 
procedure  will  require  taxpayers  to 
revalue  their  inventories  as  of  the 
effective  date  of  the  final  regulations  to 
reflect  differences  between  the  methods 
required  under  the  final  regulations  and 
those  methods  used  by  taxpayers  prior 
to  promulgation  of  the  final  regulations. 
The  principles  of  §  1.263A-lT{e)  of  the 
temporary  regulations  will  be  required 
for  revaluing  inventories  under  the 
revenue  procedure.  The  Service  is 
requesting  comments  from  taxpayers  for 
a  90-day  period  after  the  publication  of 
these  final  regulations  in  the  Federal 
Register  regarding  the  approach  for 
implementing  method  changes  required 
under  the  final  regulations. 

The  Service  generally  does  not  intend 
to  permit  taxpayers  to  change  their 
adopted  allocation  methods  under  the 
forthcoming  expedited  change 
procedures.  It  is  anticipated  that  the 
procedures  will  generally  permit 
taxpayers  to  change  only  those  methods 
necessary  to  bring  them  into  compliance 
with  the  final  regulations.  The  Service 
does  plan,  however,  to  provide  a  listing 
in  the  revenue  procedure  of  certain 
elective  methods  that  may  be  changed 
under  the  expedited  change  procedures. 
For  example,  the  Service  plans  to  permit 
a  taxpayer  that  adopted  a  facts-and- 
circumstances  allocation  method  to 


change  to  the  simplified  production 
method  if  that  method  is  now  more 
desirable  to  the  taxpayer  by  reason  of 
the  historic  absorption  ratio  election  or 
the  de  minimis  indirect  costs  exception. 
During  the  90-day  period  after  the 
publication  of  these  regulations  in  the 
Federal  Register,  taxpayers  are  invited 
to  comment  on  elective  meth^  changes 
that  should  be  permitted  under  the 
expedited  consent  procedures. 

Special  Analysis 

It  has  been  determined  that  these 
regulations  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  has  also  been 
determined  that  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply  to 
these  regulations,  and,  therefore,  a 
Regulatory  Flexibility  Analysis  is  not 
required. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Ellen  McElroy  of  the 
Income  Tax  and  Accounting  Division, 
Office  of  Chief  Counsel,  Internal 
Revenue  Service.  Other  personnel  from 
the  Internal  Revenue  Service  and  the 
Treasury,  however,  assisted  in 
developing  these  regulations  on  matters 
of  both  substance  and  style. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Pari  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follows; 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  new 
entries  in  numerical  order  to  read  as 
follows: 

Authority;  26  U.S.C  7805  *  «  * 

Section  1.Z63A-1  also  issued  under  26 
U.S.C  263A.*  *  * 

Section  1.263A-2  also  issued  under  26 
U.S.C  263A. 

Section  1.263A-3  also  issued  under  26 
U.S.C  263A. 

Section  1.263A-4  also  issued  under  26 
U.S.C  263A. 

Section  1.263A-5  also  issued  under  26 
U.S.C  263A. 

Section  1.263A-6  also  issued  under  2b 
U.S.C  263A. 
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Section  1.263A-7  also  issued  under  26 
U.S.Q263A.  *  *  * 

Section  1.471-4  also  issued  under  26 
U.S.C  263A. 

Section  1.471-5  also  issued  under  26 
U.S.C  263A.*  *  * 

Par.  2.  Section  l.S6(g)-l  is  amended 
by  revising  the  first  sentence  of  the 
example  in  paragraph  (a)(5)(ii)(B)  to 
read  as  follows: 

S 1 .56(g)-1  Adjusted  current  eaminge. 

*  •  «  •  « 

(а) *  *  * 

(5)*  *  * 

(ii)*  *  * 

(B)  Pursuant  to  section  263A'and 
§  1.263A-l(e)(3)(ii)(I),  N  must  capitalize 
the  depreciation  allowed  for  the  year  for 
the  new  manufacturing  equipment  in 

the  ending  inventory  of  golf  clubs. 

•  *  • 

*  *  *  •  « 

Par.  3.  Section  1.263(a)-l  is  amended 
by  revising  the  last  sentence  of 
paragraph  (b)  to  read  as  follows; 

$1.263(a)-1  Capital  expenditures;  in  • 
genersL 

***** 

(h)  *  *  *  See  section  263A  and  the 
regulations  thereunder  for  cost 
capitalization  rules  that  apply  to 
amounts  referred  to  in  paragraph  (a)  of 
this  section  with  respe^  to  the 
production  of  real  and  tangible  personal 
property  (as  defined  in  §  1.263A- 
2(a)(2)).  including  films,  sound 
recordings,  video  tapes,  books,  or 
similar  properties. 
***** 

Par.  4.  Section  1.263A-0  is  added  to 
read  as  follows: 

S  1.263A-0  Outline  of  regulations  under 
section  263A. 

This  section  lists  the  paragraphs  in 
§§1.263A-1, 1.263A-2,  and  1.263A-3. 

§  1.263A-1  Uniform  Capitalization  of  Costs. 

(a)  Introduction. 

(1)  In  general. 

(2)  Effective  dates. 

(3)  General  scope. 

(i)  Property  to  which  section  263A  applies. 

(ii)  Property  produced. 

(iii)  Property  acquired  for  resale. 

(iv)  Inventories  valued  at  market. 

(v)  Property  produced  in  a  fanning 
business. 

(vi)  Creative  property. 

(vii)  Property  pr^uced  or  property 
acquired  for  resale  by  foreign  persons. 

(b)  Exceptions. 

(1)  Small  resellers. 

(2)  Long-term  contracts. 

(3)  Costs  incurred  in  certain  farming 
businesses. 

(4)  Costs  incurred  in  raising,  harvesting,  or 
growing  timber. 

(5)  Qualified  creative  expenses. 

(б)  Certain  not-for-profit  activities. 


(7)  Intangible  drilling  and  development 
costs. 

(8)  Natural  gas  acquired  for  resale. 

(i)  Cushion  gas. 

(ii)  Emergency  gas. 

(9)  Research  and  experimental 
expenditures. 

(10)  Certain  property  that  is  substantially 
constructed. 

(11)  Certain  property  provided  incident  to 
services. 

(i)  In  general. 

(ii)  Definition  of  services. 

(iii)  De  minimis  property  provided 
incident  to  services. 

(12)  De  minimis  rule  for  certain  producers 
with  total  indirect  costs  of  $200,000  or 
less. 

(13)  Exception  for  the  origination  of  loans. 

(c)  General  operation  of  section  263A. 

(1)  Allocations. 

(2)  Otherwise  deductible. 

(3)  Capitalize. 

(4)  Recovery  of  capitalized  costs. 

(d)  Definitions. 

(1)  Self-constructed  assets. 

(2)  Section  471  costs. 

(i)  In  general. 

(ii)  New  taxpayers. 

(iii)  Method  changes. 

(3)  Additional  section  263A  costs. 

(4)  Section  263A  costs. 

(e)  Types  of  costs  subject  to  capitalization. 

(1)  In  general. 

(2)  Direct  costs. 

(i)  Producers. 

(A)  Direct  material  costs. 

(B)  Direct  labor  costs. 

(ii)  Resellers. 

(3)  Indirect  costs. 

(i)  In  general. 

(ii)  Examples  of  indirect  costs  required  to 
be  capitalized. 

(A)  Indirect  labor  costs. 

(B)  Officers’  compensation. 

(C)  Pension  and  other  related  costs. 

(D)  Employee  benefit  expenses. 

(E)  Indirect  material  costs. 

(F)  Purchasing  costs. 

(G)  Handling  costs. 

(H)  Storage  costs. 

(I)  Cost  recovery. 

())  Depletion. 

(K)  Rent. 

(L)  Taxes. 

(M)  Insurance. 

(N)  Utilities. 

(O)  Repairs  and  maintenance. 

(P)  Engineering  and  design  costs. 

(GO  Spoilage. 

(R)  Tools  and  equipment. 

(5)  Quality  control. 

(T)  Bidding  costs 

(U)  Licensing  and  franchise  costs. 

(V)  Interest. 

(W)  Capitalizable  service  costs. 

(iii)  Indirect  costs  not  capitalized. 

(A)  Selling  and  distribution  costs. 

(B)  Reseat  and  experimental 
expenditures. 

(C)  Section  179  costs. 

(D)  Section  165  losses. 

(E)  Cost  recovery  allowances  on 
temporarily  idle  equipment  and 
facilities. 

(1)  In  general. 


(2)  Examples. 

(F)  Taxes  assessed  on  the  basis  of  income. 

(G)  Strike  expenses. 

(H)  Warranty  and  product  liability  costs. 

(I)  On-site  storage  costs. 

(J)  Unsuccessful  bidding  expenses. 

(K)  Deductible  service  costs. 

(4)  Service  costs. 

(i)  Introduction. 

(A)  Definition  of  service  costs. 

(B)  Definition  of  service  departments. 

(ii)  Various  service  cost  categories. 

(A)  Capitalizable  service  costs. 

(B)  Deductible  service  costs. 

(Q  Mixed  service  costs. 

(iii)  Examples  of  capitalizable  service  costs. 

(iv)  Examples  of  deductible  service  costs. 

(f)  Cost  allocation  methods. 

(1)  Introduction. 

(2)  Specific  identification  method. 

(3)  Burden  rate  and  standard  cost  methods. 

(i)  Burden  rate  method. 

(A)  In  general. 

(B)  Development  of  burden  rates. 

(C)  Operation  of  the  burden  rate  method. 

(ii)  Standard  cost  method. 

(A)  In  general. 

(B)  Treatment  of  variances. 

(4)  Reasonable  allocation  methods. 

(g)  Allocating  categories  of  costs. 

(1)  Direct  materials. 

(2)  Direct  labor. 

(3)  Indirect  costs. 

(4)  Service  costs. 

(i)  In  general. 

(ii)  De  minimis  rule. 

(iii)  Methods  for  allocating  mixed  service 
costs. 

(A)  Direct  reallocation  method. 

(B)  Step-allocation  method. 

(C)  Examples. 

(iv)  Illustrations  of  mixed  service  cost 
allocations  using  reasonable  factors  or 
relationships. 

(A)  Security  services. 

(B)  Legal  services. 

(C)  Centralized  payroll  services. 

(D)  Centralized  data  processing  services. 

(E)  Engineering  and  design  services. 

(F)  Safety  engineering  services. 

(v)  Accounting  meth^  change. 

(h)  Simplified  service  cost  method. 

(1)  Introduction. 

(2)  Eligible  property. 

(i)  In  general. 

(A)  Inventory  property. 

(B)  Non-inventory  property  held  for  sale. 

(C)  Certain  self-constructed  assets. 

(D)  Self-constructed  assets  produced  on  a 
repetitive  basis 

(ii)  Election  to  exclude  self-constructed 
assets. 

(3)  General  allocation  formula. 

(4)  Labor-based  allocation  ratio. 

(5)  Production  cost  allocation  ratio. 

(6)  (Definition  of  total  mixed  service  costs. 

(7)  Costs  allocable  to  more  than  one 
business. 

(8)  De  minimis  rule. 

(9)  Separate  election. 

(i)  (Reserved) 

(j)  Special  rules. 

(1)  Costs  provided  by  a  related  person. 

(1)  In  general. 

(ii)  Exceptions. 

(2)  Optional  capitalization  of  period  costs. 
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(i)  In  general. 

(ii)  Period  coeta  eligible  for  capitalization. 

(3)  Trade  or  buainess  application. 

(4)  Tranafen  with  a  principal  purpose  of 
tax  avoidance.  IRMerved) 

§1.263A-2  Ruht  Beating  to  Pmperty 
Produced  by  the  Taxpayer 

(a)  In  general. 

(1)  Produce. 

(i)  In  general. 

(ii)  Ownership. 

(A)  General  rule. 

(B)  Property  produced  for  the  taxpayw 
under  a  contract. 

(1)  In  general. 

(r)  Definition  of  contract.  (Reserved) 

(C)  Home  construction  contracts. 

(2)  Tangible  personal  property. 

(i)  General  rule. 

(ii)  Intellectual  or  creative  property. 

(A)  Intellectual  or  creative  property  that  is 
tangible  personal  property. 

(1)  Books. 

(2)  Sound  recordings. 

(B)  Intellectual  or  creative  property  that  is 
not  tangible  personal  property. 

(1)  Evidences  of  value. 

(2)  Property  provided  incident  to  services. 

(3)  Costs  required  to  be  capitalized  by 
producers. 

(i)  In  general. 

(ii)  Pi^production  costs. 

(iii)  Post-production  costs. 

(4)  Practical  capacity  concept 

(5)  Taxpayers  required  to  capitalize  costs 
under  this  section. 

(b)  Simplified  production  method. 

(1)  Introduction. 

(2)  Eligible  property. 

(i)  In  general. 

(A)  InventOTy  property. 

(B)  Non-inventory  property  held  for  sale. 

(C)  Certain  self-constructed  assets. 

(D)  Self-constructed  assets  produced  on  a 
repetitive  basis. 

(ii)  Election  to  exclude  self-constructed 
assets. 

(3)  Simplified  production  method  without 
historic  absc^ion  ratio  election. 

(i)  General  alloc^ion  formula. 

(ii)  Definitions. 

(A)  Absorption  ratio. 

(1)  Additional  section  263 A  costs  incurred 
during  the  taxable  year. 

(2)  Section  471  costs  incurred  during  the 
taxable  year. 

(B)  Section  471  costs  remaining  on  hand  at 
year  end. 

(iii)  UFO  taxpayers  electing  the  simplified 
production  method. 

(A)  In  general. 

(B)  Uro  increment 

(C)  UFO  decrement. 

(iv)  De  minhnn  rule  for  producers  with 
total  indirect  costs  of  $200,000  or  less. 

(A)  In  general. 

(B)  Related  party  and  aggregation  rules. 

(v)  Examples. 

(4)  Simplified  production  method  with 
historic  abscHption  ratio  election. 

(i)  In  general. 

(ii)  O^rating  rules  and  definitions. 

(A)  Historic  rinorption  ratio. 

(B)  Test  period. 

(1)  In  general. 


'  (2)  Updated  test  period. 

(C)  C^lifying  p^od. 

(1)  In  general. 

(2)  Extension  of  qualifying  period. 

(iii)  Method  of  accounting. 

(A)  Adoption  and  use. 

(B)  Revocation  of  election. 

(iv)  Reporting  and  recordkeeping 
requirements. 

(A)  Reporting. 

(B)  Rerardkeeping. 

(v)  Transition  rules. 

(vi)  Example. 

(c)  Additional  simplified  methods  for 

producers. 

(d)  Gross  reference. 

§  t.263A-3  Rules  /Mating  to  /hvperty 
Acquired  for  Resale 

(a)  Capitalization  rules  for  property  acquired 

for  resale. 

(1)  In  general. 

(2)  Resellers  with  production  activities. 

(i)  In  general. 

(ii)  Exception  for  small  resellers. 

(iii)  De  minimis  production  activities. 

(A)  In  general. 

(B)  Example. 

(3)  Resellers  with  property  produced  under 
a  contract. 

(4)  Use  of  the  simplified  resale  method. 

(i)  In  general. 

(ii)  Resellers  with  de  minimis  production 
activities. 

(iii)  Resellers  with  property  produced 
under  a  contract. 

(iv)  Application  of  simplified  resale 
method. 

(b)  Gross  receipts  exception  for  small 

resellers. 

(1)  In  general. 

(1)  Test  period  for  new  taxpayers. 

(ii)  Treatment  of  short  taxable  year. 

(2)  Definition  of  gross  receipts. 

(i)  In  general. 

(ii)  Amounts  excluded. 

(3)  Aggregation  of  gross  receipts. 

(i)  In  general. 

(ii)  Single  employer  defined. 

(iii)  Gross  receipts  of  a  single  employer. 

(iv)  Examples. 

(c)  Purchasing,  handling,  and  storage  costs. 

(1)  In  general. 

(2)  Costs  attributable  to  purchasing, 
handling,  and  storage. 

(3)  Purchasing  costs. 

(i)  In  general. 

(ii)  Determination  of  whether  personnel  are 
engaged  in  purchasing  activities. 

(A)  rule  for  allocating  labor  costs. 

(B)  Example. 

(4)  Handling  costs. 

(i)  In  general. 

(ii)  Processing  costs. 

(iii)  Assembling  costs. 

(iv)  Repack^ing  costs. 

(v)  Transportation  costs. 

(vi)  Costs  not  considered  handling  costs. 

(A)  Distribution  costs.  (Reserved) 

(B)  Delivery  of  custom-ordered  items. 
[Reserved] 

(C)  Repackaging  after  sale  ocoirs. 
(Reserved) 

(5)  Storage  costs. 

(i)  In  general. 

(ii)  Definitions. 


(A)  On-site  storage  fecility. 

(B)  Retail  sales  facility. 

(C)  An  integral  part  of  a  retail  sales  fecility. 

(D)  On-site  sales. 

(E)  Retail  custixnaer. 

(1)  In  general. 

(2)  Certain  non-retail  customers  treated  as 
retail  customers. 

(F)  Off-site  storage  facility. 

(G)  Dual-function  storage  facility. 

(iii)  Treatment  of  storage  costs  incurred  at 
a  dual-function  storage  fecility. 

(A)  In  general. 

(B)  Dual-function  storage  facility  allocation 
ratio. 

(1)  In  general. 

(2)  Illustration  of  ratio  allocation. 

(2)  Appropriate  adjustments  for  other  uses 
of  a  dual-function  storage  facility. 

(Q  De  minimis  90-10  rule  for  dual¬ 
function  storage  facilities. 

(iv)  Costs  not  attributable  to  an  off-site 
storage  facility. 

(v)  Examples. 

(d)  Simplified  resale  methcKl. 

(1)  Introduction. 

(2)  Eligible  property. 

(3)  Simplified  resale  method  without 
historic  absorption  ratio  election. 

(i)  General  allocation  formula. 

(A)  In  general. 

(B)  Effect  of  allocation. 

(C)  Definitions. 

(1)  Combined  absorption  ratio. 

(2)  Section  471  costs  remaining  on  hand  at 
year  end. 

(D)  Storage  and  handling  costs  absorption 
ratio. 

(E)  Purchasing  costs  absorption  ratio. 

(F)  Allocable  mixed  service  costs. 

(ii)  LIFO  taxpayers  electing  simplified 
resale  method. 

(A)  In  general. 

(B)  LIFO  increment. 

(C)  LIFO  decrement. 

(iii)  Permissible  variations  of  the  simplified 
resale  method. 

(iv)  Examples. 

(4)  Simplified  resale  method  with  historic 
absoi^ion  ratio  election. 

(i)  In  general. 

(ii)  Operating  rules  and  definitions. 

(A)  Historic  absorption  ratio. 

(B)  Test  period. 

(1)  In  general. 

(2)  Updated  test  period. 

(C)  (^lifying  period. 

[1)  In  general. 

(2)  Extension  of  qualifying  period. 

(iii)  Method  of  accounting. 

(A)  Adoption  and  use. 

(B)  Revocation  of  election. 

(iv)  Reporting  and  recordkeeping 
requirements. 

(A)  Reporting. 

(B)  Recordkeeping. 

(v)  Transition  rules. 

(vi)  Example. 

(5)  Additional  simplified  methods  for 
resellers. 

(e)  Cross  reference. 

Par.  5.  Section  1.263A-1  is  added  to 
read  as  follows: 
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1 1.263A-1  Uniform  capitailzation  of  coats. 

(a)  Introduction — (1)  In  general.  The 
regulations  under  §§  1.263A-1  through 
1.263A-6  provide  guidance  to  taxpayers 
that  are  required  to  capitalize  certain 
costs  imder  section  263A.  These 
regulations  generally  apply  to  all  costs 
required  to  ^  capitali:^  under  section 
263A  except  for  interest  that  must  be 
capitalized  under  section  263A(f)  and 
the  regulations  thereunder.  Statutory  or 
regulatory  exceptions  may  provide  that 
section  263A  does  not  apply  to  certain 
activities  or  costs;  however,  those 
activities  or  costs  may  nevertheless  be 
subject  to  capitalization  requirements 
under  other  provisions  of  the  Internal 
Revenue  Code  and  reflations. 

(2)  Effective  dates,  (i)  In  general,  this 
section  and  §§  1.263A-2  and  1.263A-3 
apply  to  costs  incurred  in  taxable  years 
banning  after  December  31, 1993.  In 
the  case  of  property  that  is  inventory  in 
the  hands  of  the  taxpayer,  however, 
these  sections  are  effective  for  taxable 
years  beginning  after  December  31, 

1993.  Changes  in  methods  of  accounting 
necessary  as  a  result  of  the  rules  in  this 
section  and  §§  1.263A-2  and  1.263A-3 
must  be  made  under  terms  and 
conditions  prescribed  by  the 
Commissioner.  Under  these  terms  and 
conditions,  the  principles  of  §  1.263A- 
lT(e)  generally  must  ^  applied  in 
revaluing  inventory  property. 

(ii)  For  ta3cable  years  beginning  before 
January  1, 1994,  taxpayers  must  take 
reasonable  positions  on  their  federal 
income  tax  returns  when  applying 
section  263A.  For  purposes  of  this 
paragraph  (a)(2)(iii),  a  reasonable 
position  is  a  position  consistent  with 
the  temporary  regulations,  revenue 
rulings,  revenue  procedures,  notices, 
and  announcements  concerning  section 
263A  applicable  in  taxable  years 
beginning  before  January  1, 1994.  See 
§  601.601(d)(2)(ii)(b)  of  this  chapter. 

(3)  General  scope^i)  Property  to 
which  section  263A  applies.  Taxpayers 
subject  to  section  263A  must  capitalize 
all  direct  costs  and  certain  indirect  costs 
properly  allocable  to— 

(A)  Real  property  and  tangible 
personal  property  produced  by  the 
taxpayer;  and 

(B)  Real  property  and  personal 
property  described  in  section  1221(1), 
which  is  acquired  by  the  taxpayer  for 
resale. 

(ii)  Property  produced.  Taxpayers  that 
pr^uce  real  property  and  tangible 
personal  property  (producers)  must 
capitalize  all  the  direct  costs  of 
producing  the  property  and  the 
property’s  properly  allocable  share  of 
indirect  costs  (described  in  paragraphs 
(e)(2)(i)  and  (3)  of  this  section), 
rega^less  of  whether  the  property  is 


sold  or  used  in  the  taxpayer's  trade  or 
business.  See  %  1.263A-2  for  rules 
relating  to  producers. 

(iii)  Ihoperty  acquired  for  resale. 
Retailers,  wholesalers,  and  other 
taxpayers  that  acquire  property 
described  in  section  1221(1)  for  resale 
(resellers)  must  capitalize  the  direct 
costs  of  acquiring  the  property  and  the 
property’s  properly  allocable  share  of 
indirect  costs  (described  in  paragraphs 
(e)(2)(ii)  and  (3)  of  this  section).  See 

§  1.263A-3  for  rules  relating  to  resellers. 
See  also  section  263A(b)(2)(B).  which 
excepts  horn  section  263A  personal 
property  acquired  for  resale  by  a  small 
reseller. 

(iv)  Inventories  valued  at  market. 
Section  263A  does  not  apply  to 
inventories  valued  at  market  under 
either  the  market  method  or  the  lower 
of  cost  or  market  method  if  the  market 
valuation  used  by  the  taxpayer  generally 
equals  the  property’s  fair  market  value. 
For  purposes  of  this  paragraph  (a)(3)(iv), 
the  term  fair  market  value  means  the 
price  at  which  the  taxpayer  sells  its 
inventory  to  its  customers  (e.g.,  as  in  the 
market  value  definition  provided  in 

§  1.471-4(b))  less,  if  applicable,  the 
direct  cost  of  disposing  of  the  inventory. 
However,  section  263A  does  apply  in 
determining  the  market  value  of  any 
inventory  for  which  market  is 
determined  with  reference  to 
replacement  cost  or  reproduction  cost. 
See  §§  1.471-4  and  1.471-5. 

(v)  Property  produced  in  a  farming 
business.  Section  263A  generally 
requires  taxpayers  engaged  in  a  fanning 
business  to  capitalize  certain  costs.  See 
section  263A(d)  and  §  1.263A-lT(c)  for 
rules  relating  to  taxpayers  engaged  in  a 
farming  business. 

(vi)  Creative  property.  Section  263A 
generally  requires  taxpayers  engaged  in 
the  production  and  resale  of  creative 
property  to  capitalize  certain  costs. 

(vii)  Property  produced  or  property 
acquired  for  resale  by  foreign  persons. 
Section  263A  generally  applies  to 
foreign  persons. 

(b)  Exceptions — (1)  Small  resellers. 
See  section  263A(b)(2)(B)  for  the 
$10,000,000  gross  receipts  exception  for 
small  resellers  of  personal  property.  See 
§  1.263A-3(b)  for  rules  relating  to  this 
exception.  See  also  the  exception  for 
small  resellers  with  de  minimis 
production  activities  in  §  1.263A- 
3(a)(2)(ii)  and  the  exception  for  small 
resellers  that  have  property  produced 
under  contract  in  §  1.263A-3(a)(3). 

(2)  Long-term  contracts.  Except  for 
certain  home  construction  contracts 
described  in  section  460(e)(1),  section 
263A  does  not  apply  to  any  property 
produced  by  the  taxpayer  pursuant  to  a 
long-term  contract  as  defined  in  section 


460(f),  regardless  of  whether  the 
taxpayer  uses  an  inventory  method  to 
account  for  such  production. 

(3)  Costs  incurred  in  certain  farming 
businesses.  See  section  263A(d)  for  an 
exception  for  costs  paid  or  incurred  in 
certain  fanning  businesses.  See 

$  1.263A-lT(c)  for  specific  rules  relatins 
to  taxpayers  engaged  in  a  farming 
business. 

(4)  Costs  incurred  in  raising, 
harvesting,  or  growing  timber.  See 
section  263A(c)(5)  for  an  exception  for 
costs  paid  or  incurred  in  raising, 
harvesting,  or  growing  timber  and 
certain  ornamental  trees.  See  §  1.263A- 
lT(c),  however,  for  rules  relating  to 
taxpayers  that  produce  certain  trees  to 
which  section  263A  applies. 

(5)  Qualified  creative  expenses.  See 
section  263A(h)  for  an  exception  for 
qualified  creative  expenses  paid  or 
incurred  by  certain  fiee-lance  authors, 
photographers,  and  artists. 

(6)  Certain  not-for-profit  activities. 

See  section  263A(c)(l)  for  an  exception 
for  property  produced  by  a  taxpayer  for 
use  by  the  taxpayer  other  than  in  a  trade 
or  business  or  an  activity  conducted  for 
profit.  This  exception  does  not  apply, 
however,  to  property  produced  by  an 
exempt  organization  in  connection  with 
its  unrelated  trade  or  business  activities. 

(7)  Intangible  drilling  and 
development  costs.  See  section 
263A(c)(3)  for  an  exception  for  , 
intangible  drilling  and  development 
costs.  Additionally,  section  263A  does 
not  apply  to  any  amount  allowable  as  a 
deduction  under  section  59(e)  with 
respect  to  qualified  expenditures  under 
sections  263(c),  616(a),  or  617(a). 

(8)  Natural  gas  acquired  for  resale. 
Under  this  paragraph  (b)(8),  section 
263A  does  not  apply  to  any  costs 
incurred  by  a  taxpayer  relating  to 
natural  gas  acquired  for  resale  to  the 
extent  such  costs  would  otherwise  be 
allocable  to  cushion  gas. 

(i)  Cushion  gas.  Cushion  gas  is  the 
portion  of  gas  stored  in  an  underground 
storage  facility  or  reservoir  that  is 
required  to  maintain  the  level  of 
pressure  necessary  for  operation  of  the 
facility.  However,  section  263A  applies 
to  costs  incurred  by  a  taxpayer  relating 
to  natural  gas  acquired  for  resale  to  the 
extent  such  costs  are  properly  allocable 
to  emergency  gas. 

(ii)  Emergency  gas.  Emergency  gas  is 
natural  gas  stored  in  an  underground 
storage  facility  or  reservoir  for  use 
during  periods  of  unusually  heavy 
customer  demand. 

(9)  Research  and  experimental 
expenditures.  See  section  263A(c)(2)  for 
an  exception  for  any  research  and 
experimental  expenditure  allowable  as  a 
deduction  under  section  174  or  the 
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regulations  thereunder.  Additionally, 
section  263A  does  not  apply  to  any 
amount  allowable  as  a  deduction  under 
section  59(e)  with  respect  to  qualified 
expenditures  under  section  174. 

(10)  Certain  property  that  is 
substantialiy  constructed.  Section  263A 
does  not  apply  to  any  property 
produced  by  a  taxpayer  for  use  in  its 
trade  or  business  if  substantial 
construction  occurred  before  March  1. 
1986.  See  §  1.263A-lT(a)(6)(v)  for  a 
definition  of  substantial  construction. 

(11)  Certain  property  provided 
incident  to  services — (i)  In  general. 

Under  this  paragraph  (b)(ll).  section 
263A  does  not  apply  to  property  that  is 
provided  to  a  client  (or  customer) 
incident  to  the  provision  of  services  by 
the  taxpayer  if  the  property  provided  to 
the  client  is — 

(A)  De  minimis  in  amoimt;  and 

(B)  Not  inventory  in  the  hands  of  the 
service  provider. 

(ii)  Definition  of  services.  For 
purposes  of  this  paragraph  (b)(ll). 
services  is  defin^  with  reference  to  its 
ordinary  and  accepted  meaning  under 
federal  income  tax  principles.  In 
determining  whether  a  taxpayer  is  a 
bona-fide  service  provider  imder  this 
paragraph  (b)(ll).  the  nature  of  the 
taxpayer’s  trade  or  business  and  the 
facts  and  circumstances  surrounding  the 
taxpayer’s  trade  or  business  activities 
must  be  considered.  Examples  of 
taxpayers  qualifying  as  service 
providers  under  this  paragraph  include 
taxpayers  performing  services  in  the 
fields  of  health,  law,  engineering, 
architecture,  accounting,  actuarial 
science,  performing  arts,  or  consulting. 

(iii)  De  minimis  property  provided 
incident  to  services.  In  determining 
whether  property  provided  to  a  client  by 
a  service  provider  is  de  minimis  in 
amount,  all  facts  and  circumstances, 
such  as  the  nature  of  the  taxpayer’s 
trade  or  business  and  the  volume  of  its 
service  activities  in  the  trade  or 
business,  must  be  considered.  A 
significant  factor  in  making  this 
determination  is  the  relationship 
between  the  acquisition  or  direct 
materials  costs  of  the  property  that  is 
provided  to  clients  and  the  price  that 
the  taxpayer  charges  its  clients  for  its 
services  and  the  property.  For  purposes 
of  this  paragraph  (b)(ll).  if  the 
acquisition  or  direct  materials  cost  of 
the  property  provided  to  a  client 
incidant  to  the  services  is  less  than  or 
equal  to  five  percent  of  the  price 
charged  to  the  client  for  the  services  and 
property,  the  property  is  de  minimis.  If 
the  acquisition  or  dii^  materials  cost 
of  the  property  exceeds  five  percent  of 
the  price  chaiged  fm  the  services  and 
property,  the  property  may  be  de 


minimis  if  additional  fects  and 
drcumstances  so  indicate. 

(12)  Z>e  minimis  rule  for  certain 
producers  with  total  indirect  costs  of 
$200,000  or  less.  See  §  1.263A- 
2(b)(3)(iv)  for  a  de  minimis  rule  that 
treats  producers  with  total  indirect  costs 
of  $200,000  or  less  as  having  no 
additional  section  263A  costs  (as 
defined  in  paragraph  (d)(3)  of  this 
section)  for  purposes  of  the  simplified 
production  method. 

(13)  Exception  for  the  origination  of 
loans.  For  purposes  of  section 
263A(b)(2)(A),  the  origination  of  loans  is 
not  considered  the  acquisition  of 
intangible  property  for  resale.  (But 
section  263A(b)(2)(A)  does  include  the 
acquisition  by  a  taxpayer  of  pre-existing 
loans  from  other  persons  for  resale.) 

(c)  General  operation  of  section 
263A — (1)  Allocations.  Under  section 
263A,  taxpayers  must  capitalize  their 
direct  costs  and  a  properly  allocable 
share  of  their  indirect  costs  to  property 
produced  or  property  acquired  for 
resale.  In  order  to  determine  these 
capitalizable  costs,  taxpayers  must 
allocate  or  apportion  costs  to  various 
activities,  including  production  or 
resale  activities.  After  section  263A 
costs  are  allocated  to  the  appropriate 
production  or  resale  activities,  these 
costs  are  generally  allocated  to  the  items 
of  property  produced  or  property 
acquired  for  resale  during  the  taxable 
year  and  capitalized  to  the  items  that 
remain  on  hand  at  the  end  of  the  taxable 
year.  See  however,  the  simplified 
production  method  and  the  simplified 
resale  method  in  §§  1.263A-2(b)  and 
1.263A-3(d). 

(2)  Otherwise  deductible,  (i)  Any  cost 
which  (but  for  section  263A  and  the 
regulations  thereunder)  may  not  be 
taken  into  account  in  computing  taxable 
income  for  any  taxable  year  is  not 
treated  as  a  cost  properly  allocable  to 
property  produced  or  acquired  for  resale 
under  section  263A  and  the  regulations 
thereunder.  'Thus,  for  example,  if  a 
business  meal  deduction  is  limited  by 
section  274(n)  to  80  percent  of  the  cost 
of  the  meal,  the  amount  properly 
allocable  to  property  produced  or 
acquired  for  resale  under  section  263A 
is  also  limited  to  80  percent  of  the  cost 
of  the  meal, 

(ii)  The  amount  of  any  cost  required 
to  be  capitalized  under  section  263A 
may  not  be  included  in  inventory  or 
charged  to  capital  accounts  or  b^is  any 
earlier  than  the  taxable  year  during 
which  the  amount  is  incurred  within 
the  meaning  of  §  1.446-l(c)(l)(ii). 

(3)  Capitmize.  Capitalize  means,  in 
the  case  of  property  that  is  inventory  in 
the  hands  a  taxpayer,  to  include  in 
inventory  costs  and,  in  the  case  of  other 


property,  to  charge  to  a  capital  account 
or  basis. 

(4)  Recovery  of  capitalized  costs. 

Costs  that  are  capitalized  under  section 
263A  are  recovered  through 
depreciation,  amortization,  cost  of  goods 
sold,  or  by  an  adjustment  to  basis  at  the 
time  the  property  is  used,  sold,  placed 
in  service,  or  otherwise  disposed  of  by 
the  taxpayer.  Cost  recovery  is 
determined  by  the  applicable  Internal 
Revenue  Code  and  regulation  provisions 
relating  to  the  use.  sale,  or  disposition 
of  property. 

(d)  Definitions — (1)  Self-constructed 
assets.  ^If-constructed  assets  are  assets 
produced  by  a  taxpayer  for  use  by  the 
taxpayer  in  its  trade  or  business.  Self- 
constructed  assets  are  subject  to  section 
263A. 

(2)  Section  471  costs — (i)  In  general. 
Except  as  otherwise  provided  in 
[>aragraphs  (d)(2)(ii)  and  (iii)  of  this 
section,  for  purposes  of  the  regulations 
under  section  263A,  a  taxpayer’s  section 
471  costs  are  the  costs,  other  than 
interest,  capitalized  under  its  method  of 
accounting  immediately  prior  to  the 
effective  date  of  section  263A.  Thus, 
although  section  471  applies  only  to 
inventories,  section  471  costs  include 
any  non -inventory  costs,  other  than 
interest,  capitalize  or  included  in 
acquisition  or  production  costs  under 
the  taxpayer’s  method  of  accounting 
immediately  prior  to  the  effective  dale 
of  section  263A. 

(ii)  New  taxpayers.  In  the  case  of  a 
new  taxpayer,  section  471  costs  are 
those  acquisition  or  production  costs, 
other  than  interest,  that  would  have 
been  required  to  be  capitalized  by  the 
taxpayer  if  the  taxpayer  had  been  in 
existence  immediately  prior  to  the 
effective  date  of  section  263A. 

(iii)  Method  changes.  If  a  taxpayer 
included  a  cost  described  in  §  1.471- 
ll(c)(2)(iii)  in  its  inventoriable  costs 
immediately  prior  to  the  effective  date 
of  section  263A,  that  cost  is  included  in 
the  taxpayer’s  section  471  costs  under 
paragraph  (d}(2Ki)  of  this  section. 

Except  as  provided  in  the  following 
sentence,  a  change  in  the  financial 
reporting  practices  of  a  taxpayer  for 
costs  described  in  §  1.471-ll(c)(2)(iii) 
subsequent  to  the  effective  date  of 
section  263A  does  not  affect  the 
classification  of  these  costs  as  section 
471  costs.  A  taxpayer  may  change  its 
established  methods  of  accounting  used 
in  determining  section  471  costs  only 
with  the  consent  of  the  Commissioner  as 
required  under  section  446(e)  and  the 
regulations  thereunder. 

(3)  Additional  section  263A  costs. 
Additional  section  263A  costs  are 
defined  as  the  costs,  other  than  interest, 
that  were  not  capitalized  under  the 
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taxpayer’s  method  of  accounting 
immediately  prior  to  the  effective  date 
of  section  263A  (adjusted  as  appropriate 
for  any  changes  in  methods  of 
accounting  for  section  471  costs  under 
paragraph  (d)(2)(iii)  of  this  section),  but 
that  are  required  to  be  capitalized  under 
section  263A.  For  new  taxpayers, 
additional  section  263A  costs  are 
defined  asihe  costs,  other  than  interest, 
that  the  taxpayer  must  capitalize  under 
section  263A.  but  which  the  taxpayer 
would  not  have  been  required  to 
capitalize  if  the  taxpayer  had  been  in 
existence  prior  to  the  effective  date  of 
section  263A. 

(4)  Section  263A  costs.  Section  263A 
costs  are  defined  as  the  costs  that  a 
taxpayer  must  capitalize  imder  section 
263A.  Thus,  section  263A  costs  are  the 
sum  of  a  taxpayer’s  section  471  costs,  its 
additional  section  263A  costs,  and 
interest  capitalizable  under  section 
263A(f). 

(e)  Types  of  costs  subject  to 
capitalization — (1)  In  general. 

Taxpayers  subject  to  section  263A  must 
capitalize  all  direct  costs  and  certain 
indirect  costs  properly  allocable  to 
property  produced  or  property  acqmred 
for  resale.  This  paragraph  (e)  describes 
the  types  of  costs  subject  to  section 
263A. 

(2)  Direct  costs — (i)  Producers. 
Producers  must  capitalize  direct 
material  costs  and  direct  labor  costs. 

(A)  Direct  material  costs  include  the 
costs  of  those  materials  that  become  an 
integral  part  of  specific  property 
produced  and  those  materials  that  are 
consumed  in  the  ordinary  course  of 
production  and  that  can  be  identified  or 
associated  with  particular  units  or 
groups  of  units  of  property  produced. 

(B)  Direct  labor  costs  include  the  costs 
of  labor  that  can  be  identified  or 
associated  with  particular  units  or 
groups  of  units  of  specific  property 
produced.  For  this  purpose,  labor 
encompMsses  full-time  and  part-time 
employees,  as  well  £ks  contract 
employees  and  independent  contractors. 
Direct  labor  costs  include  all  elements 
of  compensation  other  than  employee 
benefit  costs  described  in  paragraph 
(e)(3)(ii)(D)  of  this  section.  Elements  of 
direct  labor  costs  include  basic 
compensation,  overtime  pay,  vacation 
pay.  holiday  pay,  sick  leave  pay  (other 
than  payments  pursuant  to  a  wage 
continuation  plan  under  section  105(d) 
as  it  existed  prior  to  its  repeal  in  1983), 
shift  difierential,  payroll  taxes,  and 
payments  to  a  supplemental 
unemployment  benefit  plan. 

(ii)  Resellers.  Resellers  must  capitalize 
the  acquisition  costs  of  property 
acquired  for  resale.  In  the  case  of 


inventory,  the  acquisition  cost  is  the 
cost  described  in  §  1.471-3(b). 

(3)  Indirect  costs — (i)  In  general. 
Indirect  costs  are  de^ed  as  all  costs 
other  than  direct  material  costs  and 
direct  labor  costs  (in  the  case  of 
property  produced)  or  acquisition  costs 
(in  the  case  of  property  acquired  for 
resale).  Taxpayers  subject  to  section 
263A  must  capitalize  all  indirect  costs 
properly  allocable  to  property  produced 
or  property  acquired  for  resale.  Indirect 
costs  are  properly  allocable  to  property 
produced  or  property  acquired  for  resale 
when  the  costs  directly  benefit  or  are 
incurred  by  reason  of  the  performance 
of  production  or  resale  activities. 

Indirect  costs  may  be  allocable  to  both 
production  and  resale  activities,  as  well 
as  to  other  activities  that  are  not  subject 
to  section  263A.  Taxpayers  subject  to 
section  263A  must  make  a  reasonable 
allocation  of  indirect  costs  between 
production,  resale,  and  other  activities. 

(ii)  Examples  of  indirect  costs 
required  to  be  capitalized.  The 
following  are  examples  of  indirect  costs 
that  must  be  capitalized  to  the  extent 
they  are  properly  allocable  to  property 
produced  or  property  acquired  for 
resale: 

(A)  Indirect  labor  costs.  Indirect  labor 
costs  include  all  labor  costs  (including 
the  elements  of  labor  costs  set  forth  in 
paragraph  (e)(2)(i)  of  this  section)  that 
cannot  be  directly  identified  or 
associated  with  particular  units  or 
groups  of  units  of  specific  property 
produced  or  property  acquired  for  resale 
(e.g.,  factory  labor  that  is  not  direct 
labor).  As  in  the  case  of  direct  labor, 
indirect  labor  encompasses  full-time 
and  part-time  employees,  as  well  as 
contract  employees  and  independent 
contractors. 

(B)  Officers'  compensation.  Officers’ 
compensation  includes  compensation 
paid  to  officers  of  the  taxpayer. 

(C)  Pension  and  other  related  costs. 
Pension  and  other  related  costs  include 
contributions  paid  to  or  made  under  any 
stock  bonus,  pension,  profit-sharing  or 
annuity  plan,  or  other  plan  deferring  the 
receipt  of  compensation,  whether  or  not 
the  plan  qualifies  under  section  401(a). 
Contributions  to  employee  plans 
representing  past  services  must  be 
capitalized  in  the  same  manner  (and  in 
the  same  proportion  to  property . 
currently  being  acquired  or  produced) 
as  amounts  contributed  for  current 
service. 

(D)  Employee  benefit  expenses. 
Employee  benefit  expenses  include  all 
other  employee  benefit  ex]}enses  (not 
described  in  paragraph  (e)(3)(ii)(C)  of 
this  section)  to  the  extent  such  expenses 
are  otherwise  allowable  as  deductions 
under  chapter  1  of  the  Internal  Revenue 


Code.  These  other  employee  benefit 
expenses  include:  worker’s 
compensation:  amounts  otherwise 
deductible  or  allowable  in  reducing 
earnings  and  profits  under  section 
404A;  payments  pursuant  to  a  wage 
continuaticHi  plan  under  section  105(d) 
as  it  existed  prior  to  its  repeal  in  1983; 
amounts  includible  in  the  gross  income 
of  employees  under  a  method  or 
arrangement  of  employer  contributions 
or  compensation  that  has  the  effect  of  a 
stock  bonus,  pension,  profit-sharing  or 
annuity  plan,  or  other  plan  deferring 
receipt  of  compensation  or  providing 
deferred  benefits;  premiums  on  life  and 
health  insurance;  and  miscellaneous 
benefits  provided  for  employees  such  as 
safety,  medical  treatment,  recreational 
and  eating  facilities,  membership  dues, 
etc.  Employee  benefit  expenses  do  not. 
however,  include  direct  labor  costs 
described  in  paragraph  (e)(2)(i)  of  this 
section. 

(E)  Indirect  material  costs.  Indirect 
material  costs  include  the  cost  of 
materials  that  are  not  an  integral  part  of 
specific  property  produced  and  the  cost 
of  materials  that  are  consumed  in  the 
ordinary  course  of  performing 
production  or  resale  activities  that 
cannot  be  identified  or  associated  with 
particular  units  or  groups  of  units  of 
property.  Thus,  for  example,  a  cost 
described  in  §  1.162-3,  relating  to  the 
cost  of  a  material  or  supply,  is  an 
indirect  material  cost. 

(F)  Purchasing  costs.  Purchasing  costs 
include  costs  attributable  to  purchasing 
activities.  See  §  1.263A-3(c)(3)  for  a 
further  discussion  of  purchasing  costs. 

(G)  Handling  costs.  Handling  costs 
include  costs  attributable  to  processing, 
assembling,  repackaging  and 
transporting  goods,  and  other  similar 
activities.  See  §  1.263A-3(c)(4)  for  a 
further  discussion  of  handling  costs. 

(H)  Storage  costs.  Storage  costs 
include  the  costs  of  carrying,  storing,  or 
warehousing  property.  See  §  1.263A- 
3(c)(5)  for  a  further  discussion  of  storage 
costs. 

(I)  Cost  recovery.  Cost  recovery 
includes  depreciation,  amortization,  and 
cost  recovery  allowances  on  equipment 
and  facilities  (including  depreciation  or 
amortization  of  self-constructed  assets 
or  other  previously  produced  or 
acquired  property  to  which  section 
263A  or  section  263  applies). 

(J)  Depletion.  Depletion  includes 
allowances  for  depletion,  whether  or  not 
in  excess  of  cost.  Depletion  is,  however, 
only  properly  allocable  to  property  that 
has  been  sold  (i.e.,  for  purposes  of 
determining  gain  or  loss  on  the  sale  of 
the  property). 
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(K)  Bent.  Rent  includes  the  cost  of 
renting  or  leasing  equipment,  facilities, 
or  land. 

(L)  Taxes.  Taxes  include  those  taxes 
(other  than  taxes  described  in  paragraph 
(e)(3)(iii)(F)  of  this  section)  that  are 
otherwise  allowable  as  a  deduction  to 
the  extent  such  taxes  are  attributable  to 
labor,  materials,  supplies,  equipment, 
land,  or  facilities  used  in  production  or 
resale  activities. 

(M)  Insvmnce.  Insurance  includes  the 
cost  of  insurance  on  plant  or  facility, 
machinery,  equipment,  materials, 
property  product,  or  property  acquired 
for  resale. 

(N)  Utilities.  Utilities  include  the  cost 
of  electricity,  gas.  and  water. 

(O)  Repairs  and  maintenance.  Repairs 
and  maintenance  include  the  cost  of 
repairing  and  maintaining  equipment  or 
facilities. 

(P)  Engineering  and  design  costs. 
Engineering  and  design  costs  include 
pre-production  costs,  such  as  costs 
attributable  to  research,  experimental, 
engineering,  and  design  activities  (to  the 
extent  that  such  amounts  are  not 
research  and  experimental  expenditures 
as  described  in  section  174  and  the 
regulations  thereunder). 

(Q)  Spoilage.  Spoilage  includes  the 
costs  of  rework  labor,  scrap,  and 
spoilage. 

(R)  fools  and  equipment.  Tools  and 
equipment  include  the  costs  of  tools  and 
equipment  which  are  not  otherwise 
capitalized. 

iS)  Quality  control.  Quality  control 
includes  the  costs  of  quality  control  and 
insp^ion. 

(T)  Bidding  costs.  Bidding  costs  are 
costs  incurr^  in  the  solicitation  of 
contracts  (including  contracts  p)ertaining 
to  prop)erty  acquired  for  resale) 
ultimately  awarded  to  the  taxpayer.  The 
taxpayer  must  defer  all  bidding  costs 
p>aid  or  incurred  in  the  solicitation  of  a 
particular  contract  until  the  contract  is 
awarded.  If  the  contract  is  awarded  to 
the  taxpayer,  the  bidding  costs  become 
part  of  the  indirect  costs  allocated  to  the 
subject  matter  of  the  contract.  If  the 
contract  is  not  awarded  to  the  taxpayer, 
bidding  costs  are  deductible  in  the 
taxable  year  that  the  contract  is  awarded 
to  another  party,  or  in  the  taxable  year 
that  the  taxpayer  is  notified  in  writing 
that  no  contract  will  be  awarded  and 
that  the  contract  (or  a  similar  or  related 
contract)  will  not  be  rebid,  or  in  the 
taxable  year  that  the  taxpayer  abandons 
its  bid  or  prop)osal,  whichever  occurs 
first.  Abandoning  a  bid  does  not  include 
modifying,  supplementing,  or  changing 
the  original  bid  or  proposal.  If  the 
taxpayer  is  awarded  only  part  of  the  bid 
(for  example,  the  taxpayer  submitted 
one  bid  to  build  each  of  two  different 


typies  of  products,  and  the  taxpayer  was 
awarded  a  contract  to  build  only  one  of 
the  two  types  of  products),  the  taxpayer 
shall  deduct  the  portion  of  the  bidding 
costs  related  to  the  portion  of  the  bid 
not  awarded  to  the  taxpayer.  In  the  case 
of  a  bid  or  proposal  for  a  multi-unit 
contract,  all  bidding  costs  must  be 
included  in  the  costs  allocated  to  the 
subject  matter  of  the  contract  awarded 
to  the  taxpayer  to  produce  or  acquire  for 
resale  any  of  such  units.  For  example, 
where  the  taxpayer  submits  one  bid  to 
produce  three  similar  turbines  and  the 
taxpayer  is  awarded  a  contract  to 
produce  only  two  of  the  three  turbines, 
all  bidding  costs  must  be  included  in 
the  cost  of  the  two  turbines.  For 
purposes  of  this  paragraph  (e)(3)(ii)(T). 
a  contract  means — 

(1)  In  the  case  of  a  specific  unit  of 
property,  any  agreement  under  which 
the  taxpayer  would  produce  or  sell 
property  to  another  party  if  the 
agreement  is  entered  into  before  the 
taxpayer  produces  or  acquires  the 
specific  unit  of  property  to  be  delivered 
to  the  party  under  the  agreement;  and 

(2)  In  the  case  of  fungible  property, 
any  agreement  to  the  extent  that,  at  the 
time  the  agreement  is  entered  into,  the 
taxpayer  has  on  hand  an  insufficient 
quantity  of  completed  fungible  items  of 
such  property  that  may  be  used  to 
satisfy  the  agreement  (plus  any  other 
production  or  sales  agreements  of  the 
taxpayer). 

(U)  Licensing  and  franchise  costs. 
Licensing  and  franchise  costs  include 
fees  incurred  in  securing  the  contractual 
right  to  use  a  trademark,  corporate  plan, 
manufacturing  procedure,  special 
recipe,  or  other  similar  right  associated 
with  property  produced  or  property 
acquired  for  resale.  These  costs  include 
the  otherwise  deductible  portion  (e.g., 
amortization)  of  the  initial  fees  incurred 
to  obtain  the  license  or  franchise  and 
any  minimum  annual  payments  and 
royalties  that  are  incurred  by  a  licensee 
or  a  hanchisee. 

(V)  Interest.  Interest  includes  intere.st 
on  debt  incurred  or  continued  during 
the  production  period  to  finance  the 
production  of  real  property  or  tangible 
personal  property  to  which  section 
263A(f)  applies. 

(W)  Capitalizable  service  costs. 

Service  costs  that  are  required  to  be 
capitalized  include  capitalizable  service 
costs  and  capitalizable  mixed  service 
costs  as  defined  in  paragraph  (e)(4)  of 
this  section. 

(iii)  Indirect  costs  not  capitalized.  The 
following  indirect  costs  are  not  required 
to  be  capitalized  under  section  263A: 

(A)  Selling  and  distribution  costs. 
These  costs  are  marketing,  selling, 
advertising,  and  distribution  costs. 


(B)  Research  and  experimental 
expenditures.  Research  and 
experimental  expenditures  are 
expenditures  described  in  section  174 
and  the  regulations  thereunder. 

(C)  Section  179  costs.  Section  179 
costs  are  expenses  for  certain 
depreciable  assets  deductible  at  the 
election  of  the  taxpayer  under  section 
179  and  the  regulations  thereunder. 

(D)  Section  165  losses.  Section  165 
losses  are  losses  under  section  165  and 
the  regulations  thereunder. 

(E)  Cost  recovery  allowances  on 
temporarily  idle  equipment  and 
facilities — (1)  In  general.  Cost  recovery 
allowances  on  temporarily  idle 
equipment  and  facilities  include  only 
depreciation,  amortization,  and  cost 
recovery  allowances  on  equipment  and 
facilities  that  have  been  placed  in 
service  but  are  temporarily  idle. 
Equipment  and  facilities  are  temporarily 
idle  when  a  taxpayer  takes  them  out  of 
service  for  a  finite  period.  However, 
equipment  and  facilities  are  not 
considered  temporarily  idle — 

(j)  During  worker  breaks,  non-working 
hours,  or  on  regularly  scheduled  non¬ 
working  days  (such  as  holidays  or 
weekends): 

(;i)  During  normal  interruptions  in  the 
operation  of  the  equipment  or  facilities; 

(ill)  When  equipment  is  enroute  to  or 
located  at  a  job  site;  or 
(iV)  When  under  normal  operating 
conditions,  the  equipment  is  used  or 
operated  only  during  certain  shifts. 

[2]  Examples.  The  provisions  of  this 
paragraph  (e)(3)(iii)(E)  are  illustrated  by 
the  following  examples: 

Example  1.  Equipment  operated  only 
during  certain  shifts.  Taxpayer  A 
manufactures  widgets.  Although  A’s  ^ 
manufacturing  facility  operates  24  hours  each 
day  in  three  shifts,  A  only  operates  its 
stamping  machine  during  one  shift  each  day. 
Because  A  only  operates  its  stamping 
machine  during  certain  shifts,  A’s  stamping 
machine  is  not  considered  temporarily  idle 
during  the  two  shifts  that  it  is  not  operated. 

Example  2.  Facility  shut  down  for 
retooling.  Taxpayer  B  owns  and  operates  a 
manufacturing  facility.  B  closes  its 
manufacturing  facility  for  two  weeks  to  retool 
its  assembly  line.  B's  manufacturing  facility 
is  considered  temporarily  idle  during  this 
two-week  period. 

(F)  Taxes  assessed  on  the  basis  of 
income.  Taxes  assessed  on  the  basis  of 
income  include  only  state,  local,  and 
foreign  income  taxes,  and  franchise 
taxes  that  are  assessed  on  the  taxpayer 
based  on  income. 

(G)  Strike  expenses.  Strike  expenses 
include  only  costs  associated  with 
hiring  employees  to  replace  striking 
personnel  (but  not  wages  of  replacement 
personnel),  costs  of  security,  and  legal 
fees  associated  with  settling  strikes. 
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(H)  Warranty  and  product  liability 
costs.  Warranty  costs  and  product 
liability  costs  are  costs  incurred  in 
fulfilling  product  warranty  obligations 
for  products  that  have  been  sold  and 
costs  incurred  fw  product  liability 
insurance. 

(I)  On-site  storage  costs.  On-site 
storage  costs  are  storage  end 
warehousing  costs  incurred  by  a 
taxpayer  at  an  on-site  storage  facility,  as 
defined  in  $  1.263A-3(c)(5)(ii)(A),  with 
respect  to  property  product  or 
property  acquired  for  resale. 

(J)  Unsuccessful  bidding  expenses. 
Unsuccessful  bidding  costs  are  bidding 
expenses  incurred  in  the  solicitation  of 
contracts  not  awarded  to  the  taxpayer. 

(K)  Deductible  service  costs.  Service 
costs  that  are  not  required  to  be 
capitalized  include  deductible  service 
costs  and  deductible  mixed  service  costs 
as  defined  in  paragraph  (e)(4)  of  this 
section. 

(4)  Service  costs — (i)  Introduction. 
This  paragraph  (e)(4)  provides 
definitions  and  categories  of  service 
costs.  Paragraph  (g)(4)  of  this  section 
provides  specific  rules  for  determining 
the  amount  of  service  costs  allocable  to 
property  produced  or  property  acquired 
for  resale.  In  addition,  paragraph  (h)  of 
this  section  provides  a  simplified 
method  for  determining  the  amount  of 
service  costs  that  must  be  capitalized. 

(A)  Definition  of  service  costs.  Service 
costs  are  defined  as  a  type  of  indirect 
costs  (e.g.,  general  and  administrative 
costs)  that  can  be  identified  specifically 
with  a  service  department  or  function  or 
that  directly  benefit  or  are  incurred  by 
reason  of  a  service  department  or 
function. 

(B)  Definition  of  service  departments. 
Service  departments  are  defined  as 
administrative,  service,  or  support 
departments  that  incur  service  costs. 
The  facts  and  circumstances  of  the 
taxpayer’s  activities  and  business 
organization  control  whether  a 
department  is  a  service  department.  For 
example,  service  departments  include 
personnel,  accounting,  data  processing, 
security,  legal,  and  other  similar 
departments. 

(ii)  Various  service  cost  categories — 

(A)  Capitalizable  service  costs. 
Capitalizable  service  costs  are  defined 
as  service  costs  that  directly  benefit  or 
are  incurred  by  reason  of  the 
performance  of  the  production  or  resale 
activities  of  the  taxpayer.  Therefore, 
these  service  costs  are  required  to  be 
capitalized  under  section  263A. 
Ex^ples  of  service  departments  or 
functions  that  incur  capitalizable 
service  costs  are  provided  in  paragraph 
(e)(4)(iii)  of  this  section. 


(B)  Deductible  service  costs. 

Deductible  service  costs  are  defined  as 
service  costs  that  do  not  directly  benefit 
or  are  not  incurred  by  reason  of  the 
performance  of  the  production  or  resale 
activities  of  the  taxpayer,  and  therefore, 
are  not  required  to  be  capitalized  imder 
section  263A.  Deductible  service  costs 
generally  include  costs  inciurred  by 
reason  of  the  taxpayer’s  overall 
management  or  policy  guidance 
functions.  In  addition,  deductible 
service  costs  include  costs  incurred  by 
reason  of  the  marketing,  selling, 
advertising,  and  distribution  activities 
of  the  taxpayer.  Examples  of  service 
departments  or  functions  that  incur 
deductible  service  costs  are  provided  in 
paragraph  (e)(4)(iv)  of  this  section. 

(C)  Mixed  service  costs.  Mixed  service 
costs  are  defined  as  service  costs  that 
are  partially  allocable  to  production  or 
resale  activities  (capitalizable  mixed 
service  costs)  and  partially  allocable  to 
non-production  or  non-resale  activities 
(deductible  mixed  service  costs).  For 
example,  a  personnel  department  may 
incur  costs  to  recruit  factory  workers, 
the  costs  of  which  are  allocable  to 
production  activities,  and  it  may  inoir 
costs  to  develop  wage,  salary,  and 
benefit  policies,  the  costs  of  which  are 
allocable  to  non-production  activities. 

(iii)  Examples  of  capitalizable  service 
costs.  Costs  incur^  in  the  following 
departments  or  functions  are  generally 
allocated  among  production  or  resale 
activities: 

(A)  The  administration  and 
coordination  of  production  or  resale 
activities  (wherever  performed  in  the 
business  organization  of  the  taxpayer). 

(B)  Personnel  operations,  including 
the  cost  of  recruiting,  hiring,  relocating, 
assigning,  and  maintaining  personnel 
records  or  employees. 

(C)  Purchasing  operations,  including 
purchasing  materials  and  equipment, 
scheduling  and  coordinating  delivery  of 
materials  and  equipment  to  or  from 
factories  or  job  sites,  and  expediting  and 
follow-up. 

(D)  Materials  handling  and 
warehousing  and  storage  operations. 

(E)  Accounting  and  data  services 
operations,  including,  for  example,  cost 
accounting,  accounts  payable, 
disbursements,  and  payroll  functions 
(but  excluding  accounts  receivable  and 
customer  billing  functions). 

(F)  Data  processing. 

(G)  Security  services. 

(H)  Legal  services. 

(iv)  Examples  of  deductible  service 
costs.  Costs  incurred  in  the  following 
departments  or  functions  are  not 
generally  allocated  to  production  or 
resale  activities: 


(A)  Departments  or  functions 
responsible  for  overall  management  of 
the  taxpayer  or  for  setting  overall  policy 
for  all  of  the  taxpayer’s  activities  or 
trades  or  businesses,  such  as  the  board 
of  directors  (including  their  immediate 
staff),  and  the  chief  executive,  financial, 
accounting,  and  legal  officers  (including 
their  immediate  staff)  of  the  taxpayer, 
provided  that  no  substantial  part  of  the 
cost  of  such  departments  or  fonctions 
benefits  a  particular  production  or 
resale  activity. 

(B)  Strategic  business  planning. 

(C)  General  financial  accoimting. 

(D)  General  financial  planning 
(including  general  budgeting)  and 
financial  management  (including  bank 
relations  and  cash  management). 

(E)  Personnel  policy  (such  as 
establishing  and  managing  personnel 
policy  in  general;  developing  wage, 
salary,  and  benefit  policies;  developing 
employee  training  programs  unrelated 
to  particular  production  or  resale 
activities;  negotiating  with  labor  unions; 
and  maintaining  relations  with  retired 
workers). 

(F)  Quality  control  policy. 

(G)  ^fety  engineering  policy. 

(H)  Insurance  or  risk  management 
policy  (but  not  including  bid  or 
performance  bonds  or  insurance  related 
to  activities  associated  with  property 
produced  or  property  acquired  for 
resale). 

(I)  Environmental  management  policy 
(except  to  the  extent  that  the  costs  of 
any  system  or  procedure  benefits  a 
particular  production  or  resale  activity). 

0)  General  economic  analysis  and 
forecasting. 

(K)  Internal  audit. 

(L)  Shareholder,  public,  and 
industrial  relations. 

(M)  Tax  services. 

(N)  Marketing,  selling,  or  advertising. 

(f)  Cost  allocation  methods — (1) 

Introduction.  This  paragraph  (0  sets 
forth  various  detailed  or  specific  (facts- 
and-circumstances)  cost  allocation 
methods  that  taxpayers  may  use  to 
allocate  direct  and  indirect  costs  to 
property  produced  and  property 
acquired  for  resale.  Paragraph  (g)  of  this 
section  provides  general  rules  for 
applying  these  allocation  methods  to 
various  categories  of  costs  (i.e.,  direct 
materials,  direct  labor,  and  indirect 
costs,  including  service  costs).  In 
addition,  in  lieu  of  a  facts-and- 
circumstances  allocation  method, 
taxpayers  may  use  the  simplified 
methods  provided  in  §§  1.263A-2(b) 
and  1.263A-3(d)  to  allocate  direct  and 
indirect  costs  to  eligible  property 
produced  or  eligible  property  acquired 
for  resale;  see  those  sections  for 
definitions  of  eligible  property. 
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Paragraph  (h)  of  this  section  provides  a 
simpiihed  method  for  determining  the 
amount  of  mixed  service  costs  required 
to  be  capitalized  to  eligible  property. 

The  methodology  set  forth  in  paragraph 
(h)  of  this  section  for  mixed  service 
costs  may  be  used  in  conjunction  with 
either  a  fects-and-circumstances  or  a 
simplified  method  of  allocating  costs  to 
eligible  property  produced  or  eligible 
property  a^uireo  for  resale. 

(2)  Specific  identification  method.  A 
specific  identification  method  traces 
costs  to  a  cost  objective,  such  as  a 
function,  department,  activity,  or 
product,  on  the  basis  of  a  cause  and 
effect  or  other  reasonable  relationship 
between  the  costs  and  the  cost  objective. 

(3)  Burden  rate  and  standard  cost 
methods— {i)  Burden  rate  method — (A) 
In  general.  A  burden  rate  method 
allocates  an  appropriate  amount  of 
indirect  costs  to  property  produced  or 
property  acquired  for  resale  during  a 
taxable  year  using  predetermined  rates 
that  approximate  the  actual  amount  of 
indirect  costs  incurred  by  the  taxpayer 
during  the  taxable  year.  Burden  rates 
(such  as  ratios  bas^  on  direct  costs, 
hours,  or  similar  items)  may  be 
developed  by  the  taxpayer  in 
accordance  with  acceptable  accounting 
principles  and  applied  in  a  reasonable 
manner.  A  taxpayer  may  allocate 
different  indirect  costs  on  the  basis  of 
different  burden  rates.  Thus,  for 
example,  the  taxpayer  may  use  one 
burden  rate  for  allocating  the  cost  of 
rent  and  another  burden  rate  for 
allocating  the  cost  of  utilities.  Any 
periodic  adjustment  to  a  burden  rate 
that  merely  reflects  current  operating 
conditions,  such  as  increases  in 
automation  or  changes  in  operation  or 
prices,  is  not  a  change  in  method  of 
accounting  under  section  446(e).  A 
change,  however,  in  the  concept  or  base 
upon  which  such  rates  are  developed, 
such  as  a  change  from  basing  the  rates 
on  direct  labor  hours  to  basing  them  on 
direct  machine  hours,  is  a  change  in 
method  of  accounting  to  which  section 
446(e)  applies. 

(B)  Development  of  burden  rates.  The 
following  factors,  among  others,  may  be 
used  in  developing  burden  rates: 

(])  The  selection  of  an  appropriate 
level  of  activity  and  a  period  of  time 
upon  which  to  base  the  calculation  of 
rates  reflecting  operating  conditions  for 
purposes  of  the  unit  costs  being 
determined. 

(2)  The  selection  of  an  appropriate 
statistical  base,  such  as  direct  labor 
hours,  direct  labor  dollars,  machine 
hours,  or  a  combination  thereof,  upon 
which  to  apply  the  overhead  rate. 

(3)  Hie  appropriate  budgeting, 
classification  and  analysis  of  expenses 


(for  example,  the  analysis  of  fixed 
versus  variable  costs). 

(C)  Operation  of  the  burden  rate 
method.  The  purpose  of  the  burden  rate 
method  is  to  allocate  an  appropriate 
amoimt  of  indirect  costs  to  production 
or  resale  activities  through  the  use  of 
predetermined  rates  intended  to 
approximate  the  actual  amount  of 
indirect  costs  incurred.  Accordingly,  the 
proper  use  of  the  burden  rate  method 
under  this  section  requires  that  any  net 
negative  or  net  positive  difference 
between  the  total  predetermined 
amount  of  costs  allocated  to  property 
and  the  total  amount  of  indirect  costs 
actually  incurred  and  required  to  be 
allocated  to  such  property  (i.e.,  the 
under  or  over-applied  burden)  must  be 
treated  as  an  adjustment  to  the 
taxpayer’s  ending  inventory  or  capital 
account  (as  the  case  may  be)  in  the 
taxable  year  in  which  such  difference 
arises.  However,  if  such  adjustment  is 
not  significant  in  amount  in  relation  to 
the  taxpayer’s  total  indirect  costs 
incurr^  with  respect  to  production  or 
resale  activities  for  the  year,  such 
adjustment  need  not  be  allocated  to  the 
property  produced  or  property  acquired 
for  resale  unless  such  allocation  is  made 
in  the  taxpayer’s  financial  reports.  The 
taxpayer  must  treat  both  positive  and 
negative  adjustments  consistently. 

(li)  Standard  cost  method — (A)  In 
general.  A  standard  cost  method 
allocates  an  appropriate  amount  of 
direct  and  indirect  costs  to  property 
produced  by  the  taxpayer  through  the 
use  of  preestablished  standard 
allowances,  without  reference  to  costs 
actually  incurred  during  the  taxable 
year.  A  taxpayer  may  use  a  standard 
cost  method  to  allocate  costs,  provided 
variances  are  treated  in  accordance  with 
the  procedures  prescribed  in  paragraph 
(f)(3)(ii)(B)  of  this  section.  Any  periodic 
adjustment  to  standard  costs  that  merely 
reflects  current  operating  conditions, 
such  as  increases  in  automation  or 
changes  in  operation  or  prices,  is  not  a 
change  in  method  of  accounting  under 
section  446(e).  A  change,  however,  in 
the  concept  or  base  upon  which 
standard  costs  are  developed  is  a  change 
in  method  of  accounting  to  which 
section  446(e)  applies. 

(B)  Treatment  of  variances.  For 
purposes  of  this  section,  net  positive 
overhead  variance  means  the  excess  of 
total  standard  indirect  costs  over  total 
actual  indirect  costs  and  net  negative 
overhead  variance  means  the  excess  of 
total  actual  indirect  costs  over  total 
standard  indirect  costs.  The  proper  use 
of  a  standard  cost  method  requires  that 
a  ta:(payer  must  reallocate  to  property  a 
pro  rata  portion  of  any  net  negative  or 
net  positive  overhead  variances  and  any 


net  negative  or  net  positive  direct  cosi 
variances.  The  taxpayer  must  apportion 
such  variances  to  or  among  the  property 
to  which  the  costs  are  allocable. 

However,  if  such  variances  are  not 
significant  in  amount  relative  to  the 
taxpayer’s  total  indirect  costs  incurred 
with  respect  to  production  and  resale 
activities  for  the  year,  such  variances 
need  not  be  allocated  to  property 
produced  or  property  acquired  for  resale 
unless  such  allocation  is  made  in  the 
taxpayer's  financial  reports.  A  taxpayer 
must  treat  both  positive  and  negative 
variances  consistently. 

(4)  Reasonable  allocation  methods.  A 
taxpayer  may  use  the  methods  described 
in  paragraph  (f)  (2)  or  (3)  of  this  section 
if  they  are  reasonable  allocation 
methods  within  the  meaning  of  this 
paragraph  (f)(4).  In  addition,  a  taxpayer 
may  use  any  other  reasonable  method  to 
properly  allocate  direct  and  indirect 
costs  among  units  of  property  produced 
or  property  acquired  for  resale  during 
the  taxable  year.  An  allocation  method 
is  reasonable  if,  with  respect  to  the 
taxpayer’s  production  or  resale  activities 
taken  as  a  whole — 

(i)  The  total  costs  actually  capitalized 
during  the  taxable  year  do  not  differ 
significantly  from  the  aggregate  costs 
that  would  be  properly  capitalized  using 
another  permissible  method  described 
in  this  section  or  in  §§  1.263A-2  and 
1.263A-3.  with  appropriate 
consideration  given  to  the  volume  and 
value  of  the  taxpayer’s  production  or 
resale  activities,  the  availability  of 
costing  information,  the  time  and  cost  of 
using  various  allocation  methods,  and 
the  accuracy  of  the  allocation  method 
chosen  as  compared  with  other 
allocation  methods; 

(ii)  The  allocation  method  is  applied 
consistently  by  the  taxpayer;  and 

(iii)  The  allocation  method  is  not  used 
to  circumvent  the  requirements  of  the 
simplified  methods  in  this  section  or  in 
§  1.263A-2.  §  1.263A-3.  or  the 
principles  of  section  263A. 

(g)  Allocating  categories  of  costs — (1) 
Direct  materials.  Direct  material  costs 
(as  defined  in  paragraph  (e)(2)  of  this 
section)  incurred  during  the  taxable  year 
must  be  allocated  to  the  property 
reduced  or  property  acquired  for  resale 
y  the  taxpayer  using  the  taxpayer’s 
method  of  accounting  for  materials  (e.g., 
specific  identification;  first-in,  first-out 
(FIFO);  or  last-in,  first-out  (LIFO)),  or 
any  other  reasonable  allocation  method 
(as  defined  under  the  principles  of 
paragraph  (f)(4)  of  this  section). 

(2)  Direct  labor.  Direct  labor  costs  (as, 
defined  in  paragraph  (e)(2)  of  this 
section)  incurred  during  the  taxable  year 
are  generally  allocated  to  property 
produced  or  property  acquired  for  resale 
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using  a  specific  identification  method, 
stan^rd  cost  method,  or  any  other 
reasonable  allocation  method  (as 
defined  under  the  principles  of 
paragraph  (f)(4)  of  this  section).  All 
elements  of  compensation,  other  than 
basic  compensation,  may  be  grouped 
together  and  then  allocated  in 
proportion  to  the  charge  for  basic 
compensation.  Further,  a  taxpayer  is  not 
treated  as  using  an  erroneous  method  of 
accounting  if  direct  labor  costs  are 
treated  as  indirect  costs  under  the 
taxpayer’s  allocation  method,  provided 
such  costs  are  capitalized  to  the  extent 
required  by  paragraph  (g)(3)  of  this 
section. 

(3)  Indirect  costs.  Indirect  costs  (as 
defined  in  paragraph  (e)(3)  of  this 
section)  are  generally  allocated  to 
interm^iate  cost  objectives  such  as 
departments  or  activities  prior  to  the 
allocation  of  such  costs  to  property 
produced  or  property  acquired  for 
resale.  Indirect  costs  are  allocated  using 
either  a  specific  identification  method, 
a  standard  cost  method,  a  burden  rate 
method,  or  any  other  reasonable 
allocation  method  (as  defined  under  the 
principles  of  paragraph  (f)(4)  of  this 
section). 

(4)  Service  costs — (i)  In  general. 
Service  costs  are  a  type  of  indirect  costs 
that  may  be  allocated  using  the  same 
allocation  methods  available  for 
allocating  other  indirect  costs  described 
in  paragraph  (g)(3)  of  this  section. 
Generally,  taxpayers  that  use  a  specific 
identification  method  or  another 
reasonable  allocation  method  must 
allocate  service  costs  to  particular 
departments  or  activities  based  on  a 
factor  or  relationship  that  reasonably 
relates  the  service  costs  to  the  benefits 
received  horn  the  service  departments 
or  activities.  For  example,  a  reasonable 
factor  for  allocating  legal  services  to 
particular  departments  or  activities  is 
the  number  of  hours  of  legal  services 
attributable  to  each  department  or 
activity.  See  paragraph  (g)(4)(iv)  of  this 
section  for  other  illustrations.  Using 
reasonable  factors  or  relationships,  a 
taxpayer  must  allocate  mixed  service 


costs  under  a  direct  reallocation  method 
described  in  paragraph  (g)(4)(iii)(A)  of 
this  section,  a  step-allocation  method 
described  in  paragraph  (g)(4)(iii)(B)  of 
this  section,  or  any  other  reasonable 
allocation  method  (as  defined  under  the 
prindples  of  paragraph  (f)(4)  of  this 
section). 

(ii)  De  minimis  rule.  For  purposes  of 
administrative  convenience,  if  90 
percent  or  more  of  a  mixed  service 
department's  costs  are  deductible 
service  costs,  a  taxpayer  may  elect  not 
to  allocate  any  portion  of  the  service 
department’s  costs  to  property  produced 
or  property  acquired  for  resale.  For 
example,  if  90  percent  of  the  costs  of  an 
electing  taxpayer’s  industrial  relations 
department  benefit  the  taxpayer’s 
overall  policy-making  activities,  the 
taxpayer  is  not  required  to  allocate  any 
portion  of  these  costs  to  a  production 
activity.  Similarly,  if  90  percent  or  more 
of  a  mixed  service  department’s  costs 
are  capitalizable  service  costs,  a 
taxpayer  may  elect  to  allocate  100 
percent  of  the  department’s  costs  to  the 
production  or  resale  activity  benefitted. 
For  example,  if  90  percent  of  the  costs 
of  an  electing  taxpayer’s  accounting 
department  benefit  the  taxpayer’s 
manufacturing  activity,  the  taxpayer 
must  allocate  100  percent  of  the  costs  of 
the  accounting  department  to  the 
manufacturing  activity.  An  election 
under  this  paragraph  (g)(4](ii)  applies  to 
all  of  a  taxpayer’s  mixed  service 
departments  and  constitutes  the 
adoption  of  a  (or  a  change  in)  method 
of  accounting  under  section  446  of  the 
Internal  Revenue  Code. 

(iii)  Methods  for  allocating  mixed 
service  costs— {A)  Direct  reallocation 
method.  Under  the  direct  reallocation 
method,  the  total  costs  (direct  and 
indirect)  of  all  mixed  service 
departments  are  allocated  only  to 
departments  or  cost  centers  engaged  in 
production  or  resale  activities  and  then 
horn  those  departments  to  particular 
activities.  This  direct  reallocation 
method  ignores  benefits  provided  by 
one  mixed  service  department  to  other 
mixed  service  departments,  and  also 


excludes  other  mixed  service 
departments  from  the  base  used  to  make 
the  allocation. 

(B)  Step-allocation  method.  (1)  Under 
a  step-allocation  method,  a  sequence  of 
allocations  is  made  by  the  taxpayer. 

First,  the  total  costs  of  the  mixed  service 
departments  that  benefit  the  greatest 
number  of  other  departments  are 
allocated  to — 

(j)  Other  mixed  service  departments; 

(ii)  Departments  that  incur  only 
deductible  service  costs;  and 

(iii)  Departments  that  exclusively 
engage  in  production  or  resale  activities. 

(2)  A  taxpayer  continues  allocating 
mixed  service  costs  in  the  manner 
described  in  paragraph  (g)(4)(iii)(B)(I)  of 
this  section  (i.e.,  horn  the  service 
departments  benefitting  the  greatest 
number  of  departments  to  the  service 
departments  benefitting  the  least 
number  of  departments)  until  all  mixed 
service  costs  are  allocated  to  the  types 
of  departments  listed  in  this  paragraph 
(g)(4)(iii).  Thus,  a  step-allocation 
method  recognizes  the  benefits  provided 
by  one  mixed  service  department  to 
another  mixed  service  department  and 
also  includes  mixed  service 
departments  that  have  not  yet  been 
allocated  in  the  base  used  to  make  the 
allocation. 

(C)  Examples.  The  provisions  of  this 
paragraph  (g)(4)(iii)  are  illustrated  by 
the  following  examples: 

Example  1.  Direct  reallocation  method,  (i) 
Taxpayer  E  has  the  following  five 
departments:  the  Assembling  Department, 
the  Painting  Department,  and  the  Finishing 
Department  (pr^uction  departments),  and 
the  Personnel  Department  and  the  Data 
Processing  Department  (mixed  service 
departments).  E  allocates  the  Personnel 
Department’s  costs  on  the  basis  of  total 
payroll  costs  and  the  Data  Processing 
Department’s  costs  on  the  basis  of  data 
processing  hours. 

(ii)  Under  a  direct  reallocation  method,  E 
allocates  the  Personnel  Department’s  costs 
directly  to  its  Assembling,  Painting,  and 
Finishing  Department,  and  not  to  its  Data 
Processing  department. 


Department 

Total  dept, 
costs 

Amount  ot 
payroll 
costs 

Allocation  ratio 

Amount  allo¬ 
cated 

»  ParsorvMl  . 

$500,000 

<$500,000> 

Data  Proc'g . . . 

250^000 

15  000 

Assembling  . 

250'000 

15,000/285,000 

26,315 

Pcdnting . . . 

1,000,000 

90,000 

90,000/285,000 

157,895 

Finishing . 

2,000,000 

180,000 

180,000/285,000 

315,790 

Total  . 

$4,000,000 

$350,000 

(iii)  After  E  allocates  the  Personnel  Department’s  costs.  E  then  allocates  the  costs  of  its  Data  Processing  Department  in  the  same 


f 
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Department 

Total  dept 
cost  after 
inllMM)- 
catkm 

Total  data 
proc. 
hours 

Allocation  ratio 

Amount  allo¬ 
cated 

.  Total  dept 
cost  after 
final  aHoca 
tion 

Ptfy>nnel . 

0 

$250,000 

276,315 

1,157,895 

2,315,790 

2,000 

■“"■jjlooo 

0 

8,000 

0 

rw*  . . . . 

2,ooo/ior6o() 

0/10,000 

8,000/10,000 

<$250,000> 

50,000 

0 

200,000 

Assembllno _ _ _ 

Mning .  _  _  ...  . . 

$326,315 

1,157,895 

2,515,790 

FWeWng .  .  . . . 

Total . . . . 

$4,000,000 

12,000 

$4,000,000 

Example  2.  Step-allocation  method,  (i)  Taxpayer  F  has  the  following  five  departments:  the  Manufocturing  Department  (a  production 
department),  the  Marketing  Department  and  the  Finance  Department  (departments  that  incur  only  deductible  service  costs),  the  Personnel 
Department  and  the  Data  Proofing  Department  (mixed  service  departments).  F  uses  a  step-allocation  nnethod  and  allocates  the  Personnel 
Department’s  costs  on  the  basis  of  total  payroll  costs  and  the  Data  Processing  Department’s  costs  on  the  basis  of  data  processing 
hours.  Ps  Personnel  Department  benefits  all  four  of  Ps  other  departments,  while  its  Data  Processing  Department  beneHts  only  three 
departments.  Because  Ps  Personnel  Department  benefits  the  greatest  number  of  other  departments,  F  first  allocates  its  Personnel  Depart¬ 
ment’s  costs  to  its  Manufacturing,  Marketing,  Finance  and  Data  Processing  departments,  as  follows: 


Department 

Total  cost  of 
dept. 

Total  payroN 
costs 

AHocation  ratio 

/Wiount  allo¬ 
cated 

Personiwl . . . . . . . 

$500,000 

$50,000 

<$500,000> 

Data  Proe/fl _ _ _ _ _ _ _ _ 

250,000 

15,000 

15,000/300,000 

25,000 

. . . . . . . . 

250,000 

15,000 

15,000/300,000 

25,000 

Marketing . . . . . . 

1,000,000 

90,000 

90,000/300,000 

150,000 

Manufac’g  . . . . . . . . 

2,000,000 

180,000 

180,000/300,000 

300,000 

4,000,000 

350,000 

(ii)  Under  a  step-allocation  method,  the  denominator  of  Fs  allocation  ratio  includes  the  payroll  costs  of  its  Manufactur¬ 
ing,  Marketing,  Finance,  and  Data  Processing  departments. 

(iii)  Next,  F  allocates  the  costs  of  its  Data  Processing  Department  on  the  basis  of  data  processing  hours.  Because 
the  costs  inciured  by  F’s  Personnel  Department  have  already  been  allocated,  no  allocation  is  made  to  the  Personnel 
Department. 


Department 


Personnel . 

Data  Proc’o _ 

Finance . . 

Maitaaing _ 

Manuiac’g _ 


Total  dept, 
cost  after  inituti 
allocMion 

Total  data 
proc.  hours 

Allocation  ratio 

Amount  allo¬ 
cated 

Total  dept 
cost  after  final 
allocation 

$0 

275,000 

275,000 

1,150,000 

2,300,000 

2,000 

$0 

0 

330,000 

1,150,000 

2,520,000 

<$275.000> 

55,000 

0 

220,000 

2,000 

0 

8,000 

2,000/10,000 

0/10,000 

8,000/10,000 

4,000,000 

12,000 

. . 1 

4,000,000 

(iv)  Under  the  second  step  of  Fs  step- 
allocation  method,  the  denominator  ofFs 
allocation  ratio  includes  the  data  processing 
hours  of  its  Manufocturing,  Marketing,  and 
Finance  Departments,  but  does  not  include 
the  data  processing  hours  of  its  Personnel 
Department  (the  other  mixed  service 
department)  because  the  costs  of  that 
department  have  previously  been  allocated. 

(iv)  JJJustrations  of  mixed  service  cost 
allocations  using  reasonable  factors  or 
relationships.  This  paragraph  (g)(4Kiv) 
illustrates  various  reasonable  factors 
and  relationships  that  may  be  used  in 
allocating  different  types  of  mixed 
service  costs.  Taxpayers,  however,  are 
permitted  to  use  othw  reasonable  factors 
and  relationships  to  allocate  mixed 
service  coats.  In  addition,  the  factors  or 
relationships  illustrated  in  this 
paragra|di  (gM4Kiv)  may  be  used  to 


allocate  other  types  of  service  costs  not 
illustrated  in  this  parag^h  (g)(4)(iv). 

(A)  Security  services.  Tne  costs  of 
security  or  protection  services  must  be 
allocated  to  each  physical  area  that 
receives  the  services  using  any 
reasonable  method  applied  consistently 
(e.g.,  the  size  of  the  i^ysical  area,  the 
number  of  employees  in  the  area,  or  the 
relative  fair  market  value  of  assets 
located  in  the  area). 

(B)  Legal  services.  The  costs  of  legal 
services  are  generally  allocable  to  a 
particular  production  or  resale  activity 
on  the  basis  of  the  approximate  numbw 
of  hours  of  legal  service  performed  in 
connection  with  the  activity,  including 
research,  bidding,  negotiating,  drafting, 
reviewing  a  contract,  obtaining 
necessary  licenses  and  permits,  and 
resolving  disputes.  Different  hourly 
rates  may  be  appropriate  for  different 


services.  In  determining  the  number  of 
hours  allocable  to  any  activity,  estimates 
are  appropriate,  detailed  time  records 
are  not  required  to  be  kept,  and 
insubstantial  amounts  of  services 
provided  to  an  activity  by  senior  legal 
staff  (such  as  administrators  or 
reviewers)  may  be  ignored.  Legal  costs 
may  also  be  allocated  to  a  particular 
production  or  resale  activity  based  on 
the  ratio  of  the  total  direct  costs 
incurred  for  the  activity  to  the  total 
direct  costs  incurred  with  respect  to  all 
production  or  resale  activities.  The 
taxpayer  must  also  allocate  directly  to 
an  activity  the  cost  incurred  for  any 
outside  legal  services.  Legal  costs 
relating  to  general  corporate  functions 
are  not  required  to  be  allocated  to  a 
particular  production  or  resale  activity 

(C)  Centralized  payroll  services.  The 
costs  of  a  centralized  payroll 
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department  or  activity  are  generally 
allocated  to  the  departments  or 
activities  benefitted  on  the  basis  of  the 
gross  dollar  amoimt  of  payroll 
processed. 

(D)  Centralized  data  processing 
services.  The  costs  of  a  centralist  data 
processing  department  are  generally 
allocated  to  all  departments  or  activities 
benefitted  using  any  reasonable  basis, 
such  as  total  direct  data  processing  costs 
or  the  number  of  data  processing  hours 
supplied.  The  costs  of  data  processing 
systems  or  applications  developed  for  a 
particular  activity  are  directly  allocated 
to  that  activity. 

(E)  Engineering  and  design  services. 
The  costs  of  an  engineering  or  a  design 
department  are  generally  directly 
allocable  to  the  departments  or  activities 
benefitted  based  on  the  ratio  of  the 
approximate  number  of  hours  of  work 
performed  with  respect  to  the  particular 
activity  to  the  total  number  of  hours  of 
engineering  or  design  work  performed 
for  all  activities.  Different  services  may 
be  allocated  at  different  hourly  rates. 

(F)  Safety  engineering  services.  The 
costs  of  a  safety  engineering 
departments  or  activities  generally 
benefit  all  of  the  taxpayer’s  activities 
and,  thus,  should  be  allocated  using  a 
reasonable  basis,  such  as:  the 
approximate  number  of  safety 
inspections  made  in  connection  with  a 
particular  activity  as  a  fraction  of  total 
inspections,  the  number  of  employees 
assigned  to  an  activity  as  a  fraction  of 
total  employees,  or  the  total  labor  hours 
worked  in  connection  with  an  activity 
as  a  fraction  of  total  horns.  However,  in 
determining  the  allocable  costs  of  a 
safety  engineering  department,  costs 


attributable  to  providing  a  safety 
program  relating  only  to  a  particular 
activity  must  be  directly  a^gned  to 
such  activity.  Additionally,  the  cost  of 
a  safety  engineering  department  only 
responsible  for  setting  safety  policy  and 
establishing  safety  procedures  to  be 
used  in  all  of  the  taj^yer’s  activities  is 
not  required  to  be  allocated. 

(v)  Accounting  method  change.  A 
change  in  the  method  or  base  used  to 
allocate  service  costs  (such  as  changing 
from  an  allocation  ba^  using  direct 
labor  costs  to  a  base  \ising  direct  labor 
hours),  or  a  change  in  the  taxpayer’s 
determination  of  what  functions  or 
departments  of  the  taxpayer  are  to  be 
allocated,  is  a  change  in  method  of 
accounting  to  which  section  446(e)  and 
the  regulations  thereunder  apply. 

(h)  Simplified  service  cost  method — 

(1)  Introduction.  This  paragraph  (h) 
provides  a  simplified  method  for 
determining  capitalizable  mixed  service 
costs  inciured  during  the  taxable  year 
with  respect  to  eligible  property  (i.e., 
the  aggregate  portion  of  mixed  service 
costs  that  are  properly  allocable  to  the 
taxpayer’s  prc^uction  or  resale 
activities). 

(2)  Eligible  property — (i)  In  general. 
Except  as  otherwise  provided  in 
paragraph  (h)(2)(ii)  of  this  section,  the 
simplified  service  cost  method,  if 
elected  for  any  trade  or  business  of  the 
taxpayer,  must  be  used  for  all 
production  and  resale  activities  of  the 
trade  or  business  associated  with  any  of 
the  following  categories  of  property  that 
are  subject  to  section  263A: 

(A)  Inventory  property.  Stock  in  trade 
or  other  property  properly  includible  in 
the  inventory  of  the  taxpayer. 


(B)  Non-inventory  property  held  for 
sale.  Non-inventory  property  held  by  a 
taxpayer  primarily  for  sale  to  customers 
in  the  ordinary  course  of  the  taxpayer's  . 
trade  or  business. 

(C)  Certain  self-constructed  assets. 
Self-constructed  assets  substantially 
identical  in  nattue  to.  and  produced  in 
the  same  manner  as,  inventory  property 
produced  by  the  taxpayer  or  other 
property  produced  by  the  taxpayer  and 
held  primarily  for  sale  to  customers  in 
the  ordinary  course  of  the  taxpayer’s 
trade  or  business. 

(D)  Self-constructed  assets  produced 
on  a  repetitive  basis.  Self-constructed 
assets  produced  by  the  taxpayer  on  a 
routine  and  repetitive  basis  in  the 
ordinary  course  of  the  taxpayer’s  trade 
or  business. 

(ii)  Election  to  exclude  self- 
constructed  assets.  At  the  taxpayer’s 
election,  the  simplified  service  cost 
method  may  be  applied  within  a  trade 
or  business  to  only  the  categories  of 
inventory  property  and  non-inventory 
property  held  for  sale  described  in 
paragraphs  (h)(2)(i)  (A)  and  (B)  of  this 
section.  Taxpayers  electing  to  exclude 
the  self-constructed  assets  described  in 
paragraphs  (h)(2)(i)  (C)  and  (D)  of  this 
section  from  application  of  the 
simplified  service  cost  method  must, 
however,  allocate  service  costs  to  such 
property  in  accordance  with  paragraph 
(g)(4)  of  this  section. 

(3)  General  allocation  formula,  (i) 
Under  the  simplified  service  cost 
method,  a  taxpayer  computes  its 
capitalizable  mixed  service  costs  using 
the  following  formula: 


Allocation  ratio  x  total  mixed  service  costs 


(ii)  A  producer  may  elect  one  of  two 
allocation  ratios,  the  labor-based 
allocation  ratio  or  the  production  cost 
allocation  ratio.  A  reseller  that  satisfies 
the  requirements  for  using  the 
simplified  resale  method  of  §  1.263A- 
3(d)  (whether  or  not  that  method  is 
elected)  may  elect  the  simplified  service 
cost  method,  but  must  use  a  labor-based 
allocation  ratio.  (See  §  1.263A-3(d)  for 
labor-based  allocation  ratios  to  be  used 
in  conjunction  with  the  simplified 
resale  method.)  The  allocation  ratio 
used  by  a  trade  or  business  of  a  taxpayer 
is  a  method  of  accounting  which  must 
be  applied  consistently  within  the  trade 
or  business. 

(4)  Labor-based  allocation  ratio,  (i) 
The  labor-based  allocation  ratio  is 
computed  as  follows:  • 


Section  263A  labor  costs 
Total  labor  costs 

(ii)  Section  263A  labor  costs  are 
defined  as  the  total  labor  costs 
(excluding  labor  costs  included  in 
mixed  service  costs)  allocable  to 
property  produced  and  property 
acquired  for  resale  under  section  263A 
that  are  incurred  in  the  taxpayer’s  trade 
or  business  during  the  taxable  year. 
Total  labor  costs  are  defined  as  the  total 
labor  costs  (excluding  labor  costs 
included  in  mixed  service  costs) 
incurred  in  the  taxpayer’s  trade  or 
business  during  the  taxable  year.  Total 
labor  costs  include  labor  costs  incurred 
in  all  parts  of  the  trade  or  business  (i.e., 
if  the  taxpayer  has  both  property 
produced  and  property  acquired  for 
resale,  the  taxpayer  must  include  labor 


costs  from  resale  activities  as  well  as 
production  activities).  For  example, 
taxpayer  G  inous  $1,000  of  total  mixed 
service  costs  during  the  taxable  year.  G’s 
section  263 A  labor  costs  are  $5,000  and 
its  total  labor  costs  are  $10,000.  Under 
the  labor-based  allocation  ratio,  G’s 
capitalizable  mixed  service  costs  are 
$500  (i.e.,  $1,000  x  ($5,000  divided  by 
$10,000)). 

(5)  Production  cost  allocation  ratio,  (i) 
Producers  may  use  the  production  cost 
allocation  ratio,  computed  as  follows: 

Section  263A  production  costs 
Total  costs 

(ii)  Section  263A  production  costs  are 
defined  as  the  total  costs  (excluding 
mixed  service  costs  and  interest) 
allocable  to  property  produced  (and 
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propwty  acquired  for  resale  if  the 
producer  is  also  engaged  in  resale 
activities)  under  section  263A  that  are 
incurred  in  the  taxpayer’s  trade  or 
business  during  the  taxable  year.  Total 
costs  are  defin^  as  all  costs  (excluding 
mixed  service  costs  and  interest) 
incurred  in  the  taxpayer’s  trade  or 
business  during  the  taxable  year.  Total 
costs  include  all  direct  and  indirect 
costs  allocable  to  pn^rty  produced 
(and  property  acquir^  for  resale  if  the 
producer  is  also  engaged  in  resale 
activities)^  well  as  all  other  costs  of 
the  taxpayer’s  trade  or  business, 
includfog.  but  not  limited  to:  salaries 
and  other  labcv  costs  of  all  personnel; 
all  depreciation  taken  for  federal  income 
tax  purposes;  researdi  and  experimental 
expenditures;  and  selling,  marketing, 
and  distribution  costs.  Such  costs  do  not 
include,  however,  taxes  described  in 
paragraph  (e)(3)(iii)(F)  of  this  section. 

For  example,  ta^^yer  H,  a  producer, 
incurs  $1,000  of  total  mixed  service 
costs  in  the  taxable  year.  H’s  section 
263A  production  costs  are  $10,000  and 
its  total  costs  are  $20,000.  Under  the 
production  cost  allocation  ratio,  H’s 
capitalizable  mixed  service  costs  are 
$500  (i.e.,  $1,000  X  ($10,000  divided  by 
$20,000)). 

(6)  D^inition  of  total  mixed  service 
costs.  Total  mixed  service  costs  are 
defined  as  the  total  costs  incurred 
during  the  taxable  year  in  all 
departments  or  functions  of  the 
taxpayer’s  trade  or  business  that 
perform  mixed  service  activities.  See 
paragraph  (e)(4)(ii)(C)  of  this  section 
which  defines  mixed  service  costs.  In 
determining  the  total  mixed  service 
costs  of  a  trade  or  business,  the  taxpayer 
must  include  all  costs  incurred  in  its 
mixed  service  departments  and  cannot 
exclude  any  otherwise  deductible 
service  costs.  For  example,  if  the 
accounting  department  within  a  trade  or 
business  is  a  mixed  service  department, 
then  in  determining  the  total  mixed 
service  costs  of  the  trade  or  business, 
the  taxpayer  cannot  exclude  the  costs  of 
personnel  in  the  accounting  department 
that  perform  services  relating  to  non¬ 
production  activities  (e.g.,  accounts 
receivable  or  customer  billing 
activities).  Instead,  the  entire  cost  of  the 
accounting  department  must  be 
included  in  the  total  mixed  service 
costs. 

(7)  Costs  alloaAle  to  more  than  one 
business.  To  the  extent  mixed  service 
costs,  labor  cx>sts.  or  other  costs  are 
incurred  in  more  than  one  trade  or 
business,  the  taxpayer  must  determine 
the  amounts  allocwle  to  the  particular 
trade  or  business  for  which  tte 
simplified  service  cost  method  is  being 
applied  by  using  any  reasonable 


allocation  method  consistent  %vith  the 
principles  of  paragraph  (0(4)  of  this 
section. 

(8)  De  minimis  rule.  If  the  taxpayer 
elects  to  apply  the  de  minimis  rule  of 
paragraph  (g)(4)(ii)  of  this  section  to  any 
mixed  service  department,  the 
department  is  not  considered  a  mixed 
service  department  for  purposes  of  the 
simplified  service  cost  method.  Instead, 
the  costs  of  such  department  are 
allocated  exclusively  to  the  particular 
activiw  satisfyii^  the  QO-percent  test. 

(9)  Separate  el^ion.  A  taxpayer  may 
elect  the  simplified  service  cost  method 
in  conjunction  with  any  other  allocation 
method  used  at  the  trade  or  business 
level,  including  the  simplified  methods 
described  in  §§  1.263A-2(b)  and 
1.263A-3(d).  However,  the  election  of 
the  simplified  service  cost  method  must 
be  made  independently  of  the  election 
to  use  those  other  simplified  methods. 

(i)  (Reserved] 

(j)  Special  rules — (1)  Costs  provided 
by  a  related  person— {i)  In  general.  A 
taxpayer  subject  to  section  263A  must 
capit^ize  an  arm’s-length  charge  for  any 
section  263A  costs  (e.g.,  costs  of 
materials,  labor,  or  services)  incurred  by 
a  related  person  that  are  properly 
allocable  to  the  property  produced  or 
property  acquired  for  resale  by  the 
taxpayer.  Both  the  taxpayer  and  the 
relat^  person  must  account  for  the 
transaction  as  if  an  arm’s-length  charge 
had  been  incurred  by  the  taxpayer  with 
respect  to  its  property  produced  or 
property  acquired  for  resale.  For 
purposes  of  this  paragraph  (jKlKOt  a 
taxpayer  is  considered  relat^  to 
another  person  if  the  taxpayer  and  such 
person  are  described  in  section  482. 
Further,  for  purposes  of  this  paragraph 
(j)(l)(i).  arm’s-length  charge  means  the 
arm’s-length  charge  (or  other 
appropriate  charge  where  permitted  and 
applicable)  under  the  principles  of 
section  482.  Any  correlative 
adjustments  necessary  because  of  the 
arm’s-length  charge  requirement  of  this 
paragraph  (j)(l)(i)  shall  be  determined 
under  the  principles  of  section  482. 

(ii)  Exceptions.  *1110  provisions  of 
paragraph  (j)(l)(i)  of  this  section  do  not 
apply  if.  and  to  the  extent  that — 

lAj  It  would  be  inappropriate  under 
the  principles  of  section  482  for  the 
Commissicmer  to  adjust  the  income  of 
the  taxpayer  or  the  related  person  with 
respect  to  the  transaction  at  issue;  or 

(B)  A  transaction  is  accounted  for 
under  an  alternative  Internal  Revenue 
Code  section  resulting  in  the 
capitalization  (or  deferral  of  the 
deducticxi)  of  the  costs  of  the  items 
provided  by  the  related  party  and  the 
related  party  does  not  deduct  sudi  costs 
earlier  than  the  costs  would  have  been 


deducted  by  the  taxpayer  if  the  costs 
were  capitalized  under  section  263A. 
Thus,  for  example,  paragraph  (j)(lKi)  of 
this  section  does  not  apply  if,  and  to  the 
extent  that,  a  transaction  is  treated  as  a 
deferred  intercompany  transaction 
under  $  1.1502-13,  and  the  gain  or  loss 
is  deferred  by  the  selling  member  under 
that  section. 

(2)  Optional  capitalization  of  period 
costs — (i)  In  general.  Taxpayers  are  not 
required  to  capitalize  indirect  costs  that 
do  not  directly  benefit  or  are  not 
incurred  by  reason  of  the  production  of 
property  or  acquisition  of  property  for 
resale  (i.e.,  period  costs).  A  taxpayer 
may,  however,  elect  to  capitalize  certain 
period  costs  if:  The  method  is 
consistently  applied;  is  used  in 
computing  beginning  inventories, 
ending  inventories,  and  cost  of  goods 
sold;  and  does  not  result  in  a  material 
distortion  of  the  taxpayer’s  income.  A 
material  distortion  relates  to  the  source, 
character,  amount,  or  timing  of  the  cost 
capitalized  or  any  other  item  affected  by 
the  capitalization  of  the  cost.  'Thus,  for 
example,  a  taxpayer  may  not  capitalize 
a  period  cost  imder  section  263A  if 
capitalization  would  result  in  a  material 
change  in  the  computation  of  the  foreign 
tax  credit  limitation  imder  section  904. 
An  election  to  capitalize  a  period  cost 
is  the  adoption  of  (or  a  change  in)  a 
method  of  accounting  under  section  446 
of  the  Internal  Revenue  Code. 

(ii)  Period  costs  eligible  for 
capitalization.  The  types  of  period  costs 
eligible  for  capitalization  imder  this 
paragraph  (j)(2)  include  only  the  types 
of  period  costs  (e.g.,  under  paragraph 
(e)(3)(iii)  of  this  section)  for  which  some 
portion  of  the  costs  incurred  is  properly 
allocable  to  property  produced  or 
property  acquired  for  resale  in  the  year 
of  the  election.  Thus,  for  example, 
marketing  or  advertising  costs,  no 
portion  of  which  are  properly  allocable 
to  property  produced  or  property 
acquired  for  resale,  do  not  qualify  for 
elective  capitalization  under  this 
paragraph  (j)(2). 

(3)  Trade  or  business  application. 
Notwithstanding  the  references 
generally  to  taxpayer  throughout  this 
section  and  §§  1.263A-2  and  1.263A-3, 
the  methods  of  accounting  provided 
under  section  263A  are  to  be  elected 
and  applied  independently  for  each 
separate  and  distinct  trade  or  business 
of  the  taxpayer  in  accordance  with  the 
provisions  of  section  446(d)  and  the 
regulations  thereunder. 

(4)  Transfers  with  a  principal  purpose 
of  tax  avoidance.  (Reserved) 

Par.  6.  Section  1,263A-1T  is  amended 
by  adding  three  smitences  to  the  end  of 
paragraph  (a)(4)  to  read  as  follows: 
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1 1 .263A-1T  Capitalization  and  inclusion 
of  Inventory  costs  of  certain  expenses 
(temporery). 

(a)  *  •  * 

(4)  •  *  *  Paragraphs  (a),  (b),  and  (d) 
(excluding  paragraphs  (d)(3)(ii)(C)  (2), 

(J),  and  (4)  are  not  effective  for  costs 
incurred  after  December  31, 1993,  in 
taxable  years  beginning  after  that  date. 

In  the  case  of  property  that  is  inventory 
in  the  hands  of  the  taxpayer,  however, 
those  paragraphs  are  not  effective  for 
taxable  years  beginning  after  December 
31,  1993.  See  §§  1.263A-1, 1.2f)3A-2. 
and  1.253A-3  for  rules  applicable  in 
taxable  years  beginning  after  December 
31, 1993,  for  taxpayers  previously 
subject  to  those  paragraphs. 
***** 

Par.  7.  Sections  1.263A-2  and 
1.263A-3  are  added,  and  §§  1.2G3A-4 
through  1.263A-6  are  added  and 
reserved  to  read  as  follows: 

§  1 .263A-2  Rules  relating  to  property 
produced  by  the  taxpayer. 

(a)  In  general.  Section  263A  applies  to 
real  property  and  tangible  personal 
property  produced  by  a  taxpayer  for  use 
in  its  trade  or  business  or  for  sale  to  its 
customers.  In  addition,  section  263A 
applies  to  property  produced  for  a 
taxpayer  under  a  contract  with  another 
party.  The  principal  terms  related  to  the 
scoi>e  of  section  263A  with  respect  to 
producers  are  provided  in  this 
paragraph  (a).  See  §  1.263A-l{b)(ll)  for 
an  exception  in  the  case  of  certain  de 
minimis  property  provided  to  customers 
incident  to  the  provision  of  services. 

(1)  Produce — (i)  In  general.  For 
purposes  of  section  263A.  produce 
includes  the  following:  construct,  build, 
install,  manufacture,  develop,  improve, 
create,  raise,  or  grow. 

(ii)  Ownership — (A)  General  rule. 
Except  as  provided  in  paragraphs 
(a)(l)(ii)  (B)  and  (C)  of  this  section,  a 
taxpayer  is  not  considered  to  be 
producing  property  unless  the  taxpayer 
is  considered  an  owner  of  the  property 
produced  under  federal  income  tax 
principles.  The  determination  as  to 
whether  a  taxpayer  is  an  owner  is  based 
on  all  of  the  facts  and  circumstances, 
including  the  various  benefits  and 
burdens  of  ownership  vested  with  the 
taxpayer,  A  taxpayer  may  be  considered 
an  owner  of  property  produced,  even 
though  the  taxpayer  does  not  have  legal 
title  to  the  property. 

(B)  Property  produced  for  the 
taxpayer  under  a  contract — (7)  In 
general.  Property  produced  for  the 
taxpayer  under  a  contract  with  another 
party  is  treated  as  property  produced  by 
the  taxpayer  to  the  extent  the  taxpayer 
makes  payments  or  otherwise  incurs 
costs  with  respect  to  tlie  property.  A 


taxpayer  has  made  payment  under  this 
section  if  the  transaction  would  be 
considered  payment  by  a  taxpayer  using 
the  cash  receipts  and  disbursements 
method  of  accounting. 

(2)  Definition  of  contract.  [Reserved] 

(C)  Home  construction  contracts. 
Section  460(e)(1)  provides  that  section 
263A  applies  to  a  home  construction 
contract  unless  that  contract  will  be 
completed  within  two  years  of  the 
contract  commencement  date  and  the 
taxpayer’s  average  annual  gross  receipts 
for  the  three  preceding  taxable  years  do 
not  exceed  $10,000,000.  Section  263A 
applies  to  such  a  contract  even  if  the 
contractor  is  not  considered  the  owner 
of  the  properly  produced  under  the 
contract  under  federal  income  tax 
principles. 

(2)  Tangible  personal  property — (i) 
General  rule.  In  general,  section  263A 
applies  to  the  costs  of  producing 
tangible  personal  property,  and  not  to 
the  costs  of  producing  intangible 
property.  For  example,  section  263A 
applies  to  the  costs  manufacturers  incur 
to  produce  goods,  but  does  not  apply  to 
the  costs  Hnancial  institutions  incur  to 
originate  loans. 

(li)  Intellectual  or  creative  property. 
For  purposes  of  determining  whether  a 
taxpayer  producing  intellectual  or 
creative  property  is  producing  tangible 
personal  property  or  intangible 
property,  the  term  tangible  personal 
property  includes  films,  sound 
recordings,  video  tapes,  books,  and 
other  similar  property  embodying 
words,  ideas,  concepts,  images,  or 
sounds  by  the  creator  thereof.  Other 
similar  property  for  this  purpose 
generally  means  intellectual  or  creative 
property  for  which,  as  costs  are  incurred 
in  producing  the  property,  it  is  intended 
(or  is  reasonably  likely)  that  any 
tangible  medium  in  which  the  property 
is  embodied  will  be  mass  distributed  by 
the  creator  or  any  one  or  more  third 
parties  in  a  form  that  is  not  substantially 
altered.  However,  any  intellectual  or 
creative  property  that  is  embodied  iji  a 
tangible  medium  that  is  mass 
distributed  merely  incident  to  the 
distribution  of  a  principal  product  or 
good  of  the  creator  is  not  other  similar 
property  for  these  purposes. 

(A)  Intellectual  or  creative  property 
that  is  tangible  personal  property. 
Section  263A  applies  to  tangible 
personal  property  defined  in  this 
paragraph  (a)(2)  without  regard  to 
whether  such  property  is  treated  as 
tangible  or  intangible  property  under 
other  sections  of  the  Internal  Revenue 
Code.  Thus,  for  example,  section  263A 
applies  to  the  costs  of  producing  a 
motion  picture  or  researching  and 
writing  a  book  even  though  these  assets 


may  be  considered  intangible  for  other 
purposes  of  the  Internal  Revenue  Code. 
Tangible  personal  property  includes,  for 
example,  the  following: 

(1)  Books.  The  costs  of  producing  and 
developing  books  (including  teaching 
aids  and  other  literary  worl^)  required 
to  be  capitalized  under  this  section 
include  costs  incurred  by  an  author  in 
researching,  preparing,  and  writing  the 
book.  (However,  see  section  263A(h), 
which  provides  an  exemption  from  the 
capitalization  requirements  of  section 
263A  in  the  case  of  certain  free-lance 
authors.)  In  addition,  the  costs  of 
producing  and  developing  books 
include  prepublication  expenditures 
incurred  by  publishers,  including 
payments  made  to  authors  (other  than 
commissions  for  sales  of  books  that  have 
already  taken  place),  as  well  as  costs 
incurred  by  publishers  in  writing, 
editing,  compiling,  illustrating, 
designing,  and  developing  the  books. 

The  costs  of  producing  a  book  also 
include  the  costs  of  producing  the 
underlying  manuscript,  copyright,  or 
license.  (These  costs  are  distinguished 
from  the  separately  capitalizable  costs  of 
printing  and  binding  the  tangible 
medium  embodying  the  book  (e.g., 
paper  and  ink).)  See  §  1.174-2(a)(l), 
which  provides  that  the  term  research  or 
experimental  expenditures  does  not 
include  expenditures  incurred  for 
research  in  connection  with  literary, 
historical,  or  similar  projects. 

(2)  Sound  recordings.  A  sound 
recording  is  a  work  that  results  from  the 
fixation  of  a  series  of  musical,  spoken, 
or  other  sounds,  regardless  of  the  nature 
of  the  material  objects,  such  as  discs, 
tapes,  or  other  phonorecordings,  in 
which  such  sounds  are  embodied. 

(B)  Intellectual  or  creative  property 
that  is  not  tangible  personal  property. 
Items  that  are  not  considered  tangible 
personal  property  within  the  meaning  of 
section  263A(b)  and  paragraph  (a)(2)(ii) 
of  this  section  include: 

(t)  Evidences  of  value.  Tangible 
personal  property  does  not  include 
property  that  is  representative  or 
evidence  of  value,  such  as  stock, 
securities,  debt  instruments,  mortgages, 
or  loans. 

(2)  Property  provided  incident  to 
services.  Tangible  personal  property 
does  not  include  de  minimis  property 
provided  to  a  client  or  customer 
incident  to  the  provision  of  services, 
such  as  wills  prepared  by  attorneys,  or 
blueprints  prepared  by  architects.  See 
§  1.263A-l(b)(ll). 

(3)  Costs  required  to  be  capitalized  by 
producers — (i)  In  general.  Except  as 
specifically  provided  in  section  263A(0 
with  respect  to  interest  costs,  producers 
must  capitalize  direct  and  indirect  costs 
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properly  allocable  to  property  produced 
under  section  263A.  without  regard  to 
whether  those  costs  are  incurred  before, 
during,  or  after  the  production  period 
(as  defined  in  section  263A(0(4)(B)}. 

(ii)  Pre-production  costs.  If  property  is 
held  for  future  production,  taxpayers 
must  capitalize  direct  and  indirect  costs 
allocable  to  such  property  (e.g., 
purchasing,  storage,  handling,  and  other 
costs),  even  thou^  production  has  not 
begun.  If  property  is  not  held  for 
pr^uction,  indirect  costs  incurred  prior 
to  the  beginning  of  the  production 
pteriod  must  be  allocated  to  the  property 
and  capitalized  if,  at  the  time  the  costs 
are  incurred,  it  is  reasonably  likely  that 
production  will  occur  at  some  future 
date.  Thus,  for  example,  a  manufacturer 
must  capitalize  the  costs  of  storing  and 
handling  raw  materials  before  the  raw 
materials  are  committed  to  production. 
In  addition,  a  real  estate  developer  must 
capitalize  property  taxes  incurred  with 
respect  to  property  if,  at  the  time  the 
taxes  are  incurred,  it  is  reasonably  likely 
that  the  property  will  be  subsequently 
developed. 

(iii)  Post-production  costs.  Generally, 
producers  must  capitalize  all  indirect 
costs  incurred  sub^uent  to  completion 
of  production  that  are  properly  allocable 
to  the  property  produced.  Thus,  for 
example,  storage  and  handling  costs 
incurred  while  holding  the  property 
produced  for  sale  after  production  must 
be  capitalized  to  the  property  to  the 
extent  properly  allocable  to  the 
property.  However,  see  §  1.263A-3(c) 
for  exceptions. 

(4)  Practical  capacity  concept. 
Notwithstanding  any  provision  to  the 
contrary,  the  use,  directly  or  indirectly, 
of  the  practical  capacity  concept  is  not 
permitted  under  section  263A.  For 
purposes  of  section  263A,  the  term 
practical  capacity  concept  means  any 
concept,  method,  procedure,  or  formula 
(such  as  the  practical  capacity  concept 
described  in  §1.471-ll(d)(4)) 
whereunder  fixed  costs  are  not 
capitalized  because  of  the  relationship 
between  the  actual  production  at  the 


taxpayer’s  production  facility  and  the 
practical  capacity  of  the  facility.  For 
purposes  of  this  section,  the  practical 
capacity  of  a  facility  includes  either  the 
practical  capacity  or  theoretical  capacity 
of  the  facility,  as  defined  in  §  1.471- 
11(d)(4),  or  any  similar  determination  of 
pr^uctive  or  operating  capacity.  The 
practical  capacity  concept  may  not  be 
used  with  respect  to  any  activity  to 
which  section  263A  applies  (i.e., 
production  or  resale  activities).  A 
taxpayer  shall  not  be  considered  to  be 
using  the  practical  capacity  concept 
solely  because  the  taxpayer  properly 
does  not  capitalize  costs  described  in 
§  1.263A-l(e)(3)(iii)(E).  relating  to 
certain  costs  attributable  to  temporarily 
idle  equipment. 

(5)  Taxpayers  required  to  capitalize 
costs  under  this  section.  This  section 
generally  applies  to  taxpayers  that 
produce  property.  If  a  taxpayer  is 
engaged  in  both  production  activities 
and  resale  activities,  the  taxpayer 
applies  the  principles  of  this  section  as 
if  it  read  production  or  resale  activities, 
and  by  applying  appropriate  principles 
from  §  1.263A-3.  If  a  taxpayer  is 
engaged  in  both  production  and  resale 
activities,  the  taxpayer  may  elect  the 
simplified  production  method  provided 
in  this  section,  but  generally  may  not 
elect  the  simplifted  resale  method 
discussed  in  §  1.263A-3(d).  If  elected, 
the  simplifted  production  method  must 
be  applied  to  all  eligible  property 
produced  and  all  eligible  property 
acquired  for  resale  by  the  taxpayer. 

(b)  Simplified  production  method — (1) 
Introduction.  This  paragraph  (b) 
provides  a  simplifted  method  for 
determining  the  additional  section  263A 
costs  properly  allocable  to  ending 
inventories  of  property  produced  and 
other  eligible  property  on  hand  at  the 
end  of  the  taxable  year. 

(2)  Eligible  property — (i)  In  general. 
Except  as  otherwise  provided  in 
paragraph  (b)(2)(ii)  of  this  section,  the 
simplifted  production  method,  if  elected 
for  any  trade  or  business  of  a  producer, 
must  be  used  for  all  production  and 


resale  activities  associated  with  any  of 
the  following  categories  of  property  to 
which  section  263A  applies: 

(A)  Inventory  property.  Stock  in  trade 
or  other  property  properly  includible  in 
the  inventory  of  the  taxpayer. 

(B)  Non-inventory  property  held  for 
sale.  Non-inventory  property  held  by  a 
taxpayer  primarily  for  sale  to  customers 
in  the  ordinary  course  of  the  taxpayer’s 
trade  or  business. 

(C)  Certain  self-constructed  assets. 
Self-constructed  assets  substantially 
identical  in  nature  to,  and  produced  in 
the  same  manner  as.  inventory  property 
produced  by  the  taxpayer  or  other 
property  produced  by  the  taxpayer  and 
held  primarily  for  sale  to  customers  in 
the  ordinary  course  of  the  taxpayer’s 
trade  or  business. 

(D)  Self-constructed  assets  produced 
on  a  repetitive  basis.  Self-constructed 
assets  produced  by  the  taxpayer  on  a 
routine  and  repetitive  basis  in  the 
ordinary  course  of  the  taxpayer’s  trade 
or  business. 

(ii)  Election  to  exclude  self- 
constructed  assets.  At  the  taxpayer’s 
election,  the  simplifted  production 
method  may  be  applied  within  a  trade 
or  business  to  only  the  categories  of 
inventory  property  and  non-inventory 
property  held  for  sale  described  in 
paragraphs  (b)(2](i)  (A)  and  (B)  of  this 
section.  Taxpayers  electing  to  exclude 
the  self-  constructed  assets,  defined  in 
paragraphs  (b)(2)(i)  (C)  and  (D)  of  this 
section,  from  application  of  the 
simplifted  production  method  must, 
however,  allocate  additional  section 
263A  costs  to  such  property  in 
accordance  with  §  1.263A-1  (f). 

(3)  Simplified  production  method 
without  historic  absorption  ratio 
election — (i)  General  allocation 
formula — (A)  In  general.  Except  as 
otherwise  provided  in  paragraph 
(b)(3)(iv)  of  this  section,  the  additional 
section  263A  costs  allocable  to  eligible 
property  remaining  on  hand  at  the  close 
of  the  taxable  year  under  the  simplifted 
production  method  are  computed  as 
follows: 


Absorption  ratio  x  section  471  costs  remaining  on  hand  at  year  end 


(B)  Effect  of  allocation.  The 
absorption  ratio  generally  is  multiplied 
by  the  section  471  rosts  remaining  in 
ending  inventory  or  otherwise  on  hand 
at  the  end  of  ear^  taxable  year  in  which 
the  simplifted  production  method  is 
applied.  The  resulting  product  is  the 
additional  section  263A  costs  that  are 
added  to  the  taxpayer’s  ending  section 


471  costs  to  determine  the  section  263A 
costs  that  are  capitalized.  See,  however, 
paragraph  (b)(3)(iii)  of  this  section  for 
special  rules  applicable  to  LIFO 
taxpayers.  Except  as  otherwise  provided 
in  this  section  or  in  §  1.263A-1  or 
1.263A-3,  additional  section  263A  costs 
that  are  allocated  to  inventories  on  hand 
at  the  close  of  the  taxable  year  under  the 


simplifted  production  method  of  this 
paragraph  (b)  are  treated  as  inventory 
costs  for  all  purposes  of  the  Internal 
Revenue  Code. 

(ii)  Definitions — (A)  Absorption  ratio 
Under  the  simplifted  production 
method,  the  absorption  ratio  is 
determined  as  follows: 
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Additional  section  263A  costs  incurred  during  the  taxable  year 
Section  471  costs  incurred  during  the  taxable  year 


(})  Additional  section  263 A  costs 
incurred  during  the  taxable  year. 
Additional  section  263A  costs  incurred 
during  the  taxable  year  are  defined  as 
the  additional  section  263A  costs 
described  in  §  1.263A-l(d)(3)  that  a 
taxpayer  incurs  during  its  current 
taxable  year. 

(2)  Section  471  costs  incurred  during 
the  taxable  year.  Section  471  costs 
incurred  during  the  taxable  year  are 
defined  as  the  section  471  costs 
described  in  §  1.263A-l(d)(2)  that  a 
taxpayer  incurs  during  its  current 
taxable  year. 

(B)  Section  471  costs  remaining  on 
hand  at  year  end.  Section  471  costs 
remaining  on  hand  at  year  end  are 
generally  means  the  secticHi  471  costs, 
as  defined  in  §  1.263A-l(d)(2),  that  a 
taxpayer  incurs  during  its  current 
taxable  year  which  remain  in  its  ending 
inventory  or  are  otherwise  on  hand  at 
year  end.  For  LIFO  inventories  of  a 
taxpayer,  the  section  471  costs 
remaining  on  band  at  year  end  means 
the  increment,  if  any,  for  the  current 
year  stated  in  terms  of  section  471  costs. 
See  paragraph  (bK3)(iii)  of  this  section. 

(iii)  UFO  taxpayers  electing  the 
simplified  production  method — (A)  In 
general.  Under  the  simplified 
production  method,  a  taxpayer  using  a 
LIFO  method  must  calculate  a  particular 
year’s  index  (e.g.,  under  §  1.472-8(e)) 
without  regard  to  its  additional  section 
263A  costs.  Similarly,  a  taxpayer  that 
adjusts  current-year  costs  by  applicable 
indexes  to  determine  whether  there  has 
been  an  inventory  increment  or 


decrement  in  the  current  year  for  a 
particular  LIFO  pool  must  disregard  the 
additional  section  263A  costs  in  making 
that  determination. 

(B)  UFO  increment.  If  the  taxpayer 
determines  there  has  been  an  inventory 
increment,  the  taxpayer  must  state  the 
amount  of  the  increment  in  current-year 
dollars  (stated  in  terms  of  section  471 
costs).  The  taxpayer  then  multiplies  this 
amount  by  the  absorption  ratio.  The 
resulting  product  is  the  additional 
section  263A  costs  that  must  be  added 
to  the  taxpayer’s  increment  for  the  year 
stated  in  terms  of  section  471  costs. 

(C)  UFO  decrement.  If  the  taxpayer 
determines  there  has  been  an  inventory 
decrement,  the  taxpayer  must  state  the 
amount  of  the  decrement  in  dollars 
applicable  to  the  particular  year  for 
which  the  LIFO  layer  has  b^n  invaded. 
The  additional  section  263A  costs 
incurred  in  prior  years  that  are 
applicable  to  the  decrement  are  chaiged 
to  cost  of  goods  sold.  The  additional 
section  263A  costs  that  are  applicable  to 
the  decrement  are  determined  by 
multiplying  the  additional  section  263A 
costs  allocated  to  the  layer  of  the  pool 
in  which  the  decrement  occurred  by  the 
ratio  of  the  decrement  (excluding 
additional  section  263A  costs)  to  the 
section  471  costs  in  the  layer  of  that 
pool. 

(iv)  De  minimis  rule  for  producers 
with  total  indirect  costs  of  $200,000  or 
less — (A)  In  general.  If  a  producer  using 
the  simplified  production  method 
incurs  $200,000  or  less  of  total  indirect 
costs  in  a  taxable  year,  the  additional 


section  263A  costs  allocable  to  eligible 
property  remaining  on  hand  at  the  close 
of  the  taxable  year  are  deemed  to  be 
zero.  Solely  for  purposes  of  this 
paragraph  (b)(3)(iv),  taxpayers  are 
permitted  to  exclude  any  category  of 
indirect  costs  (listed  in  §  1.263A- 
l(e)(3)(iii))  that  is  not  required  to  be 
capitalized  (e.g.,  selling  and  distribution 
costs)  in  determining  total  indirect 
costs. 

(B)  Belated  party  and  aggregation 
rules.  In  determining  whether  the 
producer  incurs  $200,000  or  less  of  total 
indirect  costs  in  a  taxable  year,  the 
related  party  and  aggregation  rules  of 
§  1.263A-3(b)(3)  are  applied  by 
substituting  total  indirect  costs  for  gross 
receipts  wherever  gross  receipts 
appears. 

(v)  Examples.  'The  provisions  of  this 
paragraph  fo)  are  illustrated  by  the 
following  examples. 

Example  1 — FIFO  inventory  method  (i) 
Taxpayer )  uses  the  FIFO  method  of 
accounting  for  inventories.  J’s  beginning 
inventory  for  1994  (all  of  which  is  sold 
during  1994)  is  $2,500,000  (consisting  of 
$2,000,000  of  section  471  costs  and  $500,000 
of  additional  section  263A  costs).  During 
1994, )  incurs  $10,000,000  of  section  471 
costs  and  $1,000,000  of  additional  section 
263A  costs,  j’s  additional  section  263A  costs 
include  capitalizable  mixed  service  costs 
computed  under  the  simplified  service  cost 
method  as  well  as  other  allocable  costs.  J’s 
section  471  costs  remaining  in  ending 
inventory  at  the  end  of  1994  are  $3,000,000. 

)  computes  its  absorption  ratio  for  1994,  as 
follows: 


Additional  section  263 A  costs  incurred  during  1994 
Section  471  costs  incurred  during  1994 


$1,000.000 

$10,000,000 


(ii)  Under  die  simplified  production 
method, )  determines  foe  actional  section 
263A  costs  allocable  to  its  mding  inventory 


by  multiplying  the  absorption  ratio  by  the 
section  471  costs  remaining  in  its  ending 
inventory: 


Additional  section  263A  costs  =  10%  x  $3,000,000  =  $300,0(X) 


(iii)  J  adds  this  $300,000  to  the  $3,000,000 
of  section  471  costs  remaining  in  its  ending 
inventory  to  cakxilate  its  total  ending 
inventory  of  $3,3004)00.  Hie  balance  of  J’s 
addition^  section  263A  costs  incurred 
during  1994,  $7004)00,  ($1,000,000  less 
$300,000)  is  taken  into  account  in  1994  as 
part  of  J’s  cost  of  goods  sold. 

Example  2— UFO  inventory  method  (i) 
Taxpayer  K  uses  a  dollar-value  UFO 


inventory  method.  K’s  beginning  inventory 
for  1994  is  $2,5004)00  (consisting  of 
$2,0004)00  of  section  471  costs  and  $5004)00 
of  additional  section  263A  costs).  During 
1994,  K  incurs  $10,000,000  of  section  471 
costs  and  $1,000,000  of  additional  section 
263 A  costs.  K’s  1994  UFO  increment  is 
$1,000,000  ($3,000,000  of  section  471  costs 
in  ending  inventory  less  $2,000,000  of 
section  471  costs  in  beginning  inventory). 


(ii)  To  determine  foe  additional  section 
263A  costs  allocable  to  its  ending  inventory, 
K  multiplies  the  10%  absorptioa  ratio 
($1,000,000  additional  section  263A  costs 
divided  by  $10,000,000  section  471  costs)  by 
the  $1,000,000  UFO  increment.  Thus,  K’s 
additional  section  263A  costs  allocable  to  its 
ending  inventory  are  $100,000  ($1,000,000 
multiplied  by  10%).  *!%»  $100,000  is  added 
to  the  $1,000,000  to  determine  a  total  1994 
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LIFO  increment  of  $1,100,000.  K’s 
ending  inventory  is  $3,600,000  (its 
beginning  inventory  of  $2,500,000  plus 
the  $1,100,000  increment).  The  balance 
of  K’s  additional  section  263 A  costs 
incurred  during  1994,  $900,000 
($1,000,000  less  $100,000),  is  taken  into 
account  in  1994  as  part  of  K’s  cost  of 
goods  sold. 


(Ui)  In  1995,  K  sells  one-half  of  the 
inventory  in  its  1994  UFO  increment  K  must 
include  in  its  cost  of  goods  sold  for  1995  the 
amount  of  additional  section  263A  costs 
relating  to  this  inventory,  $50,000  (one-half 
of  the  additional  section  263A  costs 
capitalised  in  1994  ending  inventory,  or 
$100,000). 

Example  3— UFO  pools  (i)  Taxpayer  L 
begins  its  business  in  1994  and  adopts  the 


LIFO  inventory  method.  During  1994,  L 
incurs  $10,000  of  section  471  costs  and 
$1,000  of  additional  section  263 A  costs.  At 
the  end  of  1994,  L's  ending  inventory 
includes  $3,000  of  section  471  costs 
contained  in  three  UFO  pools  (X,  Y.  and  Z) 
as  shown  below.  Under  the  simplified 
production  method,  L  computes  its 
absorption  ratio  and  inventory  for  1994  as 
follows: 


Additional  section  263 A  costs  incurred  during  1994  _  $1,000  _ 
Section  471  costs  incurred  during  1994  $10,000 


Total 

X 

Y 

Z 

1994: 

Endfog  section  471  costs . 

$3,000 

300 

$1,600 

160 

$600 

60 

$800 

80 

Additionai  section  263A  costs  (10%) . 

1994  Ending  inwaniniy . . 

$3,300 

$1,760 

$660 

$880 

(ii)  During  1995,  L  inciirs  $2,000  of  section  471  costs  as  shown  below  and  $400  of  additional  section  263A  costs.  Moreover, 
L  sells  goods  from  pools  X,  Y,  and  Z  having  a  total  cost  of  $1,000.  L  computes  its  absorption  ratio  and  inventory  for  1995: 

Additional  section  263 A  costs  incurred  during  1995  __  $400  _ 

Section  471  costs  incurred  during  1995  $2,000 


Total 

X 

Y 

Z 

1995: 

Beginning  section  471  costs . 

$3,000 

2,000 

(1.000) 

$1,600 

1,500 

(300) 

$600 

300 

(300) 

$800 

200 

(400) 

19W  sedion  471  costs . 

Section  471  cost  of  goods  sold . 

1995  Ending  Section  471  costs . 

$4,000 

$600 

$600 

Consisting  of: 

1994  layer  . , . . 

$2,800 

1,200 

$1,600 

1,200 

$600 

$600 

199S  layer  . 

AddWonal  section  263A  costs: 

1994  (10%) . 

$4,000 

$2,800 

$600 

$600 

$280 

240 

$160 

240 

$60 

$60 

1995(20%) . 

1995  eneSng  Inventory . . . . . 

$520 

$400 

$60 

$60 

$4,520 

$3,200 

$660 

$660 

(iii)  In  1995,  L  experiences  a  $200 
decrement  in  pool  Thus,  L  must  charge  the 
additional  section  263A  costs  incurred  fo 
priw  years  applicable  to  the  decrement  to 
1995’s  cost  of  goods  sold.  To  do  so,  L 
determines  a  ratio  by  dividing  the  decrement 
by  the  section  471  costs  in  the  1994  layer 
($200  divided  by  $800,  or  25%).  L  then 
multiplies  this  ratio  (25%)  by  the  additional 
section  263A  costs  in  the  1994  layer  ($80)  to 
determine  the  additional  section  263A  costs 
applicable  to  the  decrement  ($20).  Therefore, 
$20  is  taken  into  accoimt  by  L  in  1995  as  part 
of  its  cost  of  goods  sold  ($80  mtiitiplied 
25%). 

(4)  Simplified  production  method 
with  historic  absorption  ratio  election — 


(i)  In  gjeneral.  This  paragraph  (b)(4) 
generally  pennits  producers  using  the 
simplified  production  method  to  elect  a 
historic  absorption  ratio  in  determining 
additional  section  263A  costs  allocable 
to  eligible  property  remaining  on  hand 
at  the  close  of  their  taxable  years.  Except 
as  provided  in  paragraph  (b)(4)(v)  of  this 
section,  a  taxpayer  may  only  make  a 
historic  absorption  ratio  election  if  it 
has  used  the  simplified  production 
method  for  three  or  more  consecutive 
taxable  years  immediately  prior  to  the 
year  of  election  and  has  capitalized 
additional  section  263A  costs  using  an 
actual  absorption  ratio  (as  defined  under 


paragraph  (b)(3)(ii)  of  this  section)  for  its 
three  most  recent  consecutive  taxable 
years.  This  method  is  not  available  to  a 
taxpayer  that  is  deemed  to  have  zero 
additional  section  263A  costs  under 
paragraph  (b)(3)(iv)  of  this  section.  The 
historic  absorption  ratio  is  used  in  lieu 
of  an  actual  absorption  ratio  computed 
under  paragraph  (b)(3)(ii)  of  this  section 
and  is  based  on  costs  capitalized  by  a 
taxpayer  during  its  test  period.  If 
elect^,  the  historic  absorption  ratio 
must  be  used  for  each  taxable  year 
within  the  qualifying  period  described 
in  paragraph  (b)(4)(ii)(C)  of  this  section. 
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(ii)  Operating  rules  and  definitions — 

(A)  Historic  absorption  ratio.  (1)  The 
historic  absorption  ratio  is  equal  to  the 
following  ratio: 

Additional  section  263A  costs  incurred  during  the  test  period 
Section  471  costs  incurred  during  the  test  period 


(2)  Additional  section  263A  costs 
incurred  during  the  test  period  are 
defined  as  the  additional  section  Z63A 
costs  described  in  §  1.263A-l(d)(3)  that 
the  taxpayer  incurs  during  the  test 
period  described  in  paragraph 
(b)(4)(ii)(B)  of  this  section. 

(3)  Section  471  costs  incurred  during 
the  test  period  mean  the  section  471 
costs  described  in  §  1.263A-l(d)(2)  that 
the  taxpayer  incurs  during  the  test 
period  described  in  paragraph 
(b)(4)(ii)(B)  of  this  section. 

(B)  Test  period — (1)  In  general.  The 
test  period  is  generally  the  three  taxable- 
year  period  immediately  prior  to  the 
taxable  year  that  the  historic  absorption 
ratio  is  elected. 

(2)  Updated  test  period.  The  test 
period  begins  again  with  the  beginning 
of  the  first  taxable  year  after  the  close  of 
a  qualifying  period.  This  new  test 
period,  the  updated  test  period,  is  the 
three  taxable-year  period  beginning  with 
the  first  taxable  year  after  the  close  of 
the  qualifying  period  as  defined  in 
para^aph  (b)(4)(ii)(C)  of  this  section. 

(C)  Qualifying  period — (1)  In  general. 

A  qualifying  period  includes  each  of  the 
first  five  taxable  years  beginning  with 
the  first  taxable  year  after  a  test  period 
(or  an  updated  test  period). 

(2)  Extension  of  qualifying  period.  In 
the  first  taxable  year  following  the  close 
of  each  qualifying  period,  (e.g.,  the  sixth 
taxable  year  following  the  test  period), 
the  taxpayer  must  compute  the  actual 
absorption  ratio  under  the  simplified 
production  method.  If  the  actual 
absorption  ratio  computed  for  this 
taxable  year  (the  recomputation  year)  is 
within  one-half  of  one  percentage  point 
(plus  or  minus)  of  the  historic 
absorption  ratio  used  in  determining 
capitalizable  costs  for  the  qualifying 
period  (i.e.,  the  previous  five  taxable 
years),  the  qualifying  period  is  extended 
to  include  the  recomputation  year  and 
the  following  five  taxable  years,  and  the 
taxpayer  must  continue  to  use  the 
historic  absorption  ratio  throughout  the 
extended  qualifying  period.  If,  however, 
the  actual  absorption  ratio  computed  for 
the  recomputation  year  is  not  within 
one-half  of  one  percentage  point  (plus  or 
minus)  of  the  historic  absorption  ratio, 
the  taxpayer  must  use  actual  absorption 
ratios  thinning  with  the  recomputation 


year  under  the  simplified  production 
method  and  throughout  the  updated  test 
period.  The  taxpayer  must  resume  using 
the  historic  absorption  ratio  (determined 
with  reference  to  the  updated  test 
period)  in  the  third  taxable  year 
following  the  recomputation  year. 

(iii)  Method  of  accounting-^A) 
Adoption  and  use.  The  election  to  use 
the  historic  absorption  ratio  is  a  method 
of  accounting.  A  taxpayer  using  the 
simplified  production  method  may  elect 
the  historic  absorption  ratio  in  any 
taxable  year  if  permitted  under  this 
paragraph  (b)(4),  provided  the  taxpayer  ■ 
has  not  obtained  the  Commissioner’s 
consent  to  revoke  the  historic 
absorption  ratio  election  within  its  prior 
six  taxable  years.  The  election  is  to  be 
effected  on  a  cut-off  basis,  and  thus,  no 
adjustment  under  section  481(a)  is 
required  or  permitted.  The  use  of  a 
historic  absorption  ratio  has  no  effect  on 
other  methods  of  accounting  adopted  by 
the  taxpayer  and  used  in  conjunction 
with  the  simplified  production  method 
in  determining  its  section  263A  costs. 
Accordingly,  in  computing  its  actual 
absorption  ratios,  the  taxpayer  must  use 
the  same  methods  of  accounting  used  in 
computing  its  historic  absorption  ratio 
during  its  most  recent  test  period  unless 
the  taxpayer  obtains  the  consent  of  the 
Commissioner.  Finally,  for  purposes  of 
this  paragraph  (b)(4)(iii),  the 
recomputation  of  the  historic  absorption 
ratio  during  an  updated  test  period  and 
the  change  from  a  historic  absorption 
ratio  to  an  actual  absorption  ratio  by 
reason  of  the  requirements  of  this 
paragraph  (b)(4)  are  not  considered 
changes  in  methods  of  accounting  under 
section  446(e)  and,  thus,  do  not  require 
the  consent  of  the  Commissioner  or  any 
adjustments  under  section  481(a). 

(B)  Revocation  of  election.  A  taxpayer 
may  only  revoke  its  election  to  use  the 
historic  absorption  ratio  with  the 
consent  of  the  Commissioner  in  a 
manner  prescribed  under  section  446(e) 
and  the  regulations  thereunder.  Consent 
to  the  change  for  any  taxable  year  that 
is  included  in  the  qualifying  period  (or 
an  extended  qualifying  period)  will  be 
granted  only  upon  a  showing  of  unusual 
circumstances. 

(iv)  Reporting  and  recordkeeping 
requirements — (A)  Reporting.  A 


taxpayer  making  an  election  under  this 
paragraph' (b)(4)  must  attach  a  statement 
to  its  federal  income  tax  return  for  the 
taxable  year  in  which  the  election  is 
made  showing  the  actual  absorption 
ratios  determined  under  the  simplified 
production  method  during  its  first  test 
period.  This  statement  must  disclose  the 
historic  absorption  ratio  to  be  used  by 
the  taxpayer  diuing  its  qualifying 
period.  A  similar  statement  must  be 
attached  to  the  federal  income  tax  return 
for  the  first  taxable  year  within  any 
subsequent  qualifying  period  (i.e.,  after 
an  updated  test  period). 

(B)  Recordkeeping.  A  taxpayer  must 
maintain  all  appropriate  records  and 
details  supporting  the  historic 
absorption  ratio  until  the  expiration  of 
the  statute  of  limitations  for  the  last  year 
for  which  the  taxpayer  applied  the 
particular  historic  absorption  ratio  in 
determining  additional  section  263A 
costs  capitalized  to  eligible  property. 

(v)  Transition  rules.  Taxpayers  will  be 
permitted  to  elect  a  historic  absorption 
ratio  in  their  first,  second,  or  third 
taxable  year  beginning  after  December 
31, 1993,  under  such  terms  and 
conditions  as  may  be  prescribed  by  the 
Commissioner.  Taxpayers  are  eligible  to 
make  an  election  under  these  transition 
rules  whether  or  not  they  previously 
used  the  simplified  production  method. 
A  taxpayer  making  such  an  election 
must  recompute  (or  compute)  its 
additional  section  263A  costs,  and  thus, 
its  historic  absorption  ratio  for  its  first 
test  period  as  if  the  rules  prescribed  in 
this  section  and  §§  1.263A-1  and 
1.263A-3  had  applied  throughout  the 
test  period. 

(vi)  Example.  The  provisions  of  this 
paragraph  (b)(4)  are  illustrated  by  the 
following  example: 

Example,  (i)  Taxpayer  M  uses  the  FIFO 
method  of  accounting  for  inventories  and  for 
1994  elects  to  use  the  historic  absorption 
ratio  with  the  simplified  production  method. 
After  recomputing  its  additional  section 
263A  costs  in  accordance  with  the  transition 
rules  of  paragraph  (b)(4)(v)  of  this  section,  M 
identifies  the  following  costs  incurred  during 
the  test  period: 

1991: 

Add’l  section  263A  costs — $100  Section 
471  costs— $3,000 
1992; 
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Add’I  section  263A  costs — 200  Section 
471  costs— $4,000 
1993: 


Add’I  section  263A  costs — 300  Section 
471  costs— $5,000 

(ii)  Therefore,  M  computes  a  5%  historic 
absorption  ratio  determined  as  follows: 


Historic  absorption  ratio  = 


$100  +  2004-300 
$3,000  +  4,000  +  5,000 


$600 

$12,000 


=  5% 


(iii)  In  1994,  M  incurs  $10,000  of  section 
471  costs  of  which  $3,000  remain  in 
inventory  at  the  end  of  the  year.  Under  the 


simplified  production  method  using  a 
histmic  abMrpticn  ratio,  M  determines  the 
additional  section  263A  costs  allocable  to  its 


ending  inventory  by  multiplying  its  historic 
absorption  ratio  (5%)  by  the  section  471  costs 
remaining  in  its  ending  inventory  as  follows: 


Additional  section  263 A  costs  =  5%  x  $3,000  =  $150 


(iv)  To  determine  its  ending  inventory 
under  section  263A,  M  adds  the  additional 
section  263A  costs  allocable  to  ending 
inventory  to  its  section  471  costs  remaining 
in  ending  inventory  ($3,150=$15(H$3,000). 
The  balance  of  M's  additional  section  263A 
costs  incurred  during  1994  is  taken  into 
account  in  1994  as  part  of  M's  cost  of  goods 
sold. 

(v)  M’s  qualifying  period  ends  with  the 
close  of  its  1998  taxable  year.  Therefore,  1999 
is  a  recomputation  year  in  which  M  must 
compute  its  actual  absorption  ratio.  M 
determines  its  actual  abrarption  ratio  for 
1999  to  be  5.25%  and  compares  that  ratio  to 
its  historic  absorption  ratio  (5.0%). 

Therefore,  M  must  continue  to  use  its  historic 
absorption  ratio  of  5.0%  throughout  an 
extended  qualifying  period,  1999  through 
2004  (the  recomputation  year  and  the 
following  five  taxable  years). 

(vi)  If,  instead.  M's  actual  absorption  ratio 
for  1999  were  not  between  4.5%  and  5.5%, 
M's  qualifying  period  would  end  and  M 
would  be  required  to  compute  a  new  historic 
absorption  ratio  with  reference  to  an  updated 
test  period  of  1999,  2000,  and  2001.  Once  M's 
historic  absorption  ratio  is  determined  for  the 
updated  test  period,  it  would  be  used  for  a 
new  qualifying  period  beginning  in  2002. 

(c)  Additional  simplified  methods  for 
producers.  The  Commissioner  may 
prescribe  additional  elective  simplified 
methods  by  revenue  ruling  or  revenue 
procedure. 

(d)  Cross  reference.  See  §  1.6001-1 (a) 
regarding  the  duty  of  taxpayers  to  keep 
such  records  as  are  sufficient  to 
establish  the  amount  of  gross  income, 
deductions,  etc. 

f  1.263A-3  Rules  relating  to  property 
acquired  for  resale. 

(a)  Capitalization  rules  for  property 
acquired  for  resale — (1)  In  general. 
Section  263A  applies  to  real  property 
and  personal  property  described  in 
section  1221(1)  acquired  for  resale  by  a 
retailer,  wholesaler,  or  other  taxpayer 
(reseller).  However,  section  263A  does 
not  apply  to  personal  property 
described  in  section  1221(1)  acquired 
for  resale  by  a  reseller  whose  average 
annual  gross  receipts  for  the  three 


previous  taxable  years  do  not  exceed 
§  10,000,000  (small  reseller).  For  this 
urpose,  personal  property  includes 
oth  tangible  and  intangible  property. 
Property  acquired  for  resale  includes 
sto^  in  trade  of  the  taxpayer  or  other 
property  which  is  includible  in  the 
taxpayer’s  inventory  if  on  hand  at  the 
close  of  the  taxable  year,  and  property 
held  by  the  taxpayer  primarily  for  sale 
to  customers  in  the  ordinary  course  of 
the  taxpayer’s  trade  or  business.  See, 
however,  §  1.263A-l(b)(ll)  for  an 
exception  for  certain  de  minimis 
property  provided  to  customers  incident 
to  the  provision  of  services. 

(2)  Resellers  with  production 
activities — (i)  In  general.  Generally,  a 
taxpayer  must  capitalize  all  direct  costs 
and  certain  indirect  costs  associated 
with  real  property  and  tangible  personal 
property  it  produces.  See  §  1.263A-2(a). 
Thus,  except  as  provided  in  paragraphs 
(a)(2)(ii)  and  (3)  of  this  section,  a 
reseller,  including  a  small  reseller,  that 
also  produces  property  must  capitalize 
the  additional  section  263A  costs 
associated  with  any  property  it 
produces. 

(ii)  Exception  for  small  resellers. 
Under  this  paragraph  (a)(2)(ii),  a  small 
reseller  is  not  required  to  capitalize 
additional  section  263A  costs  associated 
with  any  personal  property  that  is 
produced  incident  to  its  resale 
activities,  provided  the  production 
activities  are  de  minimis  (within  the 
meaning  of  paragraph  (a)(2)(iii)  of  this 
section). 

(iii)  De  minimis  production 
activities — (A)  In  general.  (I)  In 
determining  whether  a  taxpayer’s 
production  activities  are  de  minimis,  all 
facts  and  circumstances  must  be 
considered.  For  example,  the  taxpayer 
must  consider  the  volume  of  the 

reduction  activities  in  its  trade  or 
usiness.  Production  activities  are 
presumed  de  minimis  if — 

(i)  The  gross  receipts  from  the  sale  of 
the  property  produced  by  the  reseller 


are  less  than  10  percent  of  the  total  gross 
receipts  of  the  trade  or  business:  and 

(ii)  Tbe  labor  costs  allocable  to  the 
trade  or  business’  production  activities 
are  less  than  10  percent  of  the  reseller’s 
total  labor  costs  allocable  to  its  trade  or 
business. 

(2)  For  purposes  of  this  de  minimis 
presumption,  gross  receipts  has  the 
same  definition  as  provided  in 
paragraph  (b)  of  this  section  except  that 
gross  receipts  are  measured  at  the  trade- 
or-business  level  rather  than  at  the 
single^mployer  level. 

(B)  Example.  The  application  of  this 
paragraph  (a)(2)  may  be  illustrated  by 
the  following  example: 

Example — Small  reseller  with  de  minimis 
production  activities.  Taxpayer  N  is  a  small 
reseller  in  the  retail  grocery  business  whose 
average  annual  gross  receipts  for  the  three 
previous  taxable  years  are  less  than 
§  10,000,000.  N's  grocery  stores  typically 
contain  bakeries  where  customers  may 
purchase  baked  goods  produced  by  N.  N’s 
gross  receipts  from  its  bakeries  are  5%  of  the 
entire  grocery  business.  N’s  labor  costs  from 
its  bakeries  are  3%  of  its  total  labor  costs 
allocable  to  the  entire  grocery  business. 
Because  both  ratios  are  less  than  10%,  N’s 
production  activities  are  de  minimis.  Further, 
because  N’s  production  activities  are  incident 
to  its  resale  activities,  N  is  not  required  to 
capitalize  any  additional  section  263A  costs 
associated  with  its  produced  property. 

(3)  Resellers  with  property  produced 
under  contract.  Generally,  property 
produced  for  a  taxpayer  under  a 
contract  (within  the  meaning  of 

§  1.263A-2(a)(l)(ii)(B)(2))  is  treated  as 
property  produced  by  the  taxpayer.  See 
§  1.263A-2(a)(l)(ii)(B).  However,  a  small 
reseller  is  not  required  to  capitalize 
additional  section  263A  costs  to 
personal  property  produced  for  it  under 
contract  with  an  unrelated  person  if  the 
contract  is  entered  into  incident  to  the 
resale  activities  of  the  small  reseller  and 
the  property  is  sold  to  its  customers.  For 
purposes  of  this  paragraph,  persons  are 
related  if  they  are  described  in  section 
267(b)  or  707(b). 
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(4)  Use  of  the  simplified  resale 
method — (i)  In  general.  Except  as 
provided  in  paragraphs  (a)(4)(ii)  and  (iii) 
of  this  section,  a  taxpayer  may  elect  the 
simplified  production  method  (as 
descrihed  in  §  1.263A-2(h))  but  may  not 
elect  the  simplified  resale  method  (as 
described  in  paragraph  (d)  of  this 
sef^tion)  if  the  taxpayer  is  engaged  in 
both  production  and  resale  activities 
with  respect  to  the  items  of  eligible 
property  listed  in  §  1.263A-2(b)(2). 

(ii)  Resellers  with  de  minimis 
production  activities.  A  reseller 
otherwise  permitted  to  use  the 
simplified  resale  method  in  paragraph 
(d)  of  this  section  may  use  the 
simplified  resale  method  if  its 
production  activities  with  respect  to  the 
items  of  eligible  property  listed  in 

§  1.263A— 2(b)(2)  are  de  minimis  (within 
the  meaning  of  paragraph  (a)(2)(iii)  of 
this  section)  and  incident  to  its  resale  of 
personal  property  described  in  section 
1221(1). 

(iii)  Resellers  with  property  produced 
under  a  contract.  A  reseller  otherwise 
permitted  to  use  the  simplified  resale 
method  in  paragraph  (d)  of  this  section 
may  use  the  simplified  resale  method 
even  though  it  has  personal  property 
produced  for  it  (e.g.,  private  label  goods) 
under  a  contract  with  an  unrelated 
person  if  the  contract  is  entered  into 
incident  to  its  resale  activities  and  the 
property  is  sold  to  its  customers.  For 
purposes  of  this  paragraph  (a)(4)(iii), 
persons  are  related  if  they  are  described 
in  section  267(b)  or  707(b). 

(iv)  Application  of  simplified  resale 
method.  A  taxpayer  that  uses  the 
simplified  resale  method  and  has  de 
minimis  production  activities  incident 
to  its  resale  activities  or  property 
produced  under  contract  must  capitalize 
all  costs  allocable  to  eligible  property 
produced  using  the  simplified  resale 
method. 

(b)  Gross  receipts  exception  for  small 
resellers — (1)  In  general.  Section  263A 
does  not  apply  to  any  personal  property 
acquired  for  resale  during  any  taxable 
year  if  the  taxpayer’s  (or  its 
predecessors')  average  annual  gross 
receipts  for  the  three  previous  taxable 
years  (test  period)  do  not  exceed 
§  10,000,000.  However,  taxpayers  that 
acquire  real  property  for  resale  are 
subject  to  section  263A  with  respect  to 
real  property  regardless  of  their  gross 
receipts.  See  section  263A(b)(2)(B). 

(i)  Test  period  for  new  taxpayers.  For 
purposes  of  applying  this  exception,  if 
a  taxpayer  has  b^n  in  existence  for  less 
them  three  taxable  years,  the  taxpayer 
determines  its  average  annual  gross 
receipts  for  the  number  of  taxable  years 
(including  short  taxable  years)  that  the 


taxpayer  (or  its  predecessor)  has  been  in 
existence. 

(ii)  Treatment  of  short  taxable  year.  In 
the  case  of  a  short  taxable  year,  the 
taxpayer’s  gross  receipts  are  annualized 
by— 

(A)  Multiplying  the  gross  receipts  of 
the  short  taxable  year  by  12;  and 

(B)  Dividing  the  product  determined 
in  paragraph  (b)(l)(ii)(A)  of  this  section 
by  the  number  of  months  in  the  short 
taxable  year. 

(2)  Definition  of  gross  receipts — (i)  In 
general.  Gross  receipts  are  the  total 
amount,  as  determined  under  the 
taxpayer’s  method  of  accounting, 
derived  horn  ail  of  the  taxpayer’s  trades 
or  businesses  (e.g.,  revenues  derived 
fit)m  the  sale  of  inventory  before 
reduction  for  cost  of  goods  sold). 

(ii)  Amounts  excluded.  For  purposes 
of  this  paragraph  (b),  gross  receipts  do 
not  include  amounts  representing — 

(A)  Returns  or  allowances; 

(B)  Interest,  dividends,  rents, 
royalties,  or  annuities,  not  derived  in 
the  ordinary  course  of  a  trade  or 
business; 

(C)  Receipts  horn  the  sale  or  exchange 
of  capital  assets,  as  defined  in  section 
1221; 

(D)  Repayments  of  loans  or  similar 
instruments  (e.g..  a  repayment  of  the 
principal  amount  of  a  loan  held  by  a 
commercial  lender); 

(E)  Receipts  horn  a  sale  or  exchange 
not  in  the  ordinary  course  of  business, 
such  as  the  sale  of  an  entire  trade  or 
business  or  the  sale  of  property  used  in 
a  trade  or  business  as  defined  under 
section  1221(2);  and 

(F)  Receipts  from  any  activity  other 
than  a  trade  or  business  or  an  activity 
engaged  in  for  profit. 

(3)  Aggregation  of  gross  receipts — (i) 

In  general.  In  determining  gross 
receipts,  all  persons  treated  as  a  single 
employer  under  section  52(a)  or  (b). 
section  414(m),  or  any  regulation 
prescribed  under  section  414  (or 
persons  that  would  be  treated  as  a  single 
employer  under  any  of  these  provisions 
if  they  had  employees)  shall  be  treated 
as  one  taxpayer.  The  gross  receipts  of  a 
single  employer  (or  the  group)  are 
determined  by  aggregating  the  gross 
receipts  of  all  persons  (or  the  members) 
of  the  group,  excluding  any  gross 
receipts  attributable  to  transactions 
occurring  between  group  members. 

(ii)  Single  employer  defined.  A 
controlled  group,  which  is  treated  as  a 
single  employer  under  section  52(a), 
includes  members  of  a  controlled  group 
within  the  meaning  of  section  1563(a). 
regardless  of  whether  such  members 
would  be  treated  as  component 
members  of  such  group  under  section 
1563(b).  (See  §  1.52-l(c).)  Thus,  for 


example,  the  gross  receipts  of  a 
fi^nchised  corporation  that  is  treated  as 
an  excluded  member  for  purposes  of 
section  1563(b)  are  included  in  the 
single  employer’s  gross  receipts  under 
this  aggregation  rule,  if  such  corporation 
and  the  taxpayer  were  members  of  the 
same  controlled  group  under  section 
1563(a). 

(iii)  Gross  receipts  of  a  single 
employer.  The  gross  receipts  of  a  single 
employer  for  the  test  pteriod  include  the 
gross  receipts  of  all  group  members  (or 
their  predecessors)  that  are  members  of 
the  group  as  of  the  first  day  of  the 
taxable  year  in  issue,  regardless  of 
whether  such  persons  were  members  of 
the  group  for  any  of  the  three  preceding 
taxable  years.  The  gross  receipts  of  the 
single  employer  for  the  test  period  do 
not,  however,  include  the  gross  receipts 
of  any  member  that  was  a  group  member 
(including  any  predecessor)  for  any  or 
all  of  the  three  preceding  taxable  years, 
and  is  no  longer  a  group  member  as  of 
the  first  day  of  the  taxable  year  in  issue. 
Any  group  member  that  has  a  taxable 
year  of  less  than  12  months  must 
annualize  its  gross  receipts  in 
accordance  with  paragraph  (b)(l)(ii)  of 
this  section. 

(iv)  Examples.  The  provisions  of  this 
paragraph  (b)(3)  are  illustrated  by  the 
following  examples; 

Example  1.  Subsidiary  acquired  during  the 
taxable  year.  A  parent  corporation,  (P).  has 
owned  100%  of  the  stock  of  another 
corporation,  (Si),  continually  since  1989.  P 
and  Si  are  calendar  year  taxpayers.  SI 
acquires  property  for  resale.  On  January  1. 
1994,  P  acquires  100%  of  the  stock  of  another 
calendar  year  corporation  (S2).  In 
determining  whether  Si’s  resale  activities  are 
subject  to  the  provisions  of  section  263A  for 
1994,  the  gross  receipts  of  P,  SI,  and  S2  for 
1991, 1992,  and  1993  are  aggregated, 
excluding  the  gross  receipts,  if  any, 
attributable  to  transactions  occurring 
between  the  three  corporations. 

Example  2.  Subsidiary  sold  during  the 
taxable  year.  Since  1989,  a  parent 
corporation.  (P),  has  continually  owned 
100%  of  the  stock  of  two  other  corporations. 
(Si)  and  (S2).  The  three  corporations  are 
calendar  year  taxpayers.  SI  acquires  property 
for  resale.  On  December  31,  1993,  P  sells  all 
of  its  stock  in  S2.  In  determining  whether 
Si's  resale  activities  are  subject  to  the 
provisions  of  section  263 A  for  1994,  only  the 
gross  receipts  of  P  and  SI  for  1991, 1992,  and 
1993  must  be  aggregated,  excluding  the  gross 
receipts,  if  any.  attributable  to  transactions 
occurring  between  the  two  corporations. 

(c)  Purchasing,  handling,  and  storage 
costs — (1)  In  general.  Generally, 

§  1.263A-l(e)  describes  the  types  of 
costs  that  must  be  capitalized  by 
taxpayers.  Resellers  must  capitalize  the 
acquisition  cost  of  property  acquired  for 
resale,  as  well  as  indirect  costs 
described,  in  §  1.263A-l(e)(3),  which  are 
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properly  allocable  to  property  acquired 
for  resale.  The  indirect  costs  most  often 
incurred  by  resellers  are  purchasing, 
handling,  and  storam  costs.  This 
paragraph  (c)  provides  additional 
guidance  regarding  each  of  these 
categories  of  costs.  As  provided  in 
§  1.263A-l(e),  this  paragraph  (c)  also 
applies  to  producers  incurring 
purchasing,  handling,  and  storage  costs. 

(2)  Costs  attributable  to  purchasing, 
handling,  and  storage.  The  costs 
attributable  to  purchasing,  handling, 
and  storage  activities  generally  consist 
of  direct  and  indirect  labor  costs 
(including  the  costs  of  pension  plans 
and  other  hinge  benefits);  occupancy 
expenses  including  rent,  depreciation, 
insurance,  security,  taxes,  utilities  and 
maintenance;  materials  and  supplies; 
rent,  maintenance,  depreciation,  and 
insurance  of  vehicles  and  equipment; 
tools;  telephone;  travel;  and  the  general 
and  administrative  costs  that  directly 
benefit  or  are  incurred  by  reason  of  ^e 
taxpayer’s  activities. 

(3)  Purchasing  costs — (i)  In  general. 
Purchasing  costs  are  costs  associated 
with  operating  a  pim±asing  department 
or  office  within  a  trade  or  business, 
including  personnel  costs  (e.g.,  of 
buyers,  assistant  buyers,  and  clerical 
workers),  relating  to — 

(A)  The  selection  of  merchandise; 

(B)  The  maintenance  of  stock 
assortment  emd  volume; 

(C)  The  placement  of  purchase  orders; 

(D)  The  establishment  and 
maintenance  of  vendor  contacts;  and 

(E)  The  comparison  and  testing  of 
merchandise. 

(ii)  Determination  of  whether 
personnel  are  engaged  in  purchasing 
activities.  The  determination  of  whether 
a  person  is  engaged  in  purchasing 
activities  is  based  upon  the  activities 
performed  by  that  person  and  not  upon 
the  person’s  title  or  job  classification. 
Thus,  for  example,  although  an 
employee’s  job  function  may  be 
described  in  such  a  way  as  to  indicate 
activities  outside  the  area  of  purchasing 
(e.g.,  a  marketing  representative),  such 
activities  must  be  analyzed  on  the  basis 
of  the  activities  performed  by  that 
employee.  If  a  person  performs  both 
punJiasing  and  non-purchasing 
activities,  the  taxpayer  must  reasonably 
allocate  the  person’s  labor  costs  between 
these  activities.  For  example,  a 
reasonable  allocation  is  one  based  on 
the  amount  of  time  the  person  spends 
on  each  activity. 

(A)  */j-%  rule  for  allocating  labor 
costs.  A  taxpayer  may  elect  the 
rule, for  allocating  labor  costs  of  persons 
performing  both  purchasing  and  non¬ 
purchasing  activities.  If  elected,  the 
taxpayer  must  allocate  the  labor  costs  of 


all  such  persons  using  the  rule. 
Under  this  rule— 

(1)  If  less  than  one-third  of  a  person’s 
activities  are  related  to  purchasing,  none 
of  that  person’s  labor  costs  are  allocated 
to  purchasing; 

(2)  If  more  than  two-thirds  of  a 
person’s  activities  are  related  to 
purchasing,  all  of  that  person’s  labor 
costs  are  allocated  to  purchasing;  and 

(3)  In  all  other  cases,  the  taxpayer 
must  reasonably  allocate  labor  costs 
between  purchasing  and  non¬ 
purchasing  activities. 

(B)  Example.  The  application  of 
paragraph  (c)(3)(ii)(A)  of  this  section 
may  be  illustrated  by  the  following 
example: 

Example.  Taxpayer  O  Is  a  reseller  that 
employs  three  persons.  A,  B,  and  C,  who 
perform  both  purchasing  and  non- 
purchasing  activities.  These  persons  spend 
the  following  time  performing  purchasing 
activities:  A-25  %;  B-70  %;  and  C-50  %. 
Under  the  Vt-%  rule.  Taxpayer  O  treats  none 
of  A’s  labOT  costs  as  purchasing  costs,  all  of 
B’s  labor  costs  as  purchasing  costs,  and 
Taxpayer  O  allocates  50  %  of  (Ts  labor  costs 
as  purchasing  costs. 

(4)  Handling  costs — (i)  In  general. 
Handling  costs  include  costs 
attributable  to  processing,  assembling, 
repackaging,  transporting,  and  other 
similar  activities  with  respect  to 
property  acquired  for  resale,  provided 
the  activities  do  not  come  within  the 
meaning  of  the  term  produce  as  defined 
in  §  1.263A-2(a)(l).  Handling  costs  are 
generally  required  to  be  capitalized 
under  section  263A.  Under  this 
paragraph  (c)(4)(i),  however,  handling 
costs  incurred  at  a  retail  sales  facility  (as 
defined  in  paragraph  (c)(5)(ii)(B)  of  this 
section)  with  respect  to  property  sold  to 
retail  customers  at  the  facility  are  not 
required  to  be  capitalized.  Thus,  for 
example,  handling  costs  incurred  at  a 
retail  sales  facility  to  unload,  unpack, 
mark,  and  tag  goods  sold  to  retail 
customers  at  the  fadlity  are  not  required 
to  be  capitalized.  In  addition,  handling 
costs  incurred  at  a  dual-function  storage 
facility  (as  defined  in  paragraph 
(c)(5)(ii)(G)  of  this  section)  with  respect 
to  property  sold  to  customers  firom  the 
facility  are  not  required  to  be  capitalized 
to  the  extent  that  the  costs  are  incurred 
with  respect  to  property  sold  in  on-site 
sales.  Handling  costs  attributable  to 
property  sold  to  customers  from  a  dual¬ 
function  storage  facility  in  on-site  sales 
are  determined  by  applying  the  ratio  in 
para^ph  (c)(5)(iii)(B)  of  this  section. 

(ii)  Pmcessing  costs.  Processing  costs 
are  the  costs  a  reseller  incurs  in  making 
minor  changes  or  alterations  to  the 
nature  or  form  of  a  product  acquired  for 
resale.  Minor  changes  to  a  product 
include,  for  example,  monogramming  a 


sweater,  altering  a  pair  of  pants,  and 
other  similar  activities. 

(iii)  Assembling  costs.  Generally, 
assembling  costs  are  costs  associated 
with  incidental  activities  that  are 
necessary  in  readying  property  for  resale 
(e.g.,  att^ing  wheels  and  handlebars  to 
a  bicycle  acquired  for  resale). 

(iv)  Repaclcaging  costs.  Repackaging 
costs  are  the  costs  a  taxpayer  incurs  to 
package  property  for  sale  to  its 
customers. 

(v)  Transportation  costs.  Generally, 
transportation  costs  are  the  costs  a 
taxpayer  incurs  moving  or  shipping 
property  acquired  for  resale.  These  costs 
include  the  cost  of  dispatching  trucks; 
loading  and  unloading  shipments;  and 
sorting,  tagging,  and  marking  property. 
Transportation  costs  may  consist  of 
depreciation  on  trucks  and  equipment 
and  the  costs  of  fuel,  insurance,  labor, 
and  similar  costs.  Generally, 
transportation  costs  required  to  be 
capitalized  include  costs  incurred  in 
transporting  property — 

(A)  From  the  vendor  to  the  taxpayer; 

(B)  From  one  of  the  taxpayer’s  storage 
facilities  to  another  of  its  storage 
facilities; 

(C)  From  the  taxpayer’s  storage 
facility  to  its  retail  sales  facility; 

(D)  From  the  taxpayer’s  retail  sales 
facility  to  its  storage  facility;  and 

(E)  From  one  of  the  taxpayer’s  retail 
sales  facilities  to  another  of  its  retail 
sales  facilities. 

(vi)  Costs  not  considered  handling 
costs — (A)  Distribution  costs.  [Reserved] 

(B)  Delivery  of  custom-ordered  items. 
[Reserved] 

(C)  Repackaging  after  sale  occurs. 
[Reserved] 

(5)  Storage  costs — (i)  In  general. 
Generally,  storage  costs  are  capitalized 
under  section  263A  to  the  extent  they 
are  attributable  to  the  operation  of  an 
off-site  storage  or  warehousing  facility 
(an  off-site  storage  facility).  However, 
storage  costs  attributable  to  the 
operation  of  an  on-site  storage  facility 
(as  defined  in  paragraph  (c)(5)(ii)(A)  of 
this  section)  are  not  required  to  be 
capitalized  under  section  263A.  Storage 
costs  attributable  to  a  dual-function 
storage  facility  (as  defined  in  paragraph 
(c)(5)(ii)(G)  of  this  section)  must  be 
capitalized  to  the  extent  that  the 
facility’s  costs  are  allocable  to  off-site 
storage. 

(ii)  Definitions — (A)  On-site  storage 
facility.  An  on-site  storage  facility  is 
defined  as  a  storage  or  warehousing 
facility  that  is  physically  attached  to, 
and  an  integral  part  of,  a  retail  sales 
facility. 

(B)  Retail  sales  facility.  (1)  A  retail 
sales  facility  is  defined  as  a  facility 
where  a  taxpayer  sells  merchandise 


Federal  Register  /  Vol.  58»  No.  151  /  Monday,  August  9,  1993  /  Rules  and  Regulations  42227 


exclusively  to  retail  customers  in  on-site 
sales.  For  this  purpose,  a  retail  sales 
facility  includes  those  portions  of  any 
specific  retail  site — 

(i)  Which  are  customarily  associated 
with  and  are  an  integral  part  of  the 
operations  of  that  retail  site; 

(ii)  Which  are  generally  open  each 
business  day  exclusively  to  retail 
customers; 

(iji)  On  or  in  which  retail  customers 
normally  and  routinely  shop  to  select 
specific  items  of  merchandise;  and 

(iV)  Which  are  adjacent  to  or  in 
immediate  proximity  to  other  portions 
of  the  specific  retail  site. 

{2)  Thus,  for  example,  two  lots  of  an 
automobile  dealership  physically 
separated  by  an  alley  or  an  access  road 
would  generally  be  considered  one 
retail  sales  facility,  provided  customers 
routinely  shop  on  both  of  the  lots  to 
select  the  specific  automobiles  that  they 
wish  to  acquire. 

(C)  An  integral  part  of  a  retail  sales 
facility.  A  storage  facility  is  considered 
an  integral  part  of  a  retail  sales  facility 
when  the  storage  facility  is  an  essential 
and  indispensable  part  of  the  retail  sales 
facility.  For  example,  if  the  storage 
facility  is  used  exclusively  for  filling 
orders  or  completing  sales  at  the  retail 
sales  facility,  the  storage  facility  is  an 
integral  part  of  the  retail  sales  facility. 

(D)  On-site  sales.  On-site  sales  are 
defined  as  sales  made  to  retail 
customers  physically  present  at  a 
facility.  For  example,  mail  order  and 
catalog  sales  are  made  to  customers  not 
physically  present  at  the  facility,  and 
thus,  are  not  on-site  sales. 

(E)  Retail  customer — (1)  In  general.  A 
retail  customer  is  defined  as  the  final 
purchaser  of  the  merchandise.  A  retail 
customer  does  not  include  a  person  who 
resells  the  merchandise  to  others,  such 
as  a  contractor  or  manufacturer  that 
incorporates  the  merchandise  into 
another  product  for  sale  to  customers. 

(2)  Certain  non-retail  customers 
treated  as  retail  customers.  For  purposes 
of  this  section,  a  non-retail  customer  is 
treated  as  a  retail  customer  with  respect 
to  a  particular  facility  if  the  following 
requirements  are  satisfied — 

(j)  The  non-retail  customer  purchases 
go^s  under  the  same  terms  and 
conditions  as  are  available  to  retail 
customers  (e.g.,  no  special  discounts); 

(ii)  The  non-retail  customer  purchases 
goods  in  the  same  manner  as  a  retail 
customer  (e.g.,  the  non-retail  customer 
may  not  place  orders  in  advance  and 
must  come  to  the  facility  to  eicamine 
and  select  goods); 

(Hi)  Retail  customers  shop  at  the 
facility  on  a  routine  basis  (i.e.,  on  most 
business  days),  and  no  special  days  or 


hours  are  reserved  for  non-retail 
customers;  and 

(iv)  More  than  50  percent  of  the  gross 
sales  of  the  facility  are  made  to  retail 
customers. 

(F)  Off-site  storage  facility.  An  ofi-site 
storage  facility  is  defined  as  a  storage 
facility  that  is  not  an  on-site  storage 
facility 

(G)  Dual-function  storage  facility.  A 
dual-function  storage  facility  is  defined 
as  a  storage  facility  that  serves  as  both 
an  off-site  storage  facility  and  an  on-site 
storage  facility.  For  example,  a  dual¬ 
function  storage  facility  would  include 
a  regional  warehouse  that  serves  the 
taxpayer’s  separate  retail  sales  outlets 
and  also  contains  a  sales  outlet  therein. 

A  dual-function  storage  facility  also 
includes  any  facility  where  sales  are 
made  to  retail  customers  in  on-site  sales 
and  to¬ 
ft)  Retail  customers  in  sales  that  are 

not  on-site  sales;  or 
(2)  Other  customers. 

(iii)  Treatment  of  storage  costs 
incurred  at  a  dual-function  storage 
facility — (A)  In  general.  Storage  costs 
associated  with  a  dual-function  storage 
facility  must  be  allocated  between  the 
off-site  storage  function  and  the  on-site 
storage  function.  To  the  extent  that  the 
dual-function  storage  facility’s  storage 
costs  are  allocable  to  the  ofi-site  storage 
function,  they  must  be  capitalized.  To 
the  extent  that  the  dual-function  storage 
facility’s  storage  costs  are  allocable  to 
the  on-site  storage  function,  they  are  not 
reouired  to  be  capitalized. 

(B)  Dual-function  storage  facility 
allocation  ratio — (1)  In  general.  Storage 
costs  associated  with  a  dual-function 
storage  facility  must  be  allocated 
between  the  off-site  storage  function  and 
the  on-site  storage  function  using  the 
ratio  of — 

(1)  Gross  on-site  sales  of  the  facility 
(i.e.,  gross  sales  of  the  facility  made  to 
retail  customers  visiting  the  premises  in 
person  and  purchasing  merchandise 
stored  therein);  to 

(ii)  Total  gross  sales  of  the  facility.  For 
this  purpose,  the  total  gross  sales  of  the 
facility  include  the  value  of  items 
shipped  to  other  facilities  of  the 
taxpayer. 

(2)  Illustration  of  ratio  allocation.  For 
example,  if  a  dual-function  storage 
facility’s  on-site  sales  are  40  percent  of 
the  total  gross  sales  of  the  facility,  then 
40  percent  of  the  facility’s  storage  costs 
are  allocable  to  the  on-site  storage 
function  and  are  not  required  to  be 
capitalized  under  section  263A. 

(3)  Appropriate  adjustments  for  other 
uses  of  a  dual-function  storage  facility. 
Prior  to  computing  the  allocation  ratio 
in  paragraph  (c)(5)(iii)(B)  of  this  section, 
a  taxpayer  must  apply  the  principles  of 


paragraph  (c)(5)(iv)  of  this  section  in 
determining  the  portion  of  the  facility 
that  is  a  dual-function  storage  facility 
(and  the  costs  attributable  to  such 
portion). 

(C)  De  minimis  90-10  rule  for  dual¬ 
function  storage  facilities.  If  90  percent 
or  more  of  the  costs  of  a  facility  are 
attributable  to  the  on-site  storage 
function,  the  entire  storage  facility  is 
deemed  to  be  an  on-site  storage  facility. 

In  contrast,  if  10  percent  or  less  of  the 
costs  of  a  storage  facility  are  attributable 
to  the  on-site  storage  function,  the  entire 
storage  facility  is  deemed  to  be  an  off¬ 
site  storage  facility. 

(iv)  Costs  not  attributable  to  an  off¬ 
site  storage  facility.  To  the  extent  that 
costs  incurr^  at  an  off-site  storage 
facility  are  not  properly  allocable  to  the 
taxpayer’s  storage  function,  the  costs  are 
not  accounted  for  as  off-site  storage 
costs.  For  example,  if  a  taxpayer  has  an 
office  attached  to  its  off-site  storage 
facility  where  work  unrelated  to  the 
storage  function  is  performed,  such  as  a 
sales  ofiice,  costs  associated  with  this 
office  are  not  ofi-site  storage  costs. 
However,  if  a  taxpayer  uses  a  portion  of 
an  ofi-site  storage  facility  in  a  manner 
related  to  the  storage  function,  for 
example,  to  store  equipment  or  supplies 
that  are  not  offered  for  sale  to 
customers,  costs  associated  with  this 
portion  of  the  facility  are  off-site  storage 
costs. 

(v)  Examples.  The  provisions  of  this 
paragraph  (c)(5)  are  illustrated  by  the 
following  examples: 

Example  1.  Catalog  or  mail  order  center. 
Taxpayer  P  operates  a  mail  order  catalog 
business.  As  part  of  its  business,  P  stores 
merchandise  for  shipment  to  customers  who 
purchase  the  merchandise  through  orders 
placed  by  telephone  or  mail.  P’s  storage 
facility  is  not  an  on-site  storage  facility 
because  no  on-site  sales  are  made  at  the 
facility. 

Example  2.  Pooled-stock  facility.  Taxpayer 
Q  maintains  a  pooled-stock  facility,  which 
functions  as  a  back-up  regional  storage 
facility  for  Q’s  retail  sales  outlets  in  the 
nearby  area.  Q’s  pooled  stock  facility  is  an 
off-site  storage  facility  because  it  is  neither 
physically  attached  to  nor  an  integral  part  of 
a  retail  sales  facility. 

Example  3.  Wholesale  warehouse. 

Taxpayer  R  operates  a  wholesale  warehouse 
where  wholesale  sales  are  made  to  customers 
physically  present  at  the  facility.  R’s 
customers  resell  the  goods  they  purchase 
from  R  to  final  retail  customers.  Because  no 
retail  sales  are  conducted  at  the  facility,  all 
storage  costs  attributable  to  R’s  wholesale 
warehouse  must  be  capitalized. 

(d)  Simplified  resale  method — (1) 
Introduction.  'This  paragraph  (d) 
provides  a  simplified  method  for 
determining  the  additional  section  263A 
costs  properly  allocable  to  property 


42228  Federal  Register  /  Vol.  58.  No.  151  /  Monday,  August  9,  1993  /  Rules  and  Regulations 


acquired  for  resale  and  other  eligible 
property  on  hand  at  the  end  of  the 
taxable  year. 

(2)  Eligible  property.  Generally,  the 
simplifi^  resale  mediod  is  only 
available  to  a  trade  or  business 
exclusively  engaged  in  resale  activities. 
However,  certain  resellers  with  property 
produced  as  a  result  of  de  minimis 
production  activities  or  property 


produced  under  contract  may  elect  the 
simplified  resale  method,  as  described 
in  paragraph  (a)(4)  of  this  section. 
Eligible  property  for  purposes  of  the 
simplifi^  resale  method,  therefore, 
includes  any  real  or  personal  property 
described  in  section  1221(1)  that  is 
acquired  for  resale  and  any  eligible 
property  (within  the  meaning  of 


§  1.263A-2(b)(2))  that  is  described  in 
para^ph  (a)(4)  of  this  section. 

{3)  Simplified  resale  method  without 
historic  absorption  ratio  election — (i) 
General  allocation  formula — (A)  In 
general.  Under  the  simplified  resale 
method,  the  additional  section  263A 
costs  allocable  to  eligible  property 
remaining  on  hand  at  the  close  of  the 
taxable  year  are  computed  as  follows: 


Combined  absorption  ratio  x  section  471  costs  remaining  on  hand  at  year  end 


(B)  Effect  of  allocation.  The  resulting 
pr^uct  under  the  general  allocation 
formula  is  the  additional  section  263A 
costs  that  are  added  to  the  taxpayer’s 
ending  section  471  costs  to  determine 
the  section  263A  costs  that  are 
capitalized. 

(C)  Definitions — (I)  Combined 
absorption  ratio.  *rhe  combined 
absorption  ratio  is  defined  as  the  sum  of 
the  storage  and  handling  costs 
absorption  ratio  as  defined  in  paragraph 
(d)(3)(i)(D)  of  this  section  and  the 
purchasing  costs  absorption  ratio  as 
defined  in  paragraph  (d)(3)(i)(E)  of  this 
section. 


(2)  Section  471  costs  remaining  on 
hand  at  year  end.  Section  471  costs 
remaining  on  hand  at  year  end  are 
generally  mean  the  section  471  costs,  as 
defined  in  §  1.263A-l(d)(2).  that  the 
taxpayer  incurs  during  its  current 
taxable  year,  which  remain  in  its  ending 
inventory  or  are  otherwise  on  hand  at 
year  end.  For  LIFO  inventories  of  a 
taxpayer,  the  section  471  costs 
remaining  on  hand  at  year  end  means 
the  increment,  if  any,  for  the  current 
year  stated  in  tenns  of  section  471  costs. 
See  paragraph  (d)(3)(ii)  of  this  section 
for  special  rules  applicable  to  LIFO 


taxpayers.  Except  as  otherwise  provided 
in  this  section  or  in  §  1.263A-1  or 
1.263A-2,  additional  section  263 A  costs 
that  are  allocated  to  inventories  on  hand 
at  the  close  of  the  taxable  year  under  the 
simplified  resale  method  of  this 
paragraph  (d)  are  treated  as  inventory 
costs  for  all  purposes  of  the  Internal 
Revenue  Code. 

(D)  Storage  and  handling  costs  • 
absorption  ratio. 

(1)  Under  the  simplified  resale 
method,  the  storage  and  handling  costs 
absorption  ratio  is  determined  as 
follows: 


Current  year’s  storage  and  handling  costs 
Beginning  inventory  plus  current  year’s  purchases 


(2)  Current  year’s  storage  and 
handling  costs  are  defined  as  the  total 
storage  costs  plus  the  total  handling 
costs  inctured  during  the  taxable  year 
that  relate  to  the  taxpayer’s  property  ^ 
acquired  for  resale  and  other  eligible 
property.  See  paragraph  (c)  of  this 
section,  which  discusses  storage  and 
handling  costs.  Storage  and  handling 
costs  must  include  the  amount  of 
allocable  mixed  service  costs  as 
described  in  paragraph  (d)(3)(i)(F)  of 


(2)  Current  year’s  purchasing  costs  are 
defined  as  the  total  purchasing  costs 
incurred  during  the  taxable  year  that 
relate  to  the  taxpayer’s  property 
acquired  for  resale  and  eligible  property. 
See  paragraph  (c)(3)  of  this  section, 
which  discusses  purchasing  costs. 
Purchasing  costs  must  include  the 
amount  of  allocable  mixed  service  costs 
determined  in  paragraph  (d)(3)(i)(F)  of 
this  section.  Current  year’s  pui^ases 


this  section.  Beginning  inventory  in  the 
denominator  of  the  storage  and  handling 
costs  absorption  ratio  refers  to  the 
section  471  costs  of  any  property, 
acquired  for  resale  or  other  eligible 
property  held  by  the  taxpayer  as  of  the 
beginning  of  the  taxable  year.  Current 
year’s  purchases  generally  mean  the 
taxpayer’s  section  471  costs  incurred 
with  respect  to  purchases  of  property 
acquired  for  resale  during  the  current 
taxable  year.  In  computing  the 

Current  year’s  purehasing  costs 
Current  year’s  purchases 


generally  mean  the  taxpayer’s  section 
471  costs  incurred  with  respect  to 
piurchases  of  property  acquired  for 
resale  during  the  current  taxable  year. 

(F)  Allocable  mixed  service  costs.  (I) 
If  a  taxpayer  allocates  its  mixed  service 
costs  to  purchasing  costs,  storage  costs, 
and  handling  costs  using  a  method 
described  in4 1.263A-l(g)(4).  the 
taxpayer  is  not  required  to  determine  its 
allocable  mixed  service  costs  under  this 


denominator  of  the  storage  and  handling 
costs  absorption  ratio,  a  taxpayer  using 
a  dollar-value  LIFO  method  of 
accounting,  must  state  beginning 
inventory  amounts  using  the  LIFO 
carrying  value  of  the  inventory  and  not 
current-year  dollars. 

(E)  Purchasing  costs  absorption  ratio. 
(1)  Under  the  simplified  resale  method, 
the  purchasing  costs  absorption  ratio  is 
determined  as  follows: 


paragraph  (d)(3)(i)(F).  However,  it  the 
taxpayer  uses  the  simplified  service  cost 
method,  the  amount  of  mixed  service 
costs  allocated  to  and  included  in  — 
purchasing  costs,  storage  costs,  and 
handling  costs  in  the  absorption  ratios 
in  paragraphs  (d)(3)(i)  (D)  and  (E)  of  this 
section  is  determined  as  follows: 
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Labor  costs  allocable  to  activity 
Total  labor  costs 


X  Total  mixed  service  costs 


(2)  Labor  costa  allocable  to  activity  are 
defined  as  the  total  labor  costs  allocable 
to  each  particular  activity  (i.e., 
purchasing,  handling,  and  storage), 
excluding  labor  costs  included  in  mixed 
service  costs.  Total  labor  costs  are 
defined  as  the  total  labor  costs 
(excluding  labor  costs  included  in 
mixed  service  costs)  that  are  incurred  in 
the  taxpayer’s  trade  or  business  during 
the  tax{d)le  y^r.  See  $  1.263A-l(h)(6) 
for  the  definition  of  total  mixed  service 
costs. 

(ii)  UFO  taxpayers  electing  simplified 
resale  metho(t—{A)  In  general.  Under 
the  simplified  resale  method,  a  taxpayer 
using  a  LIFO  method  must  calculate  a 
particular  year’s  index  (e.g..  under 
$  1.472-8(e))  without  regard  its 
additional  section  263A  costs.  Similarly, 
a  taxpayer  that  adjusts  current-year 
costs  by  applicable  indexes  to  determine 
whether  there  has  been  an  inventory 
increment  or  decrement  in  the  current 
year  for  a  particular  LIFO  pool  must 
disregard  the  additional  section  263A 
costs  in  making  that  determination. 

(B)  UFO  increment.  If  the  taxpayer 
determines  there  has  been  an  inventory 
increment,  the  taxpayer  must  state  the 
amount  of  the  increment  in  current-year 
dollars  (stated  in  terms  of  section  471 
costs).  'Hre  taxpayer  then  multiplies  this 
amount  by  the  combined  absorption 
ratio.  'The  resulting  product  is  the 
additional  section  263A  costs  that  must 
be  added  to  the  taxpayer's  increment  for 


the  year  stated  in  terms  of  section  471 
costs. 

(C)  UFO  decrement.  If  the  taxpayer 
determines  thwe  has  been  an  inventory 
decremenL  the  taxpayer  must  state  the 
amount  of  the  decrement  in  dollars 
applicable  to  the  particular  year  for 
which  the  LIFO  layer  has  bmn  invaded. 
The  additional  section  263A  costs 
incurred  in  prior  years  that  are 
applicable  to  the  decrement  are  charged 
to  cost  of  goods  sold.  The  additional 
section  263A  costs  that  are  applicable  to 
the  decrement  are  determined  by 
multiplying  the  additional  section  263A 
costs  allocated  to  the  layer  of  the  pool 
in  which  the  decrement  occurred  by  the 
ratio  of  the  decrement  (excluding 
additional  section  263A  costs)  to  the 
section  471  costs  in  the  layer  of  that 
pool. 

(iii)  Permissible  variations  of  the 
simplified  resale  method.  The  following 
variations  of  the  simplified  resale 
method  are  permitted: 

(A)  The  exclusion  of  beginning 
inventories  fit)m  the  denominator  in  the 
storage  end  handling  costs  absorption 
ratio  formula  in  paragraph  (d)(3)(i)(D)  of 
this  section;  or 

(B)  Multiplication  of  the  storage  and 
handling  costs  absorption  ratio  in 
paragraph  (d)(3)(i)(D)  of  this  section  by 
the  t(rtal  of  section  471  costs  included 
in  a  LIFO  taxpayer’s  ending  inventory 
(rather  than  just  the  increment,  if  any. 
experienced  by  the  LIFO  taxpayer 


during  the  taxable  year)  for  purposes  of 
determining  capitalizable  storage  and 
handling  costs. 

(iv)  Examples.  The  provisions  of  this 
paragraph  (d)(3)  are  illustrated  by  the 
following  examples: 

Example  1.  FIFO  inventory  method,  (i) 
Taxpayer  S  uses  the  FIFO  method  of 
accounting  for  inventories.  S’s  beginning 
inventory  for  1994  (all  of  which  was  sold 
during  1994)  was  $2,100,000  (consisting  of 
$2,000,000  of  section  471  costs  and  $100,000 
of  additional  section  263A  costs).  During 
1994,  S  makes  purchases  of  $10,000,000.  In 
addition,  S  incius  purchasing  costs  of 
$460,000,  stmage  costs  of  $110,000,  and 
handling  costs  of  $90,000.  S’s  purchases 
(section  471  costs)  remaining  in  ending 
inventory  at  the  end  of  1994  are  $3,000,000. 

(ii)  In  1994,  S  incurs  $400,000  of  total 
mix^  service  costs  and  $1,000,000  of  total 
labor  costs  (excluding  labor  costs  included  in 
mixed  service  costs).  In  addition,  S  incurs  the 
following  labor  coats  (excluding  labor  costs 
included  in  mixed  service  costs): 
purchasing — $100,000,  storage-^200,000. 
and  handling — $200,000.  Accordingly,  the 
following  mixed  service  costs  must  be 
included  in  purchasing  costs,  storage  costs, 
and  handling  costs  as  capitalizable  mixed 
service  costs:  purchasing —  $40,000 
(($100,000  divided  by  $1,000,000)  multiplied 
by  $400,000);  storage— $80,000  (($200,000 
divided  by  $1,000,000)  multiplied  by 
$400,000);  and  handling—  $80,000 
(($200,000  divided  by  $1 ,000,000]  multiplied 
by  $400,000). 

(iii)  S  computes  its  purchasing  costs 
absorption  ratio  for  1^4  as  follows; 


1994  purchasing  costs  $460,000  +  $40,000 
1 994  purchases  $  10,000,000 

$500,000 

"  $10,000,000 


=  5.0% 


(iv)  S  computes  its  storage  and  handling 
costs  absorption  ratio  for  1994  as  follows: 
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_ Storage  and  handling  costs _ 

Beginning  inventory  plus  1994  purchases 


($  1 10,000  -t-  $80,000)  +  ($90,000  +  $80,000) 

$2,000,000  +  $10,000,000 


$190,000 -H$170,000 
$12,000,000 
$360,000 
$12,000,000 
3.0% 


(v)  S's  combined  absorption  ratio  is  8.0  %, 
or  the  sum  of  the  purchasing  costs  absorption 
ratio  (5.0  %)  and  the  storage  and  handling 


costs  absorption  ratio  (3.0  %).  Under  the 
simplified  resale  method.  S  determines  the 
additional  section  263A  costs  allocable  to  its 


ending  inventory  by  multiplying  the 
combined  absorption  ratio  by  its  section  471 
costs  with  respe^  to  current  year’s  purchases 
remaining  in  ending  inventory: 


Additional  section  263A  costs  =  8.0%  x  $3,000,000  =  $240,000 


(vi)  S  adds  this  $240,000  to  the  $3,000,000 
of  piuchases  remaining  in  its  ending 
inventory  to  determine  its  total  ending  FIFO 
inventory  of  $3,240,000. 

Example  2.  UFO  inventory  method,  (i) 
Taxpayer  T  uses  a  dollar-value  UFO 
inventory  method.  Ts  beginning  inventory 
for  1994  is  $2,100,000  (consisting  of 
$2,000,000  of  section  471  costs  and  $100,000 
of  additional  section  263A  costs).  During 
1994,  T  makes  purchases  of  $10,000,000.  In 
addition.  T  incurs  purchasing  costs  of 
$460,000,  storage  costs  of  $110,000,  and 
handling  costs  of  $90,000.  Ts  1994  UFO 
increment  is  $1,000,000  ($3,000,000  of 
section  471  costs  in  ending  inventory  less 
$2,000,000  of  section  471  costs  in  banning 
inventory). 

(ii)  In  1994,  T  incurs  $400,000  of  total 
mix^  service  costs  and  $1,000,000  of  total 
labor  costs  (excluding  labor  costs  included  in 
mixed  service  costs).  In  addition,  T  incurs 
the  following  labor  costs  (excluding  labor 
costs  includ^  in  mixed  service  costs): 
piuchasing— $100,000,  storage— $200,000, 
and  handling— $200,000.  Accordingly,  the 


following  mixed  service  costs  must  be 
included  in  purchasing  costs,  storage  costs, 
and  handling  costs  as  capitalizable  mixed 
service  costs:  piuchasing— $40,000 
(($100,000  divided  by  $1,000,000]  multiplied 
by  $400,000);  storage—  $80,000  ((  $200,000 
divided  by  $1,000,000]  multipli^  by 
$400,000);  and  handling —  $80,000  (| 
$200,000  divided  by  $1,000,000]  multiplied 
by  $400,000). 

(iii)  Based  on  these  facts,  T  determines  that 
it  has  a  combined  absorption  ratio  of  8.0  %. 
To  determine  the  additional  section  263A 
costs  allocable  to  its  ending  inventory,  T 
multiplies  its  combined  al^rption  ratio  (8.0 
%)  by  the  $1,000,000  UFO  increment.  Thus, 
Ts  additional  section  263A  costs  allocable  to 
its  ending  inventory  are  $80,000  ($1,000,000 
multipli^  by  8.0  %).  This  $80,000  is  added 
to  the  $1,000,000  to  determine  a  total  1994 
UFO  increment  of  $1,080,000.  T’s  ending 
inventory  is  $3,180,000  (its  beginning 
inventory  of  $2,100,000  plus  the  $1,080,000 
increment). 

(iv)  In  1995,  T  sells  one-half  of  the 
inventory  in  its  1994  UFO  increment.  T  must 


include  in  its  cost  of  goods  sold  for  1995  the 
amount  of  additional  section  263A  costs 
relating  to  this  inventory,  i.e.,  one-half  of  the 
$80,000  additional  section  263A  costs 
capitalized  in  1994  ending  inventory,  or 
$40,000. 

Examp/e  3.  UFO  Pools,  (i)  Taxpayer  U 
begins  its  business  in  1994,  and  adopts  the 
UFO  inventory  method.  During  1994,  U 
makes  purchases  of  $10,000,  and  incurs  $400 
of  purchasing  costs,  $350  of  storage  costs  and 
$250  of  handling  costs.  U*s  purchasing  costs, 
storage  costs,  and  handling  costs  include 
their  proper  allocable  share  of  mixed  service 
costs. 

(ii)  U  computes  its  purchasing  costs 
absorption  ratio  for  1994,  as  follows: 

1994  purchasing  costs  _  $400 
1994  purchases  $10,000 
=  4.0% 

(iii)  U  computes  its  storage  and  handling 
costs  absorption  ratio  for  1994,  as  follows: 


1994  storage  and  handling  costs  _  $350  +  $250 
Beginning  inventory  plus  1994  purchases  $0  + $10,000 

$600 

”  $10,000 


=  6.0% 


(iv)  U*8  combined  absorption  ratio  is  10%, 
or  the  sum  of  the  purchasing  costs  absorption 
ratio  (4.0%)  and  the  storage  and  handling 


costs  absorption  ratio  (6.0%).  At  the  end  of 
1994,  U’s  ending  inventory  included  $3,000 
of  current  year  purchases,  contained  in  three 


UFO  pools  (X.  Y,  and  Z)  as  shown  below. 
Under  the  simplified  resale  method,  U 
computes  its  ending  inventory  for  1994  as 
follows: 


1994 

Total 

X 

Y  1 

z 

Endng  section  471  costs  .  . 

$3,000 

300 

1  $1,600 

1  160 

$600 
i  60 1 

$800 

80 

Additional  section  263A  costs  (10%) . . . 

1994  ending  inventory . 

3,300 

i  1,760  660 

1  880 
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(v)  During  1995,  U  makes  purchases  of 
$2,000  as  shown  below,  and  incurs  $200  of 
purchasing  costs,  $325  of  storage  costs  and 
$175  of  handling  costs.  U's  pui^asing  costs, 
storage  costs,  and  handling  costs  include 
their  proper  share  of  mixed  service  costs. 
Moreover.  U  sold  goods  from  pools  X,  Y,  and 


Z  having  a  total  cost  of  $1,000.  U  computes 
its  ending  inventory  for  1995  as  follows. 

(vi)  U  computes  its  purchasing  costs 
absorption  ratio  for  1995: 

1995  purchasing  costs  _  $200 
1995  purchases  $2,000 
=  10.0% 


(vii)  U  computes  its  storage  and  handling 
j:osts  absorption  ratio  for  1995; 


1995  storage  and  handling  costs 
Beginning  inventory  plus  1995  purchases 


$325 +  $175 
$3,000 +  $2,000 
$500 
$5,000 


=  10.0% 


(viii)  U's  combined  absorption  ratio  is  absorption  ratio  (10.0%)  and  the  storage  and 

20.0%,  or  the  sum  of  the  purchasing  costs  handling  costs  absorption  ratio  (10.0%). 


1995 

Total 

X 

Y 

Z 

Beginning  section  471  costs . 

$3,000 

$1,600 

$600 

$800 

1995  section  471  costs . 

2,000 

1,500 

300 

200 

Section  471  cost  of  goods  sold . 

(1.000) 

(300) 

(300) 

(400) 

1995  ending  section  471  costs . 

4,000 

2,800 

600 

600 

Consistng  of: 

1994  layer . 

2,600 

1,600 

600 

600 

1995  layer . 

1  200 

1  200 

4.000 

2,800 

600 

Additional  section  263A  costs: 

1994  (10%)  . 

280 

160 

60 

60 

1995  (20%)  . 

240 

240 

■lllllllllllllllllll 

520 

400 

! - 

1  60 

60 

1995  ending  inventory . 

4,520 

3,200 

L _ ???. 

660 

(ixjLin  1995,  U  experiences  a  $200 
decrement  in  Pool  Z.  Thus,  U  must  charge 
the  additional  section  263 A  costs  incurred  in 
prior  years  applicable  to  the  decrement  to 
1995’s  cost  of  goods  sold.  To  do  so,  U 
determines  a  ratio  by  dividing  the  decrement 
by  the  section  471  costs  in  the  1994  layer 
($200  divided  by  $800,  or  25%).  U  then 
multiplies  this  ratio  (25%)  by  the  additional 
section  263A  costs  in  the  1994  layer  ($80)  to 
determine  the  additional  section  263A  costs 
applicable  to  the  decrement  ($20).  Therefore, 
$20  is  taken  into  account  by  U  in  1995  as  part 
of  its  cost  of  goods  sold  ($80  multiplied  by 
25%). 


(4)  Simplified  resale  method  with 
historic  absorption  ratio  election — (i)  In 
general.  This  paragraph  (d)(4)  permits 
resellers  using  the  simplified  resale 
method  to  elect  a  historic  absorption 
ratio  in  determining  additional  section 
263A  costs  allocable  to  eligible  property 
remaining  on  hand  at  the  close  of  their 
taxable  years.  Except  as  provided  in 
paragraph  (d)(4)(v)  of  this  section,  a 
taxpayer  may  only  make  a  historic 
absorption  ratio  election  if  it  has  used 
the  simplified  resale  method  for  three  or 
more  consecutive  taxable  years 


immediately  prior  to  the  year  of 
election.  The  historic  absorption  ratio  is 
used  in  lieu  of  an  actual  combined 
absorption  ratio  computed  under 
paragraph  (d)(3)(i)(C)(l)  of  this  section 
and  is  based  on  costs  capitalized  by  a 
taxpayer  during  its  test  period.  If 
elected,  the  historic  absorption  ratio 
must  be  used  for  the  qualifying  period 
described  in  paragraph  (d)(4)(ii)(C)  of 
this  section. 

(ii)  Operating  rules  and  definitions — 
(A)  Historic  absorption  ratio.  (1)  The 
historic  absorption  ratio  is  equal  to  the 
following  ratio; 


Additional  section  263A  costs  incurred  during  the  test  period 
Section  47 1  costs  incurred  during  Jjie  test  period 


(2)  Additional  section  263A  costs 
incurred  during  the  test  period  are 
defined  as  the  sum  of  the  products  of 
the  combined  absorption  ratios  (defined 


in  paragraph  (d)(3)(i)(C)(})  of  this 
section)  multiplied  by  a  taxpayer’s 
section  471  costs  incurred  with  respect 


to  purchases,  for  each  taxable  year  of  the 
test  period. 

(3)  Section  471  costs  incurred  during 
the  test  period  mean  the  section  471 
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costs  described  in  §  1. 263 A-l (d)(2)  that 
a  taxpayer  incurs  generally  with  respect 
to  its  purchases  during  the  test  period 
described  in  paragraph  (d)(4)(ii)(B)  of 
this  section. 

(B)  Test  period — (1)  In  general.  The 
test  period  is  generally  the  three  taxable- 
year  period  immediately  prior  to  the 
taxable  year  that  the  historic  absorption 
ratio  is  elected. 

(2)  Updated  tpst  period.  The  test 
period  begins  again  with  the  beginning 
of  the  first  taxable  year  after  the  close  of 
a  qualifying  |}eriod  (as  deftned  in 
paragraph  (d)(4)(ii)(C)  of  this  section). 
This  new  test  period,  the  updated  test 
period,  is  the  three  taxable-year  period 
beginning  with  the  ftrst  taxable  year 
after  the  close  of  the  qualifying  period. 

(C)  Qualifying  period — (1)  In  general. 
A  qualifying  period  includes  each  of  the 
first  five  taxable  years  beginning  with 
the  first  taxable  year  after  a  test  period 
(or  updated  test  period). 

(2)  Extension  of  qualifying  period.  In 
the  ftrst  taxable  year  following  the  close 
of  each  qualifying  period  (e.g.,  the  sixth 
taxable  year  following  the  test  period), 
the  taxpayer  must  compute  the  actual 
combined  absorption  ratio  under  the 
simplifted  resale  method.  If  the  actual 
combined  absorption  ratio  computed  for 
this  taxable  year  (the  recomputation 
year)  is  within  one-half  of  one 

ercentage  point  (plus  or  minus)  of  the 

istoric  absorption  ratio  used  in 
determining  capitalizable  costs  for  the 
qualifying  period  (i.e.,  the  previous  ftve 
taxable  years),  the  qualifying  period 
must  be  extended  to  include  the 
recomputation  year  and  the  following 
ftve  taxable  years,  and  the  taxpayer 
must  continue  to  use  the  historic 
absorption  ratio  throughout  the 
extended  qualifying  period.  If,  however, 
the  actual  combined  absorption  ratio 
computed  for  the  recomputation  year  is 
not  within  one-half  of  one  percentage 
point  (plus  or  minus)  of  the  historic 
absorption  ratio,  the  taxpayer  must  use 
actual  combined  absorption  ratios 
beginning  with  the  recomputation  year 
under  the  simplifted  resale  method  and 
throughout  the  updated  test  period.  The 
taxpayer  must  resume  using  the  historic 
absorption  ratio  (determined  with 
reference  to  the  updated  test  period)  in 
the  third  taxable  year  following  the 
recomputation  year. 


(iii)  Method  of  accounting — (A) 
Adoption  and  use.  The  election  to  use 
the  historic  absorption  ratio  is  a  method 
of  accounting.  A  taxpayer  using  the 
simplifted  resale  method  may  elect  the 
historic  absorption  ratio  in  any  taxable 
year  if  permitted  under  this  paragraph 
(d)(4),  provided  the  taxpayer  has  not 
oUain^  the  Commissioner’s  consent  to 
revoke  the  historic  absorption  ratio 
election  within  its  prior  six  taxable 
years.  The  election  is  to  be  effected  on 
a  cut-oR  basis,  and  thus,  no  adjustment 
under  section  481(a)  is  required  or 
permitted.  The  use  of  a  historic 
absorption  ratio  has  no  eftect  on  other 
methods  of  accounting  adopted  by  the 
taxpayer  and  used  in  conjunction  with 
the  simplifted  resale  method  in 
determining  its  section  263A  costs. 
Accordingly,  in  computing  its  actual 
combined  absorption  ratios,  the 
taxpayer  must  use  the  same  methods  of 
accounting  used  in  computing  its 
historic  absorption  ratio  during  its  most 
recent  test  period  unless  the  taxpayer 
obtains  the  consent  of  the 
Commissioner.  Finally,  for  purposes  of 
this  paragraph  (d)(4)(iii)(A),  the 
recomputation  of  the  historic  absorption 
ratio  during  an  updated  test  period  and 
the  change  from  a  historic  absorption 
ratio  to  an  actual  combined  absorption 
ratio  during  an  updated  test  period  by 
reason  of  the  requirements  of  this 
paragraph  (d)(4)  are  not  considered 
changes  in  methods  of  accounting  under 
section  446(e)  and,  thus,  do  not  require 
the  consent  of  the  Commissioner  or  any 
adjustments  under  section  481(a). 

(B)  Revocation  of  election.  A  taxpayer 
may  only  revoke  its  election  to  use  the 
historic  absorption  ratio  with  the 
consent  of  the  Commissioner  in  a 
manner  prescribed  under  section  446(e) 
and  the  regulations  thereunder.  Consent 
to  the  change  for  any  taxable  year  that 
is  included  in  the  qualifying  period  (or 
an  extended  qualifying  period)  will  be 
granted  only  upon  a  showing  of  unusual 
circumstances. 

(iv)  Reporting  and  recordkeeping 
requirements — (A)  Reporting.  A 
taxpayer  making  an  election  under  this 
paragraph  (d)(4)  must  attach  a  statement 
to  its  federal  income  tax  return  for  the 
taxable  year  in  which  the  election  is 
made  showing  the  actual  combined 


Historic  absorption  ratio  = 


$100  4- 200 -F  300 
$3,000 -F  4,000 +  5,000 


absorption  ratios  determined  luider  the 
simplifted  resale  method  during  its  ftrst 
test  period.  This  statement  must 
disclose  the  historic  absorption  ratio  to 
be  used  by  the  taxpayer  during  its 
qualifying  period.  A  similar  statement 
must  be  attached  to  the  federal  income 
tax  return  for  the  ftrst  taxable  year 
within  any  subsequent  qualifying  period 
(i.e.,  after  an  updated  test  period). 

(B)  Recordkeeping.  A  taxpayer  must 
maintain  all  appropriate  records  and 
details  supporting  the  historic 
absorption  ratio  until  the  expiration  of 
the  statute  of  limitations  for  the  last  year 
for  which  the  taxpayer  applied  the 
particular  historic  absorption  ratio  in 
determining  additional  section  263A 
costs  capitalized  to  eligible  property. 

(v)  Transition  rules.  Taxpayers  will  be 
permitted  to  elect  a  historic  absorption 
ratio  in  their  ftrst.  second,  or  third 
taxable  year  beginning  after  December 
31, 1993,  under  such  terms  and 
conditions  as  may  be  prescribed  by  the 
Commissioner.  Taxpayers  are  eligible  to 
make  an  election  under  these  transition 
rules  whether  or  not  they  previously 
used  the  simplifted  resale  method.  A 
taxpayer  making  such  an  election  must 
recompute  (or  compute)  its  additional 
section  263A  costs,  and  thus,  its  historic 
absorption  ratio  for  its  ftrst  test  period 
as  if  the  rules  prescribed  in  this  section 
and  §§  1.263A-1  and  1.263A-2  had 
applied  throughout  the  test  period. 

(vi)  Example.  The  provisions  of  this 
paragraph  (d)(4)  are  illustrated  by  the 
following  example: 

Example,  (i)  Taxpiayer  V  uses  the  FIFO 
method  of  accounting  for  inventories  and  in 
1994  elects  to  use  the  historic  absorption 
ratio  with  the  simplified  resale  method.  After 
recomputing  its  additional  section  263A 
costs  in  accordance  with  the  transition  rules 
of  paragraph  (d)(4)(v)  of  this  section,  V 
identiftes  the  following  costs  incurred  during 
the  test  period: 

1991: 

Add’l  section  263A  costs — $100 

Section  471  costs — $3,000 
1992; 

Add’!  section  263A  costs — 200 

Section  471  costs — 4,000 
1993: 

Add’l  section  263A  costs — 300 

Section  471  costs — 5,000 

(ii)  Therefore,  V  computes  a  5%  historic 
absorption  ratio  determined  as  follows: 


$12,000 
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(iii)  In  1994,  V  incurs  $10,000  of  section 
471  costs  of  which  $3,000  remain  in 
inventory  at  the  end  of  the  vear.  Under  the 


simplified  resaie  method  using  a  historic 
absorption  ratio,  V  determines  the  additional 
section  263A  costs  allocable  to  its  ending 


inventory  by  multiplying  its  historic  ratio 
(5%)  by  the  section  471  costs  remaining  in 
its  ending  inventorv: 


Additional  section  263 A  costs  =  5%  x  $3,000  =  $150 


(iv)  To  determine  its  ending  inventory 
under  section  263A,  V  adds  the  additional 
section  263A  costs  allocable  to  ending 
inventory  to  its  section  471  costs  remaining 
in  ending  inventory  ($3,1SO=$1504-$3.000). 

The  balance  of  V’s  additional  section  263 A 
costs  incurred  during  1994  is  taken  into  ' 
account  in  1994  as  part  of  Vs  cost  of  goods 
sold. 

(v)  Vs  qualifying  period  ends  as  of  the 
close  of  its  1998  taxable  year.  Therefore,  1999 
is  a  recomputation  year  in  which  V  must 
compute  its  actual  combined  absorption 
ratio.  V  determines  its  actual  absorption  ratio 
for  1999  to  be  5.25%  and  compares  that  ratio 
to  its  historic  absorption  ratio  (5.0%). 
Therefore,  V  must  continue  to  use  its  historic 
absorption  ratio  of  5.0%  througlmut  an 
extended  qualifying  period,  1999  through 
2004  (the  remmputation  year  and  the 
following  five  taxable  years). 

(vi)  If,  instead,  V's  actual  combined 
absorption  ratio  for  1999  were  not  between 
4.5%  and  5.5%,  Vs  qualifying  period  would 
end  and  V  would  be  required  to  compute  a 
new  historic  absorption  ratio  with  reference 
to  an  updated  test  period  of  1999,  2000,  and 
2001.  Once  Vs  historic  absorption  ratio  is 
determined  for  the  updated  test  period,  it 
would  be  used  for  a  new  qualifying  period 
beginning  in  2002. 

(5)  Additional  simplified  methods  for 
resellers.  The  Commissioner  may 
prescribe  additional  elective  simplified 
methods  by  revenue  ruling  or  revenue 
procedure. 

(e)  Cross  reference.  See  §  1.6001-l(a) 
regarding  the  duty  of  taxpayers  to  keep 
such  records  as  are  sufficient  to 
establish  the  amount  of  gross  income, 
deductions,  etc. 

f1.263A-4  Rules  for  property  produced  in 
a  farming  trade  or  business.  [Reserved] 

S 1 J263A-6  Exception  for  qualified  creative 
expenses  incurrsd  by  certain  free-tance 
authors,  photographers,  and  artists. 
[Reserve^ 

§  1 .263A-6  Rules  for  foreign  persons. 
[Ressrved] 

Par.  8.  Section  1.446-1  is  amended  by 
revising  the  last  sentence  of  paragraph 
(c)(l)(ii)(A}  to  read  as  follows: 

§  1.446-1  General  rule  for  methods  of 
accounting. 

#  •  *  •  * 

(c)*  •  • 

(!)*•’ 

(ii)*  *  * 

(A)  •  •  •  As  a  further  example,  under 
section  263  or  263A,  a  liability  that 
relates  to  the  creation  of  an  asset  having 
a  useful  life  extending  substantially 


beyond  the  close  of  the  taxable  year  is 
taken  into  account  in  the  taxable  year 
incurred  through  capitalization  (within 
the  meaning  of  §  1.263A-l(c)(3))  and 
may  later  a^ect  the  computation  of 
taxable  income  through  depreciation  or 
otherwise  over  a  period  including 
subsequent  taxable  years,  in  accordance 
with  applicable  Internal  Revenue  Code 
sections  and  related  guidance. 

•  •  •  •  • 

Par.  9.  Section  1.461-1  is  amended  by 
revising  the  fifth  sentence  of  (a)(2)(i)  to 
read  as  follows: 

f  1.461-1  General  rule  for  taxable  year  of 
deduction. 

(a) *  •  * 

(2)  •  •  •  (i)  •  •  ‘Asa  further 
example,  under  section  263  or  263A.  a 
liability  that  relates  to  the  creation  of  an 
asset  having  a  useful  life  extending 
substantially  beyond  the  close  of  the 
taxable  year  is  taken  into  account  in  the 
taxable  year  incurred  through 
capitalization  (within  the  meaning  of 
§  1.263A-l(c)(3)),  and  may  later  affect 
the  computation  of  taxable  income 
through  depreciation  or  otherwise  over 
a  period  including  subsequent  taxable 
years,  in  accordance  with  applicable 
Internal  Revenue  Code  sections  and 

guidance  published  by  the  Secretary. 

*  *  • 

•  *  •  *  • 

Par.  10.  Section  1.471-3  is  amended 
by  adding  a  sentence  to  the  end  of 
paragraph  (b),  and  by  revising  the  last 
sentence  of  paragraph  (c)  to  read  as 
follows: 

§  1 .471  -3  In ventorie*  at  cost 
•  *  *  •  • 

(b)  •  •  *  For  taxpayers  acquiring 
merchandise  for  resale  that  are  subject 
to  the  provisions  of  section  263A.  see 
§§  1.263A-1  and  1.263A-3  for 
additional  amounts  that  must  be 
included  in  inventory  costs. 

(c)  •  •  *  See  §§  1.263A-1  and 
1.263A-2  for  more  specific  rules 
regarding  the  treatment  of  production 
costs. 

•  •  •  •  * 

Par.  11.  Section  1.471—4  is  amended 
by  revising  paragraph  (a);  by  adding 
headings  for  paragraphs  (b)  and  (c).  and 
by  adding  paragraph  (d)  to  read  as 
follows; 


S 1 .471-4  Inventories  at  cost  or  market 
whichever  is  lower. 

(a)  In  general — (1)  Market  definition. 
Under  ordinary  circumstances  and  for 
normal  goods  in  an  inventory,  market 
means  the  aggregate  of  the  current  bid 
prices  prevailing  at  the  date  of  the 
inventory  of  the  basic  elements  of  cost 
reflected  in  inventories  of  goods 
purchased  and  on  hand,  goods  in 
process  of  manufacture,  and  finished 
manufactured  goods  on  hand.  The  basic 
elements  of  cost  include  direct 
materials,  direct  labor,  and  indirect 
costs  required  to  be  included  in 
inventories  by  the  taxpayer  (e.g.,  under 
section  263A  and  its  underlying 
regulations  for  taxpayers  subject  to  that 
section).  For  taxpayers  to  which  section 
263A  applies,  for  example,  the  basic 
elements  of  cost  must  reflect  all  direct 
costs  and  all  indirect  costs  properly 
allocable  to  goods  on  hand  at  the 
inventory  date  at  the  current  bid  price 
of  those  costs,  including  but  not  limited 
to  the  cost  of  purchasing,  handling,  and 
storage  activities  conducted  by  the 
taxpayer,  both  prior  to  and  subsequent 
to  acquisition  or  production  of  the 
goods.  The  determination  of  the  current 
bid  price  of  the  basic  elements  of  costs 
reflected  in  goods  on  hand  at  the 
inventory  date  must  be  based  on  the 
usual  volume  of  particular  cost  elements 
purchased  (or  incurred)  by  the  taxpayer. 

(2)  Fixed  price  contracts.  Paragraph 
(a)(1)  of  this  section  does  not  apply  to 
any  goods  on  hand  or  in  process  of 
manufacture  for  delivery  upon  firm 
sales  contracts  (i.e.,  those  not  legally 
subject  to  cancellation  by  either  party) 
at  fixed  prices  entered  into  before  the 
date  of  the  inventory,  under  which  the 
taxpayer  is  protected  against  actual  loss. 
Any  such  goods  must  be  inventoried  at 
cost. 

(3)  Examples.  The  valuation 
principles  in  paragraph  (a)(1)  of  this 
section  are  illustrated  by  the  following 
examples; 

Example  1.  (i)  Taxpayer  A  manufactures 
tractors.  A  values  its  inventory  using  cost  or 
market,  whichever  is  lower,  under  paragraph 
(a)(1)  of  this  section.  At  the  end  of  1994,  the 
cost  of  one  of  A's  tractors  on  hand  is 


determined  as  follows: 

Direct  materials  .  $3,000 

Direct  labor  .  4,000 

Indirect  costs  under  section  263A  3,000 


Total  section  263A  costs 
(cost)  . .  10.000 
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(ii)  A  determines  that  the  aggregate  of  the 
current  bid  prices  of  the  materials,  labor,  and 
overhead  required  to  reproduce  the  tractor  at 


the  end  of  1994  are  as  follows: 

Direct  materials  .  $3,100 

Direct  labor  .  4,100 

Indirect  costs  under  section  263A  3,100 


Total  section  263A  costs 
(market) .  10,300 


(iii)  In  determining  the  lower  of  cost  or 
markrt  value  of  the  tractor,  A  ounpaies  the 
cost  of  the  tractcH',  $10,000,  with  the  nurket 
value  of  the  tractor,  $10,300,  in  accordance 
with  paragraph  (c)  of  this  section.  Thus, 
under  this  section,  A  values  the  tractor  at 
$10,000. 

Example  2.  (i)  Taxpayer  B  purchases  and 
resells  several  lines  of  ^oes  and  is  subject 
to  section  263A.  B  values  its  inventory  using 
cost  or  market,  whichever  is  lower,  under 
paragraph  (a)(1)  of  this  section.  At  the  end  of 
1994,  the  cost  of  one  pair  of  shoes  on  hand 


is  determined  as  follows: 

Acquisition  cost .  $200 

Indirect  costs  under  section  263A  10 


Total  section  263A  costs 
(cost)  .  210 


(ii)  B  determines  the  aggregate  current  bid 
prices  prevailing  at  the  end  of  1994  for  the 
elements  of  cost  (both  direct  costs  and 
indirect  costs  incurred  prior  and  subsequent 
to  acquisition  of  the  shms)  based  on  the 
volume  of  the  elements  usually  purchased  (or 


incurred)  by  B  as  follows: 

Acquisition  cost .  $178 

Indirect  costs  under  section  263A  12 


Total  $  263A  costs  (market)  190 


(iii)  In  determining  the  lower  of  cost  or 
market  value  of  the  shoes,  B  compares  the 
cost  of  the  pair  of  shoes,  $210,  with  the 
market  value  of  the  shoes,  $190,  in 
accordance  with  paragraph  (c)  of  this  section. 
Thus,  under  this  section,  B  values  the  shoes 
at  $190. 

(b)  Inactive  markets.  *  *  * 

(cj  Comparison  of  cost  and  market. 

*  *  * 

(d)  Effective  date.  This  section  applies 
^to  inventory  valuations  for  taxable  years 
beginning  after  December  31, 1993.  For 
taxable  years  beginning  before  January 
1, 1994,  taxpayers  must  take  reasonable 
positions  on  their  federal  income  tax 
returns  with  respect  to  the  application 
of  section  263A,  and  must  have 
otherwise  complied  with  §  1.471-4  (as 
contained  in  the  26  CIFR  part  1  edition 
revised  April  1. 1993).  For  purposes  of 
this  paragraph  (d),  a  reasonable  position 
as  to  the  application  of  section  263A  is 
a  position  consistent  with  the  temporary 
regulations,  revenue  rulings,  revenue 
procedures,  notices,  and 
announcements  concerning  section 
263A  applicable  in  taxable  years 
beginning  before  January  1, 1994.  (See 
§  601.601(d)(2)(ii)(b)  of  this  chapter.) 

Par.  12.  Section  1.471-5  is  amended 
by  revising  the  last  sentence  of  that 


section  in  the  concluding  text  to  read  as 
follows: 

f  1 .471-5  Invantoriat  by  daalara  in 
aacurftlaa. 

*  *  *  See  §§1.263 A-1  and  1.263 A-3 
for  rules  regarding  the  treatment  of  costs 
with  respect  to  property  acquired  for 
resale. 

Par.  13.  Section  1.471-8  is  amended 
by  revising  the  last  sentence  of  the 
concluding  text  of  paragraph  (a)  to  read 
as  follows: 

§  1.471-8  Invantorlaa  of  retail  merchants, 
(a)*  *  * 

•  *  *  See§§1.263A-l  and  1.263A-3 
for  rules  regarding  the  computation  of 
costs  with  respect  to  property  acquired 
for  resale. 

***** 

Par.  14.  Section  1.471-11  is  amended 
by  revising  the  last  sentence  of 
paragraph  (a)  to  read  as  follows: 

§  1 .471-1 1  Inventories  of  menufacturers. 

(a)  *  *  •  See  also  §  1.263A-1T  with 
respect  to  the  treatment  of  production 
costs  incurred  in  taxable  years 
beginning  after  December  31. 1986,  and 
before  January  1, 1994.  See  also 
§§  1.263A-1  and  1.263A-2  with  respect 
to  the  treatment  of  production  costs 
incurred  in  taxable  years  beginning  after 
December  31, 1993. 
***** 

Par.  15.  Section  1.1502-13  is 
amended  by  revising  the  last  sentence  of 
paragraph  (c)(2)  to  read  as  follows: 

f  1 .1 502-1 3  Intercompany  transactions. 
***** 

(c)*  *  * 

(2)  *  *  *  See  the  regulations  under 
section  263A  for  costs  properly 
includible  in  cost  of  goods  sold. 

***** 

PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  18.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 
Authority:  26  U.S.C.  7805. 

Par.  17.  Section  602.101(c)  is 
amended  by  adding  entries  in  numerical 
order  to  read  as  follows: 

§  602.1 01  OMB  Control  Numbers. 
***** 

(c)*  *  * 


CFR  part  or  section  where 
klentitied  and  described 


Cunent 
OMB  control 
No. 


1.263A-1 


1545-1233 


CFR  part  or  section  where 
identitied  and  described 


Current 
OMB  control 
No. 


1.263A-2  .  1545-1233 

1.263A-3  .  1545-1233 


Margaret  Milner  Richardaon, 
Commissioner  of  Internal  Revenue. 

Approved: 

Leslie  Samuels, 

Assistant  Secretary  of  the  Treasury. 

(PR  Doc.  93-18130  Filed  8-6-93;  8:45  am) 
BUUNO  COOE  4S90-01-U 


NATIONAL  LABOR  RELATIONS 
BOARD 

29  CFR  Part  102 

Records  and  Information;  Exemption 
of  Records  System  Under  the  Privacy 
Act 

AGENCY:  National  Labor  Relations 
Board. 

ACTION:  Final  rule. 

SUMMARY:  The  National  Labor  Relations 
Board  (“NLRB")  is  exempting  a  Privacy 
Act  system  of  records  horn  certain 
provisions  of  the  Privacy  Act  of  1974,  5 
U.S.C.  552a.  This  system  of  records  is 
entitled  “NLRB-18,  Office  of  Inspector 
(^neral  Investigative  Files." 

Section  (j)(2)  of  the  Privacy  Act 
provides  that  the  head  of  an  agency  may 
promulgate  rules  to  exempt  a  system  of 
records  from  the  Act,  except  subsections 
(b),  (c)  (1)  and  (2),  (e)(4)  (A)  through  (F), 
(e)  (6),  (7),  (10)  and  (11),  and  (i)  if  the 
system  of  records  is  compiled  for  a 
criminal  law  enforcement  purpose  and 
maintained  by  an  agency  or  component 
thereof  which  performs  as  its  principal 
function  any  activity  pertaining  to  the 
enforcement  of  criminal  laws. 

Section  (k)(2)  of  the  Privacy  Act 
provides  that  the  head  of  an  agency  may 
promulgate  rules  to  exempt  a  system  of 
records  from  subsections  (c)(3),  (d), 
(e)(1),  (e)(4)  (G),  (H),  and  (I),  and  (f),  if 
the  system  of  records  is  investigatory 
materia)  compiled  for  law  enforcement 
purposes  other  than  material  within  the 
scone  of  subsection  (j)(2)  of  the  Act. 

Tne  OfHce  of  the  Inspector  General 
Investigative  Files  contain  information 
of  the  type  described  in  sections  (j)(2) 
and  (k)(2)  of  the  Privacy  Act.  The 
Inspector  funeral  Act  Amendments  of 
1988,  Pub.  L.  No.  100-504,  amending 
Pub.  L.  No.  95-452,  $  U.S.C.  app.  at 
1184  (1988),  authorize  the  Office  of 
Inspector  General  to  conduct 
investigations  to  detect  fraud  and  abuse 
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in  the  programs  and  operaticms  of  the 
NLRB  and  to  assist  in  the  prosecution  of 
participants  in  such  fraud  or  abuse.  The  - 
Office  of  the  Inspected  General  (0!G) 
investigative  files  are  maintained 
pursuant  to  its  law  enforcement  and 
criminal  investigation  functions. 
Exemptions  undw  sections  552a(iK2) 
and  (k)(2)  of  the  Privacy  Act  are 
necessary  to  maintain  the 
confidentiality  of  the  investigative  files 
and  the  effectiveness  of  the  Inspector 
General’s  investigations. 

The  disclosure  of  information 
contained  in  this  system  of  records, 
including  the  names  of  persons  or 
agencies  to  whom  the  information  has 
bmn  transmitted,  would  substantially 
compromise  the  effectiveness  of  OiG 
investigations.  Knowledge  of  such 
investigations  could  enable  suspects  to 
take  action  to  prevent  detection  of 
unlawful  activities,  conceal  or  destroy 
evidence,  or  escape  prosecution. 
Disclosure  of  this  information  could 
lead  to  the  intimidation  of,  or  harm  to, 
informants,  witnesses,  and  their 
families,  and  could  jeopardize  the  safety 
and  well-being  of  investigative  and 
related  personnel  and  their  families. 

The  imposition  of  certain  restrictions  on 
the  manner  in  which  investigative 
information  is  collected,  verified  or 
retained  would  significantly  impede  the 
effectiveness  of  OIG  investigative 
activities  and  in  addition,  could 
preclude  the  apprdiension  and 
successful  prosecution  or  discipline  of 
persons  engaged  in  finud  or  other  illegal 
activity. 

EFFECTIVE  DATE:  August  9. 1993. 

FOR  FURTHER  INFORMATION  CONTACT; 

John  C  Truesdale,  Executive  Secretary. 
National  Labor  Relations  Board,  room 
11602, 1099  14th  Street,  NW., 
Washington.  DC  20570-0001. 

SUPPLEMENTARY  INFORMATION;  A 
proposed  rule  with  invitation  to 
comment  was  published  in  the  Federal 
Register  on  April  3, 1992.  No  comments 
were  received  regarding  the  NLRB’s 
application  of  the  exemptions  pursuant 
to  5  U.S.C.  552a  (n(2)  aiid  (kl(2). 
Accordingly,  this  final  rule  reflects  no 
changes. 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.&C  605(b),  die  NLRB  certifies 
that  this  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
numbar  <d  amall  bumnesses.  The  NLRB 
further  finds  that  this  rule  does  not 
qoahfy  as  a  '*maior  rule”  under 
^ecutive  Order  No.  12291  since  it  will 
not  have  an  annual  effset  on  the 
economy  of  $100  million  or  more. 


Liat  of  Sobjecta  in  29  CFR  Part  102: 

Privacy.  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  stated  in  the 
preamble,  part  102  of  title  29,  chapter  I 
of  the  Code  of  Federal  Regulations,  is 
amended  by  adding  paragraphs  (m),  (n), 
and  (o)  as  follows: 

PART  102— [AMENDED] 

Subpart  K — Records  and  Information 

1.  The  authority  citation  for  part  102 
is  revised  as  follows: 

Authority:  Sec.  6,  National  Labor  Relations 
Act,  as  amended  (29  U.S.C  151, 156).  Section 
102.117  also  issued  under  sec.  552(dX4MA)  of 
the  Freedom  of  Information  Act,  as  amended 
(5  U.S.C  5S2(a)(4)(A)),  and  section  S52a  (j) 
and  (k)  of  the  Privacy  Act  (5  U.S£.  552a  (j) 
and  (k)).  Sections  102.143  through  102.155 
also  issued  under  sec.  504(cXl)  of  the  Equal 
Access  to  Justice  Act  as  amended  (5  U.S.C 
504{cKl)). 

f  102.117  [Amandad] 

2.  Section  102.117  of  subpart  K.  is 
amended  by  adding  paragraphs  (m),  (nj, 
and  (o)  as  follows: 

***** 

(m)  Pursuant  to  5  U.S.C  552a(jM2), 
the  system  of  records  maintained  by  the 
Office  of  the  Inspector  General  of  the 
National  Labor  Relaticms  Board  that 
contains  Investigative  Files  shall  be 
exempted  fiom  the  provisions  of  5 
U.S.C.  552a,  except  subsections  (b). 

(c)(1)  and  (2),  (eM4KA}  through  {¥% 
(eH6).  (7),  (9),  (10),  and  (11),  and  (i),  and 
29  CFR  102.117(c),  (d).  (f),  (g).  (h).  (i), 

(j)  and  (k),  insofar  as  the  system 
contains  investigatory  material 
OHnpilfid  for  criminid  law  mforcement 
purposes. 

(n)  Pursuant  to  5  U.S.C.  552a(kK2), 
the  system  of  records  maintained  by  the 
Office  of  the  Inspector  General  of  the 
National  Labor  ^lations  Board  that 
contains  the  InvestigMive  Hies  shall  be 
exempted  from  5  U.S.C  552a(cK3),  (d), 
(e)(1).  (e)(4KG).  (H),  and  (I),  and  (f)  and 
29  CFR  102.117  (c),  (d),  (f),  (g),  (h),  (i). 
(j),  and  (k),  insofar  as  system 
contains  investigatory  material 
compiled  for  law  enforcement  purposes 
not  within  the  scope  of  the  exemption 
at  29  CFR  102.117(m). 

(o)  Privacy  Act  exemptions  contained 
in  paragraphs  (m)  and  (n)  of  this  section 
are  justifi^  for  the  following  reasons: 

(1)  5  U.S.C.  552a(cK3}  requires  an 
agency  to  make  the  accotmting  of  each 
disclosure  of  records  available  to  the 
individual  named  in  the  record  at  his/ 
her  request  These  accountings  must 
state  the  date,  nature,  and  purpose  of 
each  disclosure  of  a  record  and  the 
name  and  address  of  the  recipient. 


Accounting  for  each  disclosure  would 
alert  the  subjects  of  an  investigation  to 
the  existence  of  the  investigation  and 
the  fact  that  they  are  subjects  of  the 
investigation.  The  release  of  such 
information  to  the  subjects  of  an 
investigation  would  provide  them  with 
significant  inframation  concerning  the 
nature  of  the  investigation  and  could 
seriously  impede  or  compromise  the 
investigation,  endanger  the  physical 
safety  of  confidential  sources,  witnesses, 
law  enforcement  personnel,  and  their 
families  and  lead  to  the  improper 
influencing  of  witnesses,  the  destruction 
of  evidence,  or  the  fabrication  of 
testimony. 

(2)  5  U.S.C  552a(c)(4)  requires  an 
agency  to  inform  any  person  or  other 
agency  about  any  correction  or  notation 
of  dispute  made  by  the  agency  in 
accordance  with  subsection  (d)  of  the 
Act.  Since  this  system  of  records  is 
being  exempted  frum  subsection  (d)  of 
the  Act,  concerning  access  to  records, 
this  section  is  inapplicable  to  the  extent 
that  this  system  of  records  will  be 
exempted  from  subsection  (d)  of  the 
Act. 

(3)  5  U.S.C  552afd}  requires  an 
agency  to  permit  an  individual  to  gain 
access  to  records  pertaining  to  himffier, 
to  request  amendment  to  sudi  records, 
to  request  a  review  of  an  agency 
decision  not  to  amend  such  records,  and 
to  contest  the  information  contained  in 
such  records.  Granting  access  to  records 
in  this  system  of  reco^s  could  inform 
the  subj^  of  an  investigation  of  an 
actual  or  potential  criminal  violation,  of 
the  existence  of  that  investig^on.  of  the 
nature  and  scope  of  the  infbrmation  and 
evidence  obtained  as  to  his/her 
activities,  or  of  the  identity  of 
confidential  sources,  witnesses,  and  taw 
enforcement  personnel  and  could 
provide  information  to  enable  the 
subject  to  avoid  detection  or 
apprehension.  Granting  access  to  such 
information  could  seriously  impede  or 
compromise  an  investigation,  endanger 
the  physical  safety  of  confidential 
sources,  witnesses,  law  enforcement 
personnel,  and  their  families,  lead  to  the 
improper  influencing  of  witnesses,  the 
destruction  of  evidence,  or  the 
fabrication  of  testimony,  and  disclose 
investigative  techniques  and 
procedures.  In  additiem,  granting  access 
to  such  information  could  disclose 
classified,  security-sensitive,  or 
confidential  business  information  and 
could  constitute  an  unwarranted 
invasion  of  the  personal  privacy  of 
others. 

(4)  5  U.S.C  552a(eKl)  requires  each 
agency  to  maintain  in  its  records  only 
such  information  about  an  individual  as 
is  relevant  and  necessary  to  accomplish 
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a  purpose  of  the  agency  required  by 
statute  or  by  executive  order  of  the 
President.  The  application  of  this 
provision  could  impair  investigations 
and  law  enforcement  because  it  is  not 
always  possible  to  detect  the  relevance 
or  necessity  of  specific  information  in 
the  early  stages  of  an  investigation. 
Relevance  and  necessity  are  often 
questions  of  judgment  and  timing,  and 
it  is  only  after  the  information  is 
evaluate  that  the  relevance  and 
necessity  of  such  information  can  be 
established.  In  addition,  during  the 
course  of  the  investigation,  the 
investigator  may  obtain  information 
which  is  incidental  to  the  main  purpose 
of  the  investigative  jurisdiction  of 
another  agency.  Such  information 
cannot  readily  be  segregated. 
Furthermore,  during  the  course  of  the 
investigation,  the  investigator  may 
obtain  information  concerning  the 
violation  of  laws  other  than  those  which 
are  within  the  scope  of  his/her 
jurisdiction.  In  the  interest  of  eHective 
law  enforcement.  OIG  investigators 
should  retain  this  information,  since  it 
can  aid  in  establishing  patterns  of 
criminal  activity  and  can  provide 
valuable  leads  for  other  law 
enforcement  agencies. 

(5)  5  U.S.C.  552a(e)(2)  requires  an 
agency  to  collect  information  to  the 
greatest  extent  practicable  directly  horn 
the  subject  individual  when  the 
information  may  result  in  adverse 
determinations  about  an  individual’s 
rights,  benefits,  and  privileges  under 
F^eral  programs.  The  application  of 
this  provision  could  impair 
investigations  and  law  enforcement  by 
alerting  the  subject  of  an  investigation, 
thereby  enabling  the  subject  to  avoid 
detection  or  apprehension,  to  influence 
witnesses  improperly,  to  destroy 
evidence,  or  to  fabricate  testimony. 
Moreover,  in  certain  circumstances  the 
subject  of  an  investigation  cannot  be 
required  to  provide  information  to 
investigators  and  information  must  be 
collected  firom  other  sources. 
Furthermore,  it  is  often  necessary  to 
collect  information  fi’om  sources  other 
than  the  subject  of  the  investigation  to 
verify  the  accuracy  of  the  evidence 
collected. 

(6)  5  U.S.C.  552a(e)(3)  requires  an 
agency  to  inform  each  person  whom  it 
asks  to  supply  information,  on  a  form 
that  can  be  retained  by  the  person,  of 
the  authority  under  which  the 
information  is  sought  and  whether 
disclosiire  is  mandatory  or  volxmtary;  of 
the  principal  pwposes  for  which  the 
information  is  intended  to  be  used;  of 
the  routine  uses  which  may  be  made  of 
the  information;  and  of  the  effects  on 
the  person,  if  any,  of  not  providing  all 


or  any  part  of  the  requested  information. 
The  application  of  this  provision  could 
provide  the  subject  of  an  investigation 
with  substantial  information  about  the 
nature  of  that  investigation  that  could 
interfere  with  the  investigation. 
Moreover,  providing  such  a  notice  to  the 
subject  of  an  investigation  could 
seriously  impede  or  compromise  an 
undercover  investigation  by  revealing 
its  existence  and  could  endanger  the 
physical  safety  of  confidential  sources, 
witnesses,  and  investigators  by 
revealing  their  identities. 

(7)  5  U.S.C.  552a(e)(4)  (G)  and  (H) 
require  an  agency  to  publish  a  Federal 
Register  notice  concerning  its 
procedures  for  notifying  an  individual, 
at  his/her  request,  if  the  system  of 
records  contains  a  record  pertaining  to 
him/her,  how  to  gain  access  to  such  a 
record  and  how  to  contest  its  content. 
Since  this  system  of  records  is  being 
exempted  from  subsection  (f)  of  the  Act. 
concerning  agency  rules,  and  subsection 
(d)  of  the  Act,  concerning  access  to 
records,  these  requirements  are 
inapplicable  to  the  extent  that  this 
system  of  records  will  be  exempt  from 
subsections  (f)  and  (d)  of  the  Act. 
Although  the  system  would  be  exempt 
from  these  requirements.  OIG  has 
published  information  concerning  its 
notification,  access,  and  contest 
procedures  because,  under  certain 
circumstances,  OIG  could  decide  it  is 
appropriate  for  an  individual  to  have 
access  to  all  or  a  portion  of  his/her 
records  in  this  system  of  records. 

(8)  5  U.S.C.  S52a(e)(4)(I)  requires  an 
agency  to  publish  a  Federal  Register 
notice  concerning  the  categories  of 
sources  of  records  in  the  system  of 
records.  Exemption  from  this  provision 
is  necessary  to  protect  the 
confidentiality  of  the  sources  of 
information,  to  protect  the  privacy  and 
physical  safety  of  confidential  sources 
and  witnesses,  and  to  avoid  the 
disclosure  of  investigative  techniques 
and  procedures.  Although  the  system 
will  be  exempt  fi-om  this  requirement, 
OIG  has  published  such  a  notice  in 
broad  generic  terms. 

(9)  5  U.S.C.  5S2a(e)(5)  requires  an 
agency  to  maintain  its  records  with  such 
accuracy,  relevance,  timeliness,  and 
completeness  as  is  reasonably  necessary 
to  assure  fairness  to  the  individual  in 
making  any  determination  about  the 
individual.  Since  the  Act  defines 
“maintain”  to  include  the  collection  of 
information,  complying  with  this 
provision  could  prevent  the  collection 
of  any  data  not  shown  to  be  accurate, 
relevant,  timely,  and  complete  at  the 
moment  it  is  collected.  In  collecting 
information  for  criminal  law 
enforcement  purposes,  it  is  not  possible 


to  determine  in  advance  what 
information  is  accurate,  relevant,  timely, 
and  complete.  Facts  are  first  gathered 
and  then  placed  into  a  logical  order  to 
prove  or  disprove  objectively  the 
criminal  behavior  of  an  individual. 
Material  which  seems  unrelated, 
irrelevant,  or  incomplete  when  collected 
can  take  on  added  meaning  or 
significance  as  the  investigation 
progresses.  The  restrictions  of  this 
provision  could  interfere  with  the 
preparation  of  a  complete  investigative 
report,  thereby  impeding  effective  law 
enforcement. 

(10)  5  U.S.C.  552a(e)(8)  requires  an 
agency  to  make  reasonable  efforts  to 
serve  notice  on  an  individual  when  any 
record  on  such  individual  is  made 
available  to  any  person  under 
compulsory  legal  process  when  such 
process  becomes  a  matter  of  public 
record.  Complying  with  this  provision 
could  prematurely  reveal  an  ongoing 
criminal  investigation  to  the  subject  of 
the  investigation. 

(11)  5  U.S.C.  552a(f)(l)  requires  an 
agency  to  promulgate  rules  which  shall 
establish  procedures  whereby  an 
individual  can  be  notified  in  response  to 
his/her  request  if  any  system  of  records 
named  by  the  individual  contains  a 
record  pertaining  to  him/her.  The 
application  of  this  provision  could 
impede  or  compromise  an  investigation 
or  prosecution  if  the  subject  of  an 
investigation  were  able  to  use  such  rules 
to  learn  of  the  existence  of  an 
investigation  before  it  could  be 
completed.  In  addition,  mere  notice  of 
the  fact  of  an  investigation  could  inform 
the  subject  and  others  that  their 
activities  are  under  or  may  become  the 
subject  of  an  investigation  and  could 
enable  the  subjects  to  avoid  detection  or 
apprehension,  to  influence  witnesses 
improperly,  to  destroy  evidence,  or  to 
fabricate  testimony.  Since  this  system 
would  be  exempt  from  subsection  (d)  of 
the  Act.  concerning  access  to  records, 
the  requirements  of  subsection  (f)(2) 
through  (5)  of  the  Act,  concerning 
agency  rules  for  obtaining  access  to  such 
records,  are  inapplicable  to  the  extent 
that  this  system  of  records  will  be 
exempted  fi-om  subsection  (d)  of  the 
Act.  Although  this  system  would  be 
exempt  fiom  the  requirements  of 
subsection  (f)  of  the  Act,  OIG  has 
promulgated  rules  which  establish 
agency  procedures  because,  under 
certain  circumstances,  it  could  be 
appropriate  for  an  individual  to  have 
access  to  all  or  a  portion  of  his/her 
records  in  this  system  of  records. 

(12)  5  U.S.C.  552a(g)  provides  for  civil 
remedies  if  an  agency  fails  to  comply 
with  the  requirements  concerning 
access  to  records  under  subsections 
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(d)(1)  and  (3)  of  the  Act;  maintnaance  of 
records  under  subsection  (e)(5)  of  the 
Act;  and  any  other  provision  of  the  Act, 
or  any  rule  promulgated  tharaunder,  in 
such  a  way  as  to  have  an  adverse  effact 
on  an  individual.  Since  this  system  of 
records  would  be  exempt  from 
subsections  (c)(3)  and  (4).  (d).  (eKl).  (2), 
and  (3)  and  (4)(G)  through  (1).  (e)(5),  and 
(8).  and  (f)  of  the  Act»  the  provisicms  of 
subsection  (g)  of  the  Act  would  be 
Inapplicable  to  the  extent  that  this 
system  of  records  will  be  exempted  from 
those  subsections  of  the  Act 

Dated,  Washington,  DC.  hily  30, 1993. 

By  direction  of  the  Board. 

National  Labor  Relations  Board. 

John  C  Tnieadale, 

Executive  Secretary. 

[FR  Doc  93-18900  Filed  8-6-93;  8:45  am] 

aajJNO  CODE  754e-0t 


DEPARTMENT  OF  DEFENSE 
Corps  of  Engineers 
Department  of  the  Army 
33  CFR  Part  334 

Reetrictod  Area,  Federal  Correctional 
Institution,  Terminal  Island, 

Reservatkm  Point,  Cafffomla; 
Correction 

AGENCY:  U.S.  Army  Corps  of  Engineers. 
DoD. 

ACTION:  Correction  to  interim  final  rule. 

SUmiARY:  This  document  contains  a 
correction  to  interim  final  regulations 
which  were  published  in  the  Federal 
Register  on  December  8, 1992  (57  FR 
58098)  with  the  comiBMit  period 
expiring  on  January  7. 1993.  We 
received  no  commmits  in  response  to 
the  interim  final  rule  and  it  remains  in 
effect.  However,  an  error  was  made  in 
the  description  of  the  area,  both  in  the 
preamble  and  in  the  text  of  the 
regulation.  On  the  tvest  side  of 
Reservation  Point  should  have  read  "on 
the  east  side  of  Reservation  Point”.  No 
other  changes  are  being  made  to  the 
regulations.  * 

EFFECTIVE  DATE:  August  9.  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Tiffany  Welch  at  (213)  894-5606  or 
Mr.  Ralph  Eppard  at  (202)  272-1783. 
SUPPLEMENTARY  INFORMATION:  The 
Warden.  Federal  Prison  System,  Federal 
Coirectioaal  Instituticm.  I^s  Angeles, 
requested  the  Army  Corps  of  Engineers 
to  establish  a  restrkted  area  in  t^ 
waters  adjacmit  to  the  Federal 
Correctional  Institution.  The  restricted 
area  extends  approximately  150  feet  (50 
yards),  out  from  and  paraliel  to  the 
prison  perimeter  fence  on  the  east  side 


of  Resmvation  Point  in  San  Pedro  Bey 
(underscoring  added).  As  published  the 
interim  final  regulations  in  33  CFR 
334.938  paragraph  (a),  contains  m  error 
in  the  fiirst  sentence. 

Correction  of  Publicatioa 
Accordingly,  the  publication  of 
December  8, 1992,  of  the  interim  final 
regulations  which  were  the  subject  of  57 
FR  58098  is  corrected  as  follows: 

{334.938  [Corrected] 

In  the  third  column,  paragraph  (a), 
second  line,  the  word  "west”  is 
corrected  to  read  “east”. 

John  P.  Elmore, 

Chief,  Operations,  Construction  and 
Headiness  Division,  Directorate  of  Civil 
Works. 

(FR  Doc.  93-18903  Filed  S-6-93;  8^45  am) 
BILUNO  CODE  3710-92-41 


33  CFR  Part  334 

Restricted  Area  In  the  Kuluk  Bay  Near 
Adak,  Alaska 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
DoD. 

ACTION:  Final  rule. 

SUMMARY:  On  April  29, 1993,  the  Army 
Corps  of  Engineers  published  interim 
finai  rules  amending  the  regulations  in 
33  CFR  334.1320  to  correct  wrors  in  the 
coordinates  which  establish  a  restricted 
area  in  the  waters  of  Kuluk  Bay.  Adak, 
Alaska.  The  area  encompassed  by  the 
coordinates  in  33  CFR  334.1320  does 
not  exactly  agree  with  the  location  of 
submarine  cables  the  area  was  designed 
to  protect.  The  regulations  jmsently 
prohibit  anchoring  and  the  dragging  of 
anchors  within  the  restricted  area, 
except  in  great  emergency.  Due  to  the 
possibility  of  damage  to  the  existing 
submarine  cables,  fishing  and  tiawfing 
are  also  prohibited  within  the  restrict^ 
area.  This  amendment  was  published  as 
an  interim  final  rule  with  the 
opportimity  for  comment  to  coincide 
with  the  publication  of  a  public  notice 
published  by  the  Alaska  District 
Engineer.  No  comments  were  received 
in  response  to  the  interim  final  rule  and 
the  regulations  are  adopted  without 
change. 

DATES:  Effective  on  April  29, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Mary  Weger  at  (907)  753-2716  or 
Mr.  Ralph  Eppard  at  (202)  272-1783. 
SUPPLEMENTARY  INFORMATION:  Ckl  April 
29. 1993,  the  Corps  of  Engineers 
published  an  interim  final  rule  in  the 
Federal  Register  (58  FR  26046), 
effective  on  that  daXe.  Written  comments 
were  invited  with  the  closing  period  on 
June  1, 1993.  The  Commander,  U.S. 


Navy  Undersea  Surveillance,  U.S. 

Pacific  Fleet,  Pearl  Harbor,  Hawaii, 
requested  that  the  Corps  amend  the 
regulations  in  33  CFR  334.1320,  whkh 
establish  a  naval  restricted  area  in 
Kuhik  Bay,  near  Adak,  Alaska,  (NOAA 
Nautical  Chart  Na  16475).  The  purpose 
erf  the  amendment  is  to  correct  the 
coordinates  whidi  define  the  restricted 
area  boundaries.  The  cmrections  expand 
the  area  approximate  1.3  nautical 
miles  east,  and  the  northern  boundary 
approximately  Vs  nautical  mile  nmth. 
These  amendments  also  include  placing 
a  restriction  cm  fishing  and  trawling 
activities,  in  additiem  to  anchoring  and 
dragging  of  anchors,  as  currently  stated 
in  the  regulations. 

Economic  Asseament  and  Cmti&ratkm 

This  rule  is  issued  with  respect  to  a 
military  function  of  the  Defense 
Department  and  the  provisiems  of 
Execnitive  Order  12291  do  not  ^ply. 
These  rules  have  been  reviewed  under 
the  Regulatory  Flexibility  Act  (Pub.  L 
96-354),  whi^  requires  the  preparation 
of  a  regulatory  flexibility  an^sis  for 
any  regulation  that  will  have  a 
significant  economic  impat:!  on  a 
substantial  number  of  small  businesses 
(i.e.,  small  businesses  and  small 
government  jurisdictions.)  It  has  been 
determined  ^at  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  smdl  entities  and 
that  preparation  of  a  regulatory 
flexibility  analysis  is  not  warranted. 

List  of  Subjects  in  33  CFR  Part  334 

Navigation  (water),  Transportatiem, 
Danger  zones. 

PART  334— DANGER  ZONE  ANO 
RESTRICTED  AREA  REGULATIONS 

Accordingly,  the  interim  final  rule 
amending  33  CFR  part  334  which  was 
published  at  58  FR  26046  on  April  29, 
1993,  is  adopted  as  a  final  rule  without 
change. 

Kenneth  L  Denton, 

Army  Federal  Register  Liaison  Officae. 

(FR  Doc  93-18902  Ffled  8-6-93;  8:45  ami 
BIUJNa  CODE  3710-92-M 


33  CFR  Part  334 

Restricted  Area,  San  Nicholas  island, 
Ventura  County,  CaMtomla 

AGENCY:  U.S.  Anny  Corps  of  Ejoginears, 
DoD. 

ACTION:  Final  rule. 

SUMMARY:  On  April  19, 1993,  the  Corps 
of  Engineers  published  interim  final 
rules  amending  the  regulations  which 
establish  a  naval  restricted  area  in  tiia  ’ 
waters  of  the  I^dfic  Ocean  surrouiiding 
San  Nicholas  Island,  Ventura  County, 
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California.  The  existing  restricted  area 
regulations  prohibit  dredging,  dragging, 
seining  and  other  fishing  operations. 
These  regulations  were  amended  to  also 
prohibit  anchoring  within  the  section 
designated  as  ALPHA.  This  is  essential 
to  protect  imdersea  cables  in  that  area. 
The  interim  final  rules  were  efiective  on 
April  19, 1993,  with  public  comments 
invited  until  May  19, 1993.  No 
comments  were  received  and  the  final 
rules  are  adopted  without  change. 

DATES:  Effective  on  April  19. 1993. 

ADDRESSES:  HQUSACE.  Attn:  CECW- 
OR.  Washington.  DC  20314-1000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Tifiany  Welch  at  (805)  641-1127  or 
Mr.  Ralph  Eppard  at  (202)  272-1783. 

SUPPLEMENTARY  MFORMATION:  On  April 
19, 1993,  the  Corps  of  Engineers 
published  an  interim  final  rule  in  the 
Federal  Register  (58  FR  21226), 
efiective  on  that  date.  Written  comments 
were  invited  with  the  comment  closing 
period  on  May  19. 1993.  The 
Commander  Undersea  Surveillance, 
Pacific  Fleet.  U.S.  Navy,  requested  that 
the  Corps  amend  33  C^  334.980(d)(3) 
to  prohibit  anchorage  indefinitely 
within  ALPHA  section  surrounding  San 
Nicholas  Island.  The  current  regulations 
governing  the  area  forbid  dredging, 
dragging,  seining,  and  other  fishing 
operations. 

Economic  Assessment  and  Certification 

This  proposed  rule  is  issued  with 
respect  to  a  military  function  of  the 
Defense  Department  and  the  provisions 
of  Executive  Order  12291  do  not  apply. 
These  proposed  rules  have  been 
reviewed  under  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354),  which 
requires  the  preparation  of  a  regulatory 
flexibility  analysis  for  any  regulation 
that  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
businesses  (i.e.,  small  businesses  and 
small  Government  jurisdictions).  It  has 
been  determined  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
and  that  preparation  of  a  regulatory 
flexibility  analysis  is  not  warranted. 

List  of  Subjects  in  33  CFR  Part  334 

Navigation  (water).  Restricted  areas. 
Transportation. 

PART  334— DANGER  ZONE  AND 
RESTRICTED  AREA  REGULATIONS 

Accordingly,  the  interim  final  rule 
amending  33  CFR  part  334  which  was 
published  at  58  FR  21226  on  April  19, 


1993,  is  adopted  as  a  final  rule  without 
change. 

Kenneth  L.  Denton, 

Arwy  Federal  Register  Liaison  Officer. 

(FR  Doc.  93-18904  Filed  8-6-93;  8:45  am] 
BIUJNQ  CODE  3710-02-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 


[SW-FRL-4684-9] 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Final  Exclusion 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA  or  Agency)  today  is 
granting  a  final  exclusion  horn  the  lists 
of  hazardous  wastes  contained  in  EPA 
regulations  for  certain  solid  wastes 
generated  at  Ampex  Recording  Media 
Corporation  (Ampex),  Opelika, 

Alabama.  This  action  responds  to  a 
delisting  petition  submitted  under  those 
regulations  that  allow  any  person  to 
petition  the  Administrator  to  modify  or 
revoke  any  provision  of  certain 
hazardous  waste  regulations  of  the  Code 
of  Federal  Regulations,  and  specifically 
provide  generators  the  opportunity  to 
petition  the  Administrator  to  exclude  a 
waste  on  a  "generator-specific”  basis 
from  the  hazardous  waste  lists. 

EFFECTIVE  DATE:  August  9, 1993. 

ADDRESSES:  The  public  docket  for  this 
final  rule  is  located  at  the  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460, 
and  is  available  for  viewing  (room 
M2427)  fi-om  9  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  Federal 
holidays.  Call  (202)  260-9327  for 
appointments.  The  reference  number  for 
this  docket  is  ‘‘F-93-AMEF-FFFFF.” 
The  public  may  copy  material  from  any 
regulatory  docket  at  no  cost  for  the  first 
100  pages,  and  at  a  cost  of  $0.15  per 
page  for  additional  copies. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA 
Hotline,  toll  free  at  (800)  424-9346,  or 
at  (703)  412-9810.  For  technical 
information  concerning  this  notice, 
contact  Narendra  K.  Chaudhari,  Office 
of  Solid  Waste  (OS-333),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington.  DC  20460, 
(202)  260-4787. 


SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Authority 

Under  40  CFR  260.20  and  260.22, 
facilities  may  petition  the  Agency  to 
remove  their  wastes  from  hazardous 
waste  control  by  excluding  them  from 
the  lists  of  hazardous  wastes  contained 
at  40  CFR  261.31  and  261.32.  Petitioners 
must  provide  sufficient  information  to 
EPA  to  allow  the  Agency  to  determine 
that:  (1)  The  waste  to  be  excluded  is  not 
hazardous  based  upon  the  criteria  for 
which  it  was  listed,  and  (2)  no  other 
hazardous  constituents  or  factors  that 
could  cause  the  waste  to  be  hazardous 
are  present  in  the  wastes  at  levels  of 
regulatory  concern. 

B.  History  of  This  Rulemaking 

Ampex  Recording  Media  Corporation, 
located  in  Opelika,  Alabama,  petitioned 
the  Agency  to  exclude  from  hazardous 
waste  control  its  F003/F005  solvent 
recovery  residue  (powder  and  pellet 
form)  resulting  horn  the  manufacture  of 
magnetic  recording  tapes.  After 
evaluating  the  petition.  EPA  proposed, 
on  August  21. 1992,  to  exclude  Ampex’s 
wastes  from  the  lists  of  hazardous  waste 
under  40  CFR  261.31  and  261.32  (see  57 
FR  37927).  On  September  30, 1992  (see 
57  FR  45112),  the  Agency  published  a 
list  of  editorial  corrections  to  the  August 
21, 1992  proposed  rule.  This  list  of 
corrections  included  clarification  that 
Ampex’s  petitioned  wastes  are  listed  as 
EPA  Hazardous  Waste  Nos.  F003  and 
F005.  (The  proposed  language  amending 
part  261  incorrectly  stated  that  Ampex’s 
wastes  were  EPA  Hazardous  Waste  Nos. 
F003  and  F004.) 

This  notice  responds  to  comments 
received  on  the  proposed  rule  and 
finalizes  the  proposed  decision  to  grant 
Ampex’s  petition. 

II.  Disposition  of  Petition 

Ampex  Recording  Media  Corporation, 
Opelika.  Alabama 

A.  Proposed  Exclusion 

Ampex  Recording  Media  Corporation, 
located  in  Opelika,  Alabama,  petitioned 
the  Agency  to  exclude  fi-om  hazardous 
waste  control  its  solvent  recovery 
residue  resulting  fiom  the  manufacture 
of  magnetic  recording  tape,  presently 
listed  as  EPA  Hazardous  Waste  No. 

F003 — “The  following  spent  non- 
halogenated  solvents:  Xylene,  acetone, 
ethyl  acetate,  ethyl  benzene,  ethyl  ether, 
methyl  isobutyl  ketone,  n-butyl  alcohol, 
cyclohexanone,  and  methanol;  all  spent 
solvent  mixtures/blends  containing, 
before  use,  only  the  above  spent  non- 
halogenated  solvents;  and  all  spent 
solvent  mixturesA)lends  containing. 
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before  use,  one  or  more  of  the  above 
non-halogenated  solvents,  and,  a  total  of 
ten  percent  or  more  (by  volume)  of  one 
or  more  of  those  solvents  listed  in  FOOl, 
F002,  F004,  and  F005;  and  still  bottoms 
from  the  recovery  of  these  spent 
solvents  and  spient  solvent  mixtures,” 
and  EPA  Hazardous  Waste  No.  F005 — 
“The  following  spent  non-halogenated 
solvents:  Toluene,  methyl  ethyl  ketone, 
carbon  disulhde,  isobutanol,  pyridine, 
benzene,  2-ethoxyethanol,  and  2- 
nitropropane;  ail  spent  solvent 
mixtures/blends  containing,  before  use, 
a  total  of  ten  percent  or  more  (by 
volume)  of  one  or  more  of  the  above 
non-halogenated  solvents  or  those 
solvents  listed  in  FOOl,  F002,  or  F004; 
and  still  bottoms  from  the  recovery  of 
these  spent  solvents  and  spent  solvent 
mixtures”.  Wastes  classiiied  as  EPA 
Hazardous  Waste  No.  F003  are  listed  as 
hazardous  wastes  solely  because  of  the 
characteristic  of  ignitability  (see  40  CFR 
261.31).  The  listed  constituents  of 
concern  for  EPA  Hazardous  Waste  No. 
F005  are  toluene,  methyl  ethyl  ketone, 
carbon  disulfide,  isobutanol,  pyridine, 
2-ethoxy-ethanol,  benzene,  and  2- 
nitropropane  (see  40  CFR  part  261, 
appendix  Vn). 

Li  support  of  its  petition,  Ampex 
submitted: 

(1)  Detailed  descriptions  and 
schematics  of  its  manufacturing  and 
waste  treatment  processes;  * 

(2)  A  list  of  raw  materials  and 
Material  Safety  Data  Sheets  (MSDS)  for 
all  trade  name  products  used  in  the 
manufacturing  and  waste  treatment 
processes; 

(3)  Results  from  total  constituent 
analyses  for  the  eight  Toxicity 
Characteristic  (TC)  metals  listed  in  40 
CFR  261.24,2  and  for  nickel,  antimony, 
cyanide,  and  sulfide; 

(4)  Results  from  total  constituent 
analyses  for  32  volatile  organic  and 
semi-volatile  organic  constituents; 

(5)  Results  from  the  Toxicity 
Characteristic  Leaching  Procedure 
(TCLP;  as  described  in  40  CFR  part  261, 
appendix  n)  analysis  for  the  TC 
constituents  (except  for  the  herbicides, 
2,4-D,  and  2,4,5-TP),  antimony,  and 
nickel; 

(6)  Results  from  total  oil  and  grease 
analyses;  and 


>  Ampex  has  claimed  portions  of  its 
manufacturing  and  treatment  process  descriptions 
and  MSDSs  as  confidential  business  information 
(CBI).  This  information,  therefore,  is  not  available 
in  the  RCRA  public  docket  for  today's  notice. 

2  EPA  has  adopted  the  Toxicity  Qiaracteristic 
Leaching  Procedure  (TCLP)  in  the  Toxicity 
Characteristic  (TC)  rulemaking  (55  FR 11798.  March 
29, 1990)  as  a  replacement  to  the  EP  for  the 
establishment  of  the  TC  regulatory  levels  and  these 
eight  metals  are  now  referred  to  as  the  TC  metals. 


(7)  Results  from  characteristics  testing 
for  ignitability,  corrosivity,  and 
reactivity. 

The  Agency  evaluated  the  information 
and  analytical  data  provided  by  Ampex 
in  support  of  its  petition  and 
determined  that  the  hazardous 
constituents  found  in  the  petitioned 
wastes  would  not  pose  a  threat  to 
human  health  and  the  environment. 
Specifically,  the  Agency  used  the 
modified  ^A  Composite  Model  for 
Landfills  (EPACML)  to  predict  the 
potential  mobility  of  the  hazardous 
constituents  found  in  the  petitioned 
wastes.  In  addition,  the  Agency  used  its 
Organic  Leachate  Model  (OLM)  to 
estimate  the  leachable  portion  of  the 
organic  constituents  in  the  petitioned 
wastes.  Based  on  this  evaluation,  the 
Agency  determined  that  the  constituents 
in  Ampex’s  wastes  would  not  leach  and 
migrate  at  concentrations  above  the 
Agency’s  health-based  levels  used  in 
delisting  decision-making.  See  57  FR 
37927,  August  21, 1992,  for  a  detailed 
explanation  of  why  EPA  proposed  to 
grant  Ampex’s  petition  for  its  solvent 
recovery  residue. 

B.  Response  to  Public  Comments 

The  Agency  received  two  sets  of 
comments  on  the  proposed  rule.  The 
first  commenter  supported  the  Agency’s 
proposed  decision  to  exclude  the 
petitioned  wastes,  and  submitted 
information  to  clarify  descriptions  of 
Ampex’s  waste  treatment  process  and 
sample  collection  procedures  presented 
in  the  proposed  rule.  This  commenter 
specifically  noted  that  the  transport  of 
Ampex’s  powdered  residue  from  the 
thin  film  evaporator  to  the  pelletizer 
does  not  involve  a  conveyor.  The 
commenter  stated  that  the  powdered 
material  drops  through  a  stM  valve  into 
a  chute  which  drops  the  material  onto 
the  pelletizer  rotating  plate.  This 
commenter  also  noted  that  grab  samples 
of  the  powdered  material  were  collected 
using  a  40-inch  grain  sampler  only 
during  the  1987-1988  sampling  round; 
quart  mason  jars  were  used  during  ail 
other  sampling  rounds.  The  Agency 
notes  that  these  comments  are  editorial 
in  nature  and  do  not  alter  the  Agency’s 
evaluation  of  the  potential  hazard  of 
Annex’s  petitioned  wastes. 

The  second  set  of  comments 
(submitted  jointly  by  two  commenters) 
opposed  the  Agency’s  proposed 
exclusion  of  Ampex’s  wastes  for  a 
number  of  reasons.  The  comments 
submitted  related  to  the  following  main 
subject  areas:  (1)  Inadequacy  of  the 
models  (i.e.,  TCLP.  OLM.  EPA<3clL) 
used  in  evaluating  n  on-aqueous  phase 
liquid  contaminants:  (2)  presence  of 
high  leachable  levels  of  lead  in  Ampex’s 


waste;  and  (3)  the  Agency’s  failure  to 
adequately  evaluate  non-ground  water 
pathways  of  exposure,  especially  air  and 
surface  water.  The  technical  comments 
made  by  these  commenters  regarding 
the  Agency’s  proposed  decision  to  grant 
the  petition,  coupled  with  the  Agency’s 
responses  to  them,  are  discussed  in  the 
following  sections. 

a.  Inadequacy  of  the  Models  Used  in 
Evaluating  Non-aqueous  Phase  Liquid 
Contaminants 

Comment:  The  commenters*  primary 
concern  related  to  EPA’s  choice  of 
models  in  evaluating  Ampex’s 
petitioned  wastes.  The  commenters 
noted  that  some  of  the  organic 
contaminants  detected  in  Ampex’s 
wastes  are  compounds  that  form  non- 
aqueous  phases  in  ground  water,  and 
that  the  presence  of  non-aqueous  phase 
liquids  (NAPLs)  or  oily  materials  in  the 
subsurface  make  complete  ground  water 
clean-up  via  conventional  technologies 
di^cult.  The  commenters  believed  that, 
because  Ampex’s  wastes  contained  non- 
aqueous  phase  liquid  contaminants,  the 
TdP,  OLM,  and  EPACML  were 
inappropriate  to  use  in  evaluating  the 
leaching  potential  of  contaminants  from 
these  wastes. 

The  commenters  were  concerned 
specifically  that  the  methods  and 
models  used  by  the  delisting  program 
are  based  largely  on  water  solubility 
principles.  With  regard  to  evaluating  the 
potential  hazards  of  NAPL  wastes,  the 
commenters  specifically  noted  that  the 
use  of  the  OLM  is  flawed  because  the 
model  assumes  that  water  solubility  of 
organic  constituents  predicts  mobility. 
The  commenters  further  stated  that  the 
use  of  the  T(XP  is  flawed  because  the 
method  relies  on  organic  constituents 
partitioning  into  the  aqueous  phase 
during  the  extraction  step  of  the 
method.  The  commenters  also 
indicated,  by  reference  to  other 
comments,  that  the  EPACML  is 
similarly  flawed  as  it  was  developed  to 
mimic  the  fate  and  transport  of 
materials  dissolved  in  an  aqueous 
phase. 

Response:  The  Agency  believes  that 
the  commenters  are  attempting  to 
characterize  Ampex’s  petitioned  wastes 
as  NAPL  wastes  simply  because  the 
wastes  contain  constituents  typically 
found  in  NAPL  wastes.  The  Agency 
disagrees  with  this  conclusion  and  does 
not  believe  that  the  presence  of  organic 
constituents  known  to  be  NAPL-related 
is  a  reason  by  itself  to  conclude  that  a 
petitioned  waste  could  cause  the 
formation  of  a  non-aqueous  phase 
liquid,  that  a  petitioned  waste  is  an  oily 
material,  or  that  the  organic  constituents 
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present  in  the  waste  will  only 
minimally  dissolve  in  water. 

First,  Ampex’s  petitioned  wastes 
contain  relatively  low  concentrations  of 
constituents  that  the  commenters 
identify  as  NAPL>related.  As  discussed 
further  in  the  response  to  the  next 
comment,  the  Agency  believes  that  total 
phenol  and  o-cresol  concentrations  in 
the  petitioned  wastes  are  not  present  at 
significant  levels  and  do  not  pose  a 
potential  hazard  to  human  health  and 
the  environment.  Specifically,  even  if 
100  percent  of  the  phenol  and  o-cresol 
from  Ampex’s  waste  leached  out  into 
the  extract  medium,  the  maximum 
leachate  concentrations  of  phenol  and  o- 
cresol  would  be  far  below  tne  health- 
based  levels  of  phenol  (20  ppm)  and  o- 
cresol  (2  ppm). 

Seco^,  It  is  extremely  unlikely  that 
Ampex’s  petiticmed  wastes  would  be  the 
source  of  a  non-aqueous  i^ase  liquid. 

The  waste  is  originally  generated  as  a 
powder,  and  not  the  oily  type  of  waste 
that  could  lead  to  NAPL.  As  noted  in 
the  proposal,  Ampex  analyzed  12 
composite  samples  of  scdvent  recovery 
residue  (^IR)  powder  and  12  composite 
samples  of  SRR  pellets  for  total  oil  and 
grease  content.  ’These  analyses  indicated 
that  the  maxinram  total  oil  «id  grease 
content  of  the  SRR  powder  rang^ 
between  0.267  and  0.832  percent;  and 
that  the  maximum  oil  and  grease 
content  of  the  SRR  pellet  samples 
ranged  between  0.203  and  0.552 
percent  Thus,  the  ml  and  grease  content 
of  Ampex’s  petitioned  wastes  are  less 
than  one  pOToant,  clearly  indicating  that 
the  petitioned  wastes  are  not  oily 
vsrastes. 

Finally,  the  constituents  of  particular 
concern  to  the  commenters.  phenol  and 
o-cresol,  are  very  sc^uble  in  water  based 
on  six  categories  of  soliibility  described 
in  an  existing  EPA  document  (See 
Hazardous  Waste  TSDF — Background 
Information  for  Proposed  RCRA  Air 
Emission  Stmidards,  Draft  Report.  Office 
of  Air  Quality  Planning  mul  ^andards. 
Research  Triangle  Parl^  NC  EPA-4S0/ 
3-89-023.)  Specifically,  the  solubility  of 
phenol  is  8x10*  mg/1,  and  the  solubility 
of  o-cresol  is  3.1x10*  mg/1.  *rhe  major 
organic  omstituent  of  possible  ccmcem 
in  Ampex’s  waste,  cyclohexanone,  is 
also  quite  soluble  in  water  (2.3x10*  mg/ 
1).  'The  Agency  believes  that  these 
compounds,  at  the  concentrations 
exhibited  in  Ampex’s  petitioned  wcste, 
would  dissolve  into  the  aqueous  phase 
of  the  TCLP  extract,  or  the  leachate 
modeled  the  OLM,  or  subsurface 
ground  water. 

For  these  reasons,  the  Agency  does 
not  believe  that  Ampex’s  petitioned 
wastes  are  NAPL  wastes.  'Therefme,  the 
Agency  believes  that  the  ’TCLP,  OLM. 


and  EPACMLare  appropriate  models  to 
use  in  the  assessment  of  the  potential 
hazard  of  Ampex’s  petitioned  wastes. 

Comment:  'The  commenters  also 
believed  that  total  phenol  levels  were  of 
particular  concern.  The  commenters 
noted  that  data  in  the  proposed  rule 
reported  maximum  phenol 
concentrations  of  31  ppm  in  the  SRR 
pellets  and  29  ppm  in  the  SRR  powder. 
’The  commenters  believed  that  ^e 
analytical  data  for  phenol  in  Ampex’s 
wastes  indicated  that  the  wastes 
contained  high  enough  levels  of  phenol 
to  contaminate  ground  wato'  dK>ve 
health-based  levels.  *1116  commenters 
also  stated  that  total  o-cresol 
concentrations  could  be  of  ccmcem.  but 
that  the  proposed  rule  failed  to  present 
total  cx>nstituent  data  for  o>cresol. 

Response:  1110  Agency  disagrees  with 
the  commenters  that  total  phenol 
fxmcentrations  in  Ampex’s  wastes  are  of 
concern.  'Die  cximmenters  compared  the 
maximum  total  levels  of  phenol  in  the 
waste  directly  with  the  health-based 
level  ficM’  phenoL  However,  the  health- 
based  level  is  for  phenol  dissolved  in 
water  and  ingested  via  drinking  water. 
Therefore,  any  comparison  of  the  total 
level  of  phen^  in  t^  waste  (which  is 
a  solid),  to  this  health-based  level  is 
meaningless.  In  the  proposed  rule,  the 
Agency  used  the  OLM  and  EPACML 
models  to  calculate  the  level  of  phenol 
that  would  result  from  phenol  t^t 
leaches  out  of  the  waste,  and  migrates 
to  a  downgradient  drinking  water  well. 
'The  maximum  concentration  of  phenol 
calculated  at  the  exposure  point  was 
0.015  ppm.  which  is  far  below  the 
health-^sed  level  of  20  ppm.  The 
Agency  continues  to  believe  that  this  is 
the  appropriate  approach  in  evaluating  ■ 
the  level  of  phenol  in  the  waste. 

Furthermore,  even  if  the 
assumed  that  100  percent  of  the  phenol 
leached  out  of  Ampex’s  waste  in  the 
'TCLP,  the  maximum  concentration  in 
the  leachate  would  be  13  ppm.  (The 
leaching  solution  used  in  ^e  TCLP 
method  is  20-times  the  amount  of  the 
waste  sample,  thus,  the  maximum 
phenol  ccmcentraticHi  in  the  waste  of  31 
ppm  would  result  in  no  mcHe  than  13 
ppm  in  the  leachate.)  Therefore,  even 
without  assuming  any  dilution  or 
attenuation  during  migration,  the 
leachable  level  itself  would  be  below 
the  health-based  level. 

With  regard  to  o-cresol,  the  Agency 
notes  that  data  for  total  o^zesol 
concentrations  in  the  petitioned  wastes 
were  avaikhle  in  the  RCRA  public 
dochet  supporting  the  proposed  rule. 
Specifically,  the  four  samples  collected 
during  the  Agency’s  May  8, 1990  spot- 
(dieck  visit  were  analyzed  for  total  o- 
cresoL  Analysis  results  for  these 


samples  showed  that  total  o-cresol  was 
not  detected  at  the  detection  limit  of  980 
ug/kg  (0.98  ppm).  As  {Hesented  in  the 
proposed  rule,  the  maximum 
concentration  of  o-<3esol  in  the  TCLP 
leachate  was  reported  to  be  0.066  ppm 
by  Ampex.  Basra  on  the  above 
discussicm  for  phenol,  migration  and 
transport  would  lead  to  drinking  water 
levels  of  o-(7esol  that  are  far  below  the 
total  and  leachable  levels  in  the  waste. 
'Thus,  under  any  set  of  assumptions,  the 
level  of  o-cresol  calculated  for  a 
downgradient  exposure  pxunt  would  be 
below  the  delisting  health-based  level  of 
2  ppm.  For  these  reasons,  the  Agency 
maintains  its  belief  that  phenol  and  o- 
coresol  concentraticms  in  Ampex’s 
petitioned  wastes  are  not  of  concern. 

b.  Presence  of  High  Leachable  Levels  of 
Lead  in  Ampex’s  Waste 

Comment:  The  commenters  were 
concerned  with  leachable  levels  of  lead 
in  Ampex’s  waste,  particularly 
leachable  levels  of  lead  in  the  two 
samples  cxillected  by  EPA  during  a  site 
visit.  The  commenters  questioned  EPA*s 
preference  for  leachable  lead  data 
supplied  by  Ampex,  rather  than 
leachable  lead  data  from  analyses  of  its 
own  two  samples.  The  commenters 
noted  that  the  compliance-point 
concentrations  for  lead  based  on 
Ampex’s  data,  calculated  using  the  EPA 
Composite  Model  for  Landfills 
(EPACML),  were  near  the  level  of 
regulatory  concern,  while  EPACML 
results  based  on  EPA’s  data  actually 
exceeded  the  level  of  regulatory 
concern. 

The  commenters  also  noted  that  EPA 
apparently  deferred  to  Ampex’s  data 
because  it  believed  that  the  analytical 
technique  used  by  Ampex  (flame  atomic 
absorption  (AA)  methc^)  was  more 
appropriate  than  the  ICP  method  used 
by  EPA  to  determine  lead  in  the  waste 
matrix.  The  commenters  claimed  that 
they  were  unable  to  fully  evaluate  EPA's 
rationale  for  this  decision  because  EPA 
failed  to  identify  if  its  ICP  method  was 
ICP  atomic  emission  spectroscopy  or 
ICP  mass  specrtrometry  (ICP/MS).  The 
commenters  believed  that,  if  EPA  used 
ICP/MS,  then  the  rationale  to  use  the 
Flame  AA  method  data  was 
inappropriate,  because  ICP/MS  is  less 
subject  to  matrix  interference  than  AA 
for  analyzing  lead. 

The  commenters  also  had  two  other 
concerns  related  to  the  choice  of 
analytical  technique.  In  the  first,  the 
commenters  noted  that  the  analysis  of 
lead  using  AA  must  be  made  by  the 
method  of  standard  additiras  because  of 
recognized  problems  of  matrix 
suppressicm.  Second,  the  commenters 
not^  that  if  EPA’s  analytical  result 
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from  the  ICP  analysis  (2.7  ppm)  was 
correct,  then  the  sample  could  have 
"swamped”  the  Furnace  AA  detector 
and  yielded  an  erroneously  low  result. 

Response:  In  response  to  the 
commenters’  concerns,  EPA  re¬ 
evaluated  the  leachable  lead  data 
submitted  in  support  of  Ampex’s 
petition  and  collected  during  EPA’s  May 
8, 1990  spot-check  visit.  As  presented  in 
Table  10  of  the  proposed  rule,  the  spot- 
check  samples  were  analyzed  using  ICP 
and  the  Ampex  samples  were  analyzed 
using  Flame  or  Furnace  AA.  The 
Agency  notes,  in  fact,  that  the  EPA’s 
contract  lab  followed  SW-846  Method 
6010,  ICP  atomic  emissions 
spectroscopy  (ICP AES),  and  not  the  ICP/ 
MS  method  in  analyzing  the  spot-check 
samples.  The  Agency  selected  ICP  AES 
because  it  is.  in  general,  quicker  and 
cheaper  than  Furnace  AA  when  multi- 
component  analyses  are  being 
performed.  Both  ICP  AES  and  Furnace 
AA  are  equally  valid  methods  for  lead 
analysis.  As  noted  in  the  proposed 
notice,  however,  the  spot-check 
analyses  using  ICP  AES  had  some 
unexplained  matrix  interferences.  As  a 
result,  the  Agency  requested  that 
Ampex  submit  eight  additional  powder 
and  pellet  samples  analyzed  for 
leachable  lead  to  verify  that  lead  was 
not  present  at  levels  of  concern. 
Ampex’s  results  for  the  additional 
samples  showed  no  detectable  levels  of 
leachable  lead  in  these  samples.  These 


results  confirmed  that  the  Agency’s 
detected  level  was  likely  an  anomaly  for 
Ampex’s  waste.  The  Agency  considers 
the  larger  database  of  leachable  lead 
information  (e.g.,  16  samples)  to  be  a 
better  indicator  of  the  lead  levels  in 
Ampex’s  waste  than  a  single  value. 

Tne  Agency  disagrees  with  the 
commenters  that  method  of  standard 
additions  (MSA)  analyses  must  be  used 
when  Furnace  AA  analyses  are 
performed.  S\V-846  requires  that  matrix 
spike  and  matrix  spike  duplicate 
analyses  (MS/MSD)  be  performed 
during  the  analyses  and  not  MSA.  If 
significant  matrix  interferences  are 
discovered  during  the  MS/MSD  then 
MSA  can  be  used  to  resolve  matrix 
interferences.  The  Agency  notes  that 
Ampex  performed  matrix  spike  and 
matrix  spike  duplicate  analyses  during 
each  of  its  analytical  events  and 
reported  satisfactory  QC  results  for  lead. 
Thus,  performing  MSA  was  not 
necessary  or  required.  The  Agency  also 
disagrees  with  the  commenters’ 
assertion  that  a  2.7  ppm  level  of  lead 
may  have  "swamped”  the  furnace 
detector  during  Ampex’s  reanalysis  of 
the  spot-check  sample.  Ampex  has 
documented  that  during  its  reanalysis  of 
the  spot-check  sample,  the  instrument 
was  correctly  calibrated  so  that  this 
level  would  be  in  the  linear  range  of  the 
instrument.  Thus,  it  is  unlikely  that  this 
level  swamped  the  detector  and 
provided  an  erroneously  low  result. 


Thus,  the  Agency  maintains  its  belief 
that  leachable  lead  levels  in  Ampex’s 
waste  are  not  of  concern. 

Comment:  The  commenters  believed 
that  the  discrepancies  between  EPA’s 
leachable  levels  for  lead  and  Ampex’s 
should  have  raised  a  cautionary  flag  for 
EPA,  and  that  EPA  should  have  re¬ 
sampled  and  reanalyzed  the  waste 
before  proposing  to  exclude  Ampex's 
waste. 

Response:  The  Agency  maintains  its 
belief  that  leachable  lead  levels  are  not 
of  concern.  Nonetheless,  to  fully  address 
this  issue,  the  Agency  has  collected 
additional  samples  of  Ampex’s  waste. 
The  Agency  conducted  a  second  spot- 
check  visit  to  Ampex  on  November  9, 
1992  and  collected  two  samples  of 
Ampex’s  powdered  material.  ’These 
samples  were  analyzed  for  lead  using 
Furnace  AA  to  allow  for  a  more  direct 
comparison  with  the  analytical  results 
provided  by  Ampex.  In  addition,  the 
laboratory  was  requested  to  analyze  the 
samples  using  the  method  of  standard 
additions  as  specified  in  SW-846 
Method  7000  to  eliminate  uncertainties 
regarding  matrix  effects.  Table  2 
presents  a  summary  of  all  the  leachable 
lead  data  for  Ampex’s  SRR  powder, 
including  EPA’s  most  recent  spot-check 
visit  (i.e.,  samples  EPA-03  and  EPA- 
04).  (The  laboratory  reports  themselves 
are  available  for  review  in  the  RCRA 
public  docket  for  today’s  rule.) 


Table  2.— Summary  of  Leachable  Lead  Concentrations  (ppm)  (Solvent  Recovery  Residue  Powder) 


- r 

1 

Sample  No. 

Leachable  lead 
coTKentration 

Extraction 

method 

Analytical  meth¬ 
od 

AMP-01  . 

<0.05 

EP 

Furnace  AA. 

AMP-02 . 

<0.05 

EP 

Furnace  AA. 

AMP-03 . 

<0.05 

EP 

Furnace  AA. 

AMP-d4 . 

<0.05 

EP 

Furnace  AA. 

AMP-05 . . . 

1  <0.2 

TCLP 

Flame  AA. 

AMP-06 . 

<0.2 

TCLP 

Flame  AA. 

AMP-07 . A . 

<0.2 

TCLP 

Flame  AA. 

AMP-08 . . . 

<0.2 

TCLP 

Flame  AA. 

EPA-01  . . . . . 

0.943 

TCLP 

ICP. 

EPA-02  . 

2.750 

TCLP 

ICP. 

EPA-02a  . 

0.13 

TCLP 

Furnace  AA. 

AMP-09 . . . 

<0.008 

TCLP 

Furnace  AA. 

AMP-10 . 

<0.008 

TCLP 

Furnace  AA. 

AMP-11  . . . 

<0.008 

TCLP 

Furnace  AA. 

AMP-12 . . . . . 

<0.008 

TCLP 

Furnace  AA. 

AMP-13 . 

<0.008 

TCLP 

Furnace  AA. 

AMP-14 . 

<0.007 

TCLP 

Furnace  AA. 

AMP-15 . 1 . 

<0.007 

TCLP 

Furnace  AA. 

AMP-16 . . 

<0.007 

TCLP 

Furnace  AA. 

EPA-03  . 

0.015 

TCLP  ' 

Furnace  AA. 

EPA-04  . 

0.010 

TCLP 

Furnace  AA. 

<:  Denotes  that  the  constituent  was  not  detected  at  the  detection  limit  specified  in  the  table, 
a:  Ampex  reanalysis  of  EPA-02  sample. 


The  Agency  believes  that  the 
analytical  results  from  EPA’s  second 


spot-check  visit  support  the  conclusion 
that  the  data  from  EPA’s  initial  site  visit 


were  not  representative  of  the  levels  of 
leachable  lead  in  Ampex’s  waste. 
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Ther^ora.  the  Agency  continues  to 
believe  that  leecbable  lead  levels  are  not 
of  concern  in  Ampex’s  powder  solvent 
recovery  residues. 

Comment:  The  commenters  also 
disagreed  with  EPA’s  decision  to  use  the 
level  0.015  mg/I  as  the  inflatory  level 
of  concern  for  leachable  lead.  The 
commenters  contend  that  EPA  stated  the 
0.015  mgA  action  level  corresponded  to 
approximately  0.005  mg/1  as  an  average 
(see  56  FR  26477).  The  commenters 
believed  that  it  would  be  more 
appropriate  t»  oae  tha  average  lead 
la^^  or  0.005  mg/1,  as  tha  regulatory 
level  of  concern.  The  commenters  alro 
argued  that  tlM  use  of  a  Safe  Drinking 
Watw  Act  ‘‘actioa  level'*  as  a  regulatory 
level  of  €X»cem  for  dehsting  was 
inapplicable  because  the  action  level 
was  keyed  to  a  first-draw  water  from 
leaded  pipea.  which  beers  little 
resemblance  to  tha  types  of  conditions 
encountered  a  defined  waste  and  is 
therefore  not  an  appropriate  measure  for 
determining  the  allowable  level  of 
leadiabla  ta^  for  a  daiisting  decision. 
The  comaaenters  believed  t^t.  if  EPA 
was  going  to  use  this  approach,  it 
should  at  least  consider  using  O.OC^  mg/ 

1  as  the  regulatory  level  of  coiu^em,. 
since  die  level  corresponded  to  the 
average  leach  level. 

Response:  The  Agency  disagrees  with 
the  commenters’  assertion  that  it  should 
use  the  level  of  (X.006  mg/l  as  the 
regulatory  level  of  concern  for  leechalde 
lead.  While  the  action  level  of  0.015  mg/ 

1  is  not  a  formal  MCL,  EPA  stated  in  the 
preamble  to  the  lead  rule  that  the  level 
of  0.015  mg/l  is  "associated  with 
substantial  public  health  protection" 

(see  56  FR  26477,  June  7. 1991). 
Furthermore,  t]ie  Agency  decided  to 
adopt  this  value  instead  of  an  average  or 
median  value  because  this  method  does 
not  requite  assumptions  concerning 
values  less  than  the  lead  p>ractical 
quantitation  leval  of  O.OOS  mg/l.  Thus, 
the  Agency  believes  that  the  0.015  mg/ 

1  level  is  the  appropriate  level  for  use  in 
delisting  decision  making. 

To  further  address  the  commenters* 
concern,  the  Agency  calculeted  a  mean 
value  for  all  of  the  leachable  lead  data 
in  Table  2  (0.23  mg/l)  to  compere  to  the 
"average"  level  of  concern  suggested  by 
the  commenters.  The  value  specified  fm 
the  detection  limit  was  used  for  samples 
with  no  detected  lead  levels.  This  is  a 
worst  case  assumption,  given  that  all 
but  the  two  initial  EPA  samples  (EPA- 
01  and  EPA-02)  appear  to  he  for  below 
the  detection  limits  reported  for  some  of 
Ampex’s  data  (AMP-05  through  AMP- 
08).  In  any  case,  the  calculated  mean  for 
leachable  lead  of  0.23  mg/l,  when  input 
in  the  EPACML,  would  yield  a 
compliance  point  concentration  for  lead 


(0.0023  mg/l)  that  is  well  below  0.005 
mg/l.  Furthermore,  as  noted  earlier,  rtu* 
iniliat  EPA  smnpk»  (EPA-€1  and  EPA- 
02)  apfiear  to  be  anomalous.  If  these 
data  points  are  not  included,  die  mean 
lead  level  (0.064  mg/I)  yields  an  even 
lower  compbanca  point  concentratioii 
(0.00064  R^/l).  Therefore,  even  using 
the  approa^  suggested  by  the 
commeBters,  the  lead  levels  in  Ampex’s 
waste  are  not  of  concern. 

c.  Hazards  From  Non-Groundwater 
Pathways  of  Eiqposure:  Air  Emissions 
and  Surface  Water  Contamination 

Conunent  The  commentws  disputed 
EPA’s  decision  to  evahiate  only  the 
hazard  posed  by  particles  of  10  um  or 
less  when  considWing  the  airborne 
dispersal  of  waste  contaminants.  (The 
comments  lefer  to  particles  of  “10  ug” 
or  less:  EPA  believes  this  is  a 
typographical  error  and  assumed  the 
commenter  intended  to  write  10  um.) 

The  commenters  believed  that  using  an 
upper  limit  size  of  10  lun  ignored  the 
principal  pathway  of  concern  for  toxic 
constituents,  such  as  lead,  for  which  the 
principal  pathway  is  ingestion. 

Respond:  As  noted  in  the  proposed 
rule:,  the  Agency  chose  to  assess  the 
potmtial  hazards  of  Ampex’s  petitioned 
waste  via  an  airborne  pathway  because 
of  the  possible  nature  of  Ampex’s 
solvent  recovery  residue  (powder  form). 
Specifically,  the  Agency  evaluated  the 
potential  impact  of  inhaling  particulate 
matter  that  is  released  and  dispersed 
from  the  surface  of  a  disposal  site.  The 
Agency  believes  that  the  commenters 
are  concerned  about  human  exposure  to 
contaminants  that  potentially  could  be 
deposited  on  a  surface  downwind  of  the 
disposal  site  and  available  for  ingestion 
through  hand-to-mouth  contact.  While 
the  Agency  agrees  that  some  particulate 
matter  mi^t  be  ingested  following 
dispersion,  EPA  believes  that  this  is  not 
a  principal  pathway  of  concern  in  this 
case  for  several  reasons. 

First,  the  level  of  toxic  constituents  rn 
Ampex’s  waste  are  relatively  low,  e.g., 
the  maximum  level  of  lead  measured  in 
the  waste  powder  was  358  ppm  (average 
=  227  ppm).  This  level  is  below 
acceptable  soil  levels  for  lead  (500  to 
1,000  ppm)  as  currently  used  by  EPA  in 
remediation  of  lead  contaminated  soil. 
(See  Memorandum  on  "foterim 
Guidance  on  Establishing  Soil  Lead 
Cleanup  Levels  at  Superfiind  Sites," 
which  is  in  the  docket  for  today’s  rule.) 
Furthermorev  as  the  docket  to  the 
proposed  rule  noted,  the  area  containing 
any  of  Ampex’s  waste  that  might  be 
exposed  (i.e.,  uncovered)  at  a  landfill 
should  be  relatively  small  (1,126  square 
meters,  or  <  0,3  acres)  due  to  the  small 
volume  of  waste  generated.  Thus,  in  the 


unlikely  event  that  Amp>ex’s  exposed 
waste  (1,126  square  meters),  containing 
the  maximum  level  of  measured  lead 
(356  ppm)  is  completely  dispersed  over 
an  area  enclosed  by  a  circle  with  a 
radius  of  1,000  feet  or  305  meters  (area 
=  2.92E>0&  square  meters),  the  soil  lead 
level  from  Ampex’s  waste  at  a  distance 
of  1,000  feet  (the  hypothetical  exposure 
point  for  wind  dispersal)  would  not 
exceed  1.3  ppm.  'Iliis  level,  which  can 
be  calculated  from  the  ratio  of  waste 
area  to  total  area  (0.0038)  muhiplied  by 
the  maximum  level  of  measured  lead 
(358  ppm),  K  far  below  any  reasonable 
level  of  concern.  For  example,  the  mean 
lead  level  in  uncontaminated  soils 
throughout  the  United  States  was 
reported  to  be  19  ppm  (See  Shacfclette, 
H.T.  and  J.G.  Boemgen,  1984.  Element 
Concentrations  in  Soils  and  Other 
Surficial  Materials  of  the  Coterminous 
United  States.  U~S.  Geological  Survey 
Professional  Paper  1270.) 

In  order  to  fully  respond  to  the 
commenters’  concerns,  the  Agency  al.so 
investigated  the  potential  hazards 
associated  with  exposure  to  particles  up 
to  30  um  in  size  that  are  deposited  on 
soil  and  subsequently  ingested,  using  a 
methodology  that  relies  on  a  modified 
version  of  EPA's  Ambient  Air 
Dispersion  Model  (AADM)  to  predict 
the  downwind  concentration  of 
contaminants.  (The  AADM  was 
originally  described  in  50  FR  48963, 
November  27, 1985,  and  was  used  by 
EPA  to  evaluate  the  potential  hazards  of 
Lohating  particulate  emissions,  as 
presented  in  the  RCRA  public  docket 
supporting  the  Agency’s  proposal  to 
exclude  Ampex’s  petitioned  waste.) 

Using  the  modified  AADM,  the 
concentrations  of  contaminants  in  soil 
from  Ampex’s  waste  were 
conservatively  estimated  based  on 
atmospheric  deposition  of  waste 
particles  for  one  year  (without  loss  at 
the  site  of  deposition)  at  a  downwind 
distance  of  1,000  feet  from  the  disposal 
site  boundary.  Modifying  the  analyses 
this  way  results  in  a  negligible  level  of 
lead  in  the  soil  (<0.02  ppm).  The  results 
of  this  determination  were  compared  to 
Agency’s  criteria  for  evaluating 
contaminant  levels  in  soil  (500  to  1000 
ppm)  and  the  background  level  (19 
ppm)  noted  above.  All  of  these 
evaluations  clearly  show  that  Ampex’s 
waste  does  not  pose  a  substantial 
present  or  potential  hazard  to  human 
heeltb  throu^  air  dispersion  and 
deposition.  A  complete  description  of 
the  Agency’s  assessment  of  the  potential 
impact  of  Ampex’s  waste,  with  regard  to 
atmospheric  deposition  and  ingestion  of 
waste  contamin^ts  accumulated  in  soil 
using  the  modified  aADM,  is  presented 
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in  the  RCRA  public  docket  for  today’s 
rule. 

Comment:  The  conunenters  believed 
that  EPA  must  also  evaluate  the  hazard 
posed  by  the  volatilization  of  organic 
contaminants  present  in  Ampex’s  waste. 
The  commenters  were  particularly 
concerned  about  the  presence  of  phenol, 
toluene,  formaldehyde,  methyl  ethyl 
ketone,  and  cyclohexanone  in  the  waste. 
The  commenters  believed  that  wastes 
containing  volatile  constituents  cannot 
be  evaluated  for  the  hazards  they  pose 
to  human  health  and  the  enviroiunent 
without  a  quantitative  assessment  of  the 
volatilization  pathway. 

Response:  Tne  Agency  agrees  with  the 
commenters  that  some  volatilization 
may  occur  from  Ampex’s  waste 
contained  in  a  landfill.  However,  given 
its  relatively  small  volume  and  data 
showing  that  it  contains  relatively  low 
concentrations  of  volatile  organics,  EPA 
believes  any  volatile  emissions  from 
Ampex’s  waste  would  be  insiginficant. 
Furthermore,  the  Agency  notes  that  the 
residuals  generated  by  Ampex  are  in 
powder  form,  and  result  frnm  recovery 
of  spent  solvents.  Significant  volatile 
releases  seem  unlikely  for  this  waste. 
Therefore,  the  Agency  believes  a 
quantitative  evaluation  of  volatile 
organic  emissions  is  unnecessary. 

m  any  case,  to  fully  respond  to  the 
commenters’  concerns,  the  Agency 
investigated  whether  the  levels  of 
volatile  organic  contaminants  present  in 
Ampex’s  waste  could  possibly  pose  a 
potential  hazard  to  human  health.  As 
noted  in  the  proposed  rule,  twelve 
organic  constituents  were  detected  in 
samples  of  Ampex’s  petitioned  waste. 
Of  these  twelve  constituents,  the 
Agency  determined  that  the  following 
eight  compounds  have  the  potential  to 
volatilize  (based  on  information  about 
constituent-specific  boiling  points): 
acetone,  cyclohexanone,  etnyl  benzene, 
formaldehyde,  methyl  ethyl  k^one, 
methylene  chloride,  toluene,  and 
xylme.  The  Agency  believes  that  the 
commenters’  concern  regarding  the 
potential  volatilization  of  phenol  is 
unfounded,  as  the  boiling  point  for 
phenol  (i.e.,  182  °C)  is  significantly 
greater  than  the  boiling  points  of 
compounds  typically  classified  as 
“volatile”.  For  example.  EPA  did  not 
classify  phenol  as  volatile  when 
evaluating  it  as  a  potential  TC 
constituent  (see  51  FR  21648,  June  13, 
1986).  However,  EPA  included  phenol 
in  its  evaluation  in  order  to  fully 
address  the  commenters’  concern. 

As  a  worst  case,  the  Agency  assumed 
that  100  percent  of  these  constituents 
would  be  lost  to  the  air.  The  Agency 
used  the  AADM  model  that  was 
included  in  the  docket  to  the  proposed 


rule  to  predict  the  downwind 
concentrations  of  these  constituents. 

The  results  of  this  conservative,  worst- 
case  evaluation  indicated  that  there  is 
no  substantial  present  or  potential 
hazard  to  human  health  from 
volatilization  of  organic  contaminants 
present  in  Ampex’s  waste.  All  organic 
constituents  were  estimated  to  be  well 
below  levels  of  concern.  A  complete 
description  of  the  Agency’s  modeling 
and  analysis  of  volatile  emissions  from 
Ampex’s  petitioned  waste  is  presented 
in  the  RCRA  public  dock^  for  today’s 
rule. 

Comment:  The  commenters  took 
exception  to  EPA’s  assertion  that 
leachate  derived  from  the  waste  will  not 
directly  enter  a  surface  water  body 
without  first  traveling  through  the 
saturated  subsurface  where  dilution  of 
hazardous  constituents  may  occur.  The 
commenters  noted  that  many  industrial 
waste  disposal  sites  are  located  close  to 
surface  waterbodies  and  that  wastes, 
such  as  Ampex’s  petitioned  waste,  have 
a  high  likehhood  of  running  directly  ofi 
of  the  land  without  first  entering  the 
subsurface.  In  a  runofi  scenario  such  as 
this,  the  commenters  argued  that  total 
concentrations  of  toxic  constituents,  not 
leachable  concentrations,  would  be  of 
primary  concern. 

Response:  The  Agency  maintains  its 
belief  that  leachate  derived  from 
Ampex’s  petitioned  waste  is  unlikely  to 
directly  enter  a  surface  water  body 
without  first  traveling  through  the 
saturated  subsurface  where  dilution  of 
hazardous  constituents  may  occur.  This 
is  because  delisted  wastes  are  typically 
managed  in  regulated  solid  waste 
management  units.  Discharge  of 
pollutants  into  surface  waters  are 
currently  regulated  under  the  Clean 
Water  Art  (CWA).  The  Agency  has 
promulgated  regulations  for  municipal 
solid  waste  landfills  that  will  also 
require  run-on  and  run-off  controls,  and 
explicitly  prohibit  discharges  that 
violate  the  CWA  (see  56  FR  50978, 
October  9. 1991). 

Furthermore,  EPA  disagrees  with  the 
commenters’  statement  that  leachable 
concentrations  are  not  useful  in 
assessing  risks  posed  by  surface  water 
runofi.  Leachable  concentrations 
provide  a  direct  measure  of  the 
solubility  of  a  toxic  constituent  in  water, 
and  are  indicative  of  the  fraction  of  the 
constituent  that  may  be  mobilized  in 
surface  water,  as  well  as  groundwater. 
For  example,  TCLP  tests  (which  are 
performed  with  a  more  aggressive  acidic 
extraction  medium,  not  water)  show 
that  the  fraction  of  lead  in  Ampex’s 
waste  that  is  mobile  is  only  on  the  order 
of  1  percent.  Similar  results  can  be 
calculated  for  other  metals.  However,  in 


response  to  the  commenters’  concerns, 
the  Agency  investigated  the  potential 
hazards  that  may  result  from  exposvtre 
to  contaminants  in  Ampex’s  petitioned 
waste  through  a  surface  water  pathway. 
This  evaluation  involved  a  worst-case 
estimation  of  the  annual  soil/ waste 
erosion  from  a  landfill,  the  amount  of 
waste  delivered  to  the  surface  water 
body,  and  the  volume  of  surface  water 
into  which  runoff  occurs.  The  Agency 
determined  the  dissolved  concentration 
of  contaminants  from  Ampex’s  waste  by 
making  the  worst-case  assumption  that 
the  contaminants  in  the  erod^  material 
completely  dissolve  in  the  surface^ater 
body.  The  results  of  this  conservative 
evaluation  indicated  that  there  is  no 
substantial  present  or  potential  hazard 
to  human  health  from  runoff  of  Ampex’s 
waste  to  surface  water.  The  minimum 
dilution  factors  calculated  by  this 
approach  (>300,000)  confirm  the 
Agency’s  contention  in  the  proposed 
rule  that  any  contaminants  in  runoff 
would  be  further  diluted  by  the  water 
body.  A  complete  description  of  the 
Agency’s  evaluation  of  contaminant 
releases  from  runoff  of  Ampex’s  waste 
to  a  siuface  water  body  is  presented  in 
the  RCRA  public  docket  for  today’s  rule. 

C.  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposal 
and  in  this  final  rule,  the  Agency 
believes  that  Ampex’s  solvent  recovery 
residue  (powder  and  pellet  form)  should 
be  excluded  from  hazardous  waste 
controL  The  Agency,  therefore,  is 
granting  a  final  exclusion  to  Ampex 
Recording  Media  Q^oraticm,  located 
in  Opelika.  Alabama,  for  its  solvent 
recovery  residue,  described  in  its 
petition  as  EPA  Hazardous  Waste  Nos. 
F003/F005. 

This  exclusion  only  applies  to  the 
processes  and  waste  volume  (a 
maximum  of  1,000  cubic  yards 
generated  annually  in  the  powder  or 
pellet  form)  covert  the  original 
demonstration.  The  fartlity  would 
require  a  new  exclusion  if  either  its 
manufacturing  or  treatment  processes 
are  significantly  altered  such  that  an 
adverse  change  in  waste  composition 
occurred  (e.g.,  if  levels  of  hazardous 
constituents  increased  significantly)  or 
if  an  increase  in  waste  volume  occurred. 
Accordingly,  the  facility  would  need  to 
file  a  new  petition  for  the  altered  waste. 
The  facility  must  treat  waste  generated 
either  in  excess  of  1,000  cubic  yards  per 
year  or  from  changed  processes  as 
hazardous  until  a  new  exclusion  is 
granted. 

Although  management  of  the  wastes 
covered  by  this  petition  would  be 
relieved  from  the  Subtitle  C  jurisdiction 
upon  final  promulgation  of  an 
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exclusion,  the  generator  of  a  delisted 
waste  must  either  treat,  store,  or  dispose 
of  the  waste  in  an  on-site  facility,  or 
ensure  that  the  waste  is  delivered  to  an 
off-site  storage,  treatment,  or  disposal 
facility,  either  of  which  is  permitted, 
licensed,  or  registered  by  a  State  to 
manage  municipal  or  industrial  solid 
waste.  Alternatively,  the  delisted  wastes 
may  be  delivered  to  a  facility  that 
beneficially  uses  or  reuses,  or 
legitimately  recycles  or  reclaims  the 
wastes,  or  treats  the  wastes  prior  to  such 
beneficial  use,  reuse,  recycling,  or 
reclamation  (see  40  CFR  part  260,  • 
appendix  I). 

m.  Limited  Effect  of  Federal  Exclusion 

The  final  exclusion  for  Ampex  is 
being  granted  imder  the  Federal  (RCRA) 
delisting  program;  this  exclusion  is  not 
effective  in  Alabama  because  on  May 
17, 1993,  the  State  of  Alabama  became 
authorized  to  administer  a  number  of 
RCRA  programs,  including  delisting,  in 
lieu  of  the  Federal  program.  If  Ampex 
wants  to  dispose  of  its  waste  in 
Alabama,  it  will  need  to  have  its 
delisting  petition  approved  by  Alabama. 
However,  Ampex  has  indicated  that  it 
may  transport  its  delisted  waste  for 
disposal  to  another  State  where  the 
Federal  delisting  program  remains  in 
effect,  and  thus  where  today’s  delisting 
would  be  effective.  In  addition,  even  if 
Alabama  eventually  decides  (as  an 
authorized  State)  to  delist  the  waste, 
that  action  would  only  have  effect 
within  Alabama,  and  a  Federal  delisting 
would  generally  still  be  needed  for  out 
of  State  transport  as  nonhazardous 
waste.  Therefore,  the  Agency  has 
decided  to  proceed  with  the  final 
rulemaking  and  is  granting  a  Federal 
delisting  to  Ampex. 

IV.  Effective  Date 

This  rule  is  effective  August  9, 1993. 
The  Hazardous  and  Solid  Waste 
Amendments  of  1984  amended  section 
3010  of  RCRA  to  allow  rules  to  become 
effective  in  less  than  six  months  when 


the  regulated  community  does  not  need 
the  six-month  period  to  come  into 
compliance.  That  is  the  case  here 
because  this  rule  reduces,  rather  than 
increases,  the  existing  requirements  for 
persons  generating  hazardous  wastes.  In 
light  of  the  unnecessary  hardship  and 
expense  that  would  be  imposed  on  this 
petitioner  by  an  effective  date  of  six 
months  after  publication  and  the  fact 
that  a  six-month  deadline  is  not 
necessary  to  achieve  the  purpose  of 
section  3010,  EPA  believes  that  this  rule 
should  be  effective  immediately  upon 
publication.  These  reasons  also  provide 
a  basis  for  making  this  rule  effective 
immediately,  upon  publication,  under 
the  Administrative  Procedures  Act, 
pursuant  to  5  U.S.C.  553(d). 

V.  Regulatory  Impact 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
“major”  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  rule  to  grant  an  exclusion 
is  not  major  since  its  effect  is  to  reduce 
the  overall  costs  and  economic  impact 
of  EPA’s  hazardous  waste  management 
regulations.  This  reduction  is  achieved 
by  excluding  wastes  generated  at  a 
specific  facility  from  EPA's  lists  of 
hazardous  wastes,  thereby  enabling  the 
facility  to  treat  its  wastes  as  non¬ 
hazardous.  There  is  no  additional 
economic  impact,  therefore,  due  to 
today's  rule.  This  rule  is  not  a  major 
regulation,  therefore  no  Regulatory 
Impact  Analysis  is  required. 

VI.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612,  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed 
or  final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  The  Administrator  or 


delegated  representative  may  certify, 
however,  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  amendment  will  not  have  an 
adverse  impact  on  small  entities  since 
its  effect  will  be  to  reduce  the  overall 
costs  of  EPA’s  hazardous  waste 
regulations  and  is  limited  to  one  facility. 
Accordingly,  I  hereby  certify  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
regulation,  therefore,  does  not  require  a 
regulatory  flexibility  analysis. 

VII.  Paperwork  Reduction  Act 

Information  collection  and 
recordkeeping  requirements  associated 
with  this  final  rule  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980 
(Pub.  L.  96-511,  44  U.S.C.  3501  et  seq.) 
and  have  been  assigned  OMB  Control 
Number  2050-0053. 

List  of  Subjects  in  40  CFR  Part  261 

Hazardous  waste.  Recycling, 
Reporting  and  recordkeeping 
requirements. 

Dated;  July  27, 1993. 

David  Bussard, 

Acting  Deputy  Director,  Office  of  Solid  Waste. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  261  is  amended 
as  follows: 

PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a),  6921, 
6922,  and  6938. 

2.  In  Table  !  of  appendix  IX  of  part 
261,  add  the  following  wastestream  in 
alphabetical  order  by  facility  to  read  as 
follows: 
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Appendix  DC  to  Part  261 — Wastes  Excluded  Under  §§  260.20  and  260.22 

TAa.E  t.— Wastes  Excluded  From  Non-Specific  Sources 

Facility  Address  Waste  description 


Ampex  Recording  Medta  Corporation .  Opelika.  Alabama 


Solvent  recovery  residues  In  Ste  powder  or  pellet  form  (EPA  Hazardous 
Waste  Nos.  F003  arxl  F005)  generated  from  the  recovery  of  spent 
sofverrts  from  tie  manufacture  of  tape  recording  media  (gerwated  at 
a  maximum  armuai  rate  of  1 ,000  cubic  yards  In  tie  powder  or  peMet 
form)  after  August  9. 1993.  In  order  to  cordirm  that  the  characterletics 
of  the  wastes  do  not  change  significantty.  the  tadity  must,  on  an  an¬ 
nual  basis,  arraiyze  a  representative  composite  satripie  of  the  waste 
(in  its  firral  form)  for  the  constituents  listed  In  40  CFR  261.24  ustog 
the  rrrethod  specified  therein.  The  annual  analyticai  results,  including 
quality  control  information,  must  be  compiled.  cerliSed  acatrcfing  to 
40  CFR  260.22(i)(12),  rrraintairred  orvsite  for  a  minimum  of  five  years, 
and  made  available  for  inspection  upon  request  by  any  employee  or 
representative  of  EPA  or  the  State  of  Alabama.  Failum  to  matetain 
toe  required  records  orvsite  will  be  considered  by  EPA.  at  its  dtecre- 
tton.  sufficient  basis  to  revoke  the  exclusion  to  the  extent  cKrectod  by 
EPA 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Managemettf 

43  CFR  Public  Land  Order  6990 
[OR-943-4210-06;  GP3-230;  OR-4S136] 

Withdrawal  of  National  Forest  System 
Lands  To  Protect  the  Rehabilitation 
Work  on  the  White  King  and  Lucky 
Lass  Uranium  Mines;  Oregon 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  withdraws  200.59 
acres  of  National  Forest  System  lands  in 
the  Fremont  National  Forest  from 
mining  for  a  period  of  20  years  for  the 
Department  of  Agriculture.  Forest 
Service,  to  protect  the  rehabilitation 
work  to  be  done  on  the  White  King  and 
Lucky  Lasts  uranium  mines  near 
Lakeview,  Oregon.  The  lands  have  been 
and  will  remain  open  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
National  Forest  System  lands  and  to 
mineral  leasing. 

EFFECTIVE  DATE:  August  9,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Kau^an,  BLM  Oregon  State 
Office.  P.O.  Box  2965,  PortLwd,  Oregon 
97208-2965,  503-280-7162. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C 
1714  (1988),  it  is  ordered  as  follows: 


1.  Subject  to  valid  existing  rights,  the 
following  described  National  Forest 
System  lands  are  hereby  withdrawn 
from  location  and  entry  under  the 
United  States  mining  laws  (30  U.S.C 
Ch.  2  (1988)),  but  not  horn  leasing  under 
the  mineral  leasing  laws,  to  prevent 
damage  to  the  proposed  containment 
cell  and  the  rehabilitation  mine  pits: 

Willamette  Meridian 
Fremont  National  Forest 

T.  37  S..  R.  18  E.. 

Sec.  25,  NEV4NEV4. 

T.  37  S.,  R.  19  E., 

Sec.  30.  lot  1.  E’ANW’A,  and  NW'ASEV.. 

The  areas  described  aggregate  200.59  acres 
in  Lake  County. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
National  Forest  System  lands  under 
lease,  license,  or  permit,  or  governing 
the  disposal  of  their  mineral  or 
vegetative  resources  other  than  under 
the  mining  laws. 

3.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C  1714(f)  (1988).  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated;  July  28. 1993. 

Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 

(FR  Doc.  93-19012  Filed  8-6-93;  8:45  am) 
BiUJNG  CODE  4310-33-M 


43  CFR  Public  Land  Order  6991 
[OR-943-4210-06;  GP3-231;  OR-47602] 

Withdrawal  of  National  Forest  System 
Land  To  Protect  the  Bagby  Hoi  Springs 
Research  Natural  Area  and  Bagby  Hot 
Springs  Special  interest  Area;  Oregon 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  ordm*  withdraws 
approximately  1,936  acres  of  National 
Forest  Systran  land  in  the  Mt.  Hood 
National  Forest  horn  mining  for  a  period 
of  20  years  for  the  Department  of 
Agriculture,  Forest  Service,  to  protect 
the  Bagby  Hot  Springs  Research  Natural 
Area  and  Bagby  Hot  Springs  Special 
Interest  Area  near  Estacada,  Oregon.  The 
land  has  been  and  will  remain  open  to 
such  forms  of  disposition  as  may  by  law 
be  made  of  National  Forest  System  laud 
and  to  mineral  leasing. 

EFFECTIVE  DATE:  August  9. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Kauffman,  BLM  Oregon  State 
Office,  P.O.  Box  2965,  Periled,  Oregon 
97208-2965,  503-280-7162. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C 
1714  (1988).  it  is  ordered  as  follows:  . 

1.  Subject  to  valid  existing  rights,  the 
following  described  National  Forest 
System  land  is  hereby  withdrawn  from 
location  and  entry  under  the  United 
States  mining  laws  (30  U.S.C  ch.  2 
(1988)),  but  not  from  leasing  under  the 
mineral  leasing  laws,  to  protect  the 
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recreational,  historical,  educational,  and 
geological  values  in  the  Bagby  Hot 
Springs  Area: 

Willamette  Meridian 

Mt.  Hood  National  Forest 
T  7  S  R.  5  E« 

Sec  14.  SEV4SWV4SWV4.  E’/tSEV4SWV4. 
SWV4SEV4SWV4.  NWV4SWV4SEV4, 
SM»SWV4SEV4.  and  SWV4SEV4SEV4: 

Sec  22,  SEV4SWV4,  NE'/iSE'/i, 
S’/iNW'ASE'A.  and  S’/SiSEV.; 

Sec.  23,  WV1NEV4NEV4,  SEV4NEV4NEV4. 
W’/iNEV4.  SEV4NEV4,  E'/iNWV4. 
E’/iNWV4NWV4.  SWV4NWV4NWV4. 
SWV4NWV4.  and  S’/i: 

Sec.  24,  SWV4SWV4SWV4: 

Sec  25,  WV2W’/iNWV4.  W'/iNW’ASW'A, 
and  NWV4SWV4SWV4: 

Sec  26,  N'/^,  and  that  portion  of 

the  S*>^S’/^  outside  the  Bull  of  the  Woods 
Wilderness  Area  as  more  particularly 
identified  and  described  in  the  official 
records  of  the  Bureau  of  Land 
Management,  Oregon  State  Office; 

Sec.  27,  NEV4,  E’/iNWV4.  E’ANE’ASW’/i, 
NEV4SEV4SWV4,  N’ASE’A  and  that 
portion  of  the  S'ASE'A  outside  the  Bull 
of  the  Woods  Wilderness  Area  as  more 
particularly  identified  and  described  in 
the  official  records  of  the  Bureau  of  Land 
Management,  Oregon  State  Office; 

Sec  34,  that  portion  of  the  N'ANWVtNE'/i 
outside  the  Bull  of  the  Woods 
Wilderness  Area  as  more  particularly 
identified  and  described  in  the  official 
records  of  the  Bureau  of  Land 
Management,  Oregon  State  Office; 

Sec.  35.  that  portion  of  the  N'ANE'ANE'A 
outside  the  Bull  of  the  Woods 
Wilderness  Area  as  more  particularly 
identified  and  described  in  the  official 
records  of  the  Bureau  of  Land 
Management,  Oregon  State  Office. 

The  area  described  contains  approximately 
1,936  acres  in  Clackamas  County. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
National  Forest  System  land  under 
lease,  license,  or  permit,  or  governing 
the  disposal  of  their  mineral  or 
vegetative  resources  other  than  under 
the  mining  laws. 

3.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(f)  (1988),  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated;  July  28, 1993. 

Bob  Amutrong, 

Assistant  Secretary  of  the  Interior. 

(FR  Doc  93-19013  Filed  8-6-93;  8:45  am] 
BMJJNa  CODE  4910-3S-M 


43  CFR  Public  Land  Order  6992 

[AK-932-4210-06;  AA-56314] 

Partial  Revocation  of  Executive  Order 
No.  4257,  Dated  June  27, 1925;  Alaska 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  revokes  an 
Executive  order  insofar  as  it  affects 
approximately  228  acres  of  National 
Forest  System  lands  withdrawn  for  use 
by  the  Coast  Guard,  Department  of 
Transportation,  for  the  Sukoi  Islets  and 
the  Turn  Point  Lighthouses.  The  lands 
are  no  longer  needed  for  the  purpose  for 
which  they  were  withdrawn.  This 
action  also  opens  the  Sukoi  Islets 
Lighthouse  land  for  selection  by  the 
State  of  Alaska,  if  such  land  is  otherwise 
available.  Any  of  this  land  that  is  not 
selected  by  the  State  will  be  open  to 
such  forms  of  disposition  as  may  by  law 
be  made  of  National  Forest  System 
lands.  The  Turn  Point  Lighthouse  land 
is  part  of  the  Misty  Fjords  National 
Monument  and  Misty  Fjords  National 
Monument  Wilderness,  as  established 
and  designated  by  the  Alaska  National 
Interest  Lands  Conservation  Act,  and 
remains  withdrawn  from  all  forms  of 
entry,  appropriation,  or  disposal  under 
the  public  land  laws. 

EFFECTIVE  DATE:  August  9, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  C.  Thomas.  BLM  Alaska  State 
OfFice,  222  W.  7th  Avenue,  No.  13, 
Anchorage.  Alaska  99513-7599,  907- 
271-5477. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 

1714  (1988),  it  is  ordered  as  follows: 

1.  Executive  Order  No.  4257,  dated 
June  27. 1925,  which  withdrew  National 
Forest  System  lands  for  lighthouse 
purposes,  is  hereby  revoked  insofar  as  it 
affects  the  following  described  lands: 

Copper  River  Meridian 
Tongass  National  Forest 
(a)  Sukoi  Islets  Lighthouse 
The  western  island  of  the  Sukoi  Islets, 
Frederick  Sound,  located  within  protracted 
secs.  26,  27,  and  35,  of  T.  57  S.,  R.  79  E., 
excluding  a  parcel  of  land  more  particularly 
described  as; 

Beginning  at  a  pioint  100  feet  due  East  of 
Sukoi  Islets  Light;  Thence  along  due  North, 
South  line  to  mean  high  water,  all  land  due 
West  of  this  North,  South  line  containing 
approximately  2.0  acres. 

The  area  described  contains  approximately 
118  acres. 


(b)  Turn  Point  Lighthouse 
A  parcel  of  land  located  within  protracted 
secs.  15  and  22,  of  T.  74  S..  R.  101  E., 
beginning  at  a  point  on  low  water  line,  west 
shore  of  Portland  Canal,  3040  feet  in  a  direct 
line,  southerly  from  the  center  of  Turn  Point 
Beacon,  a  tripod  anchored  to  concrete  piers; 
Thence  west  true  1520  feet;  Thence  north 
true,  5050  feet,  more  or  less,  to  an 
intersection  with  the  low  line;  Thence 
southeasterly  and  southerly  following  the 
windings  of  low  water  line  to  point  of 
beginning.  The  area  described  contains 
approximately  110  acres. 

The  areas  described  aggregate 
approximately  228  acres. 

2.  Subject  to  valid  existing  rights,  the 
land  described  in  paragraph  1(a)  is 
hereby  opened  to  selection  by  the  State 
of  Alaska  under  section  6(a)  of  the 
Alaska  Statehood  Act  of  July  7, 1958,  48 
U.S.C.  note  prec.  21  (1988). 

3.  As  provided  by  section  6(g)  of  the 
Alaska  Statehood  Act,  the  State  of 
Alaska  is  provided  a  preference  right  of 
selection  for  the  land  described  in 
paragraph  1(a),  for  a  period  of  ninety- 
one  (91)  days  from  the  date  of 
publication  of  this  order,  if  such  land  is 
otherwise  available.  Any  of  the  land 
described  in  paragraph  1(a)  that  is  not 
selected  by  the  State  of  Alaska  will 
continue  to  be  subject  to  the  terms  and 
conditions  of  the  Tongass  National 
Forest  reservation,  and  any  other 
withdrawal  of  record. 

4.  At  10  a.m.  on  November  8, 1993, 
the  land  described  in  paragraph  1(a) 
will  be  opened  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
the  National  Forest  System  land, 
including  location  and  entry  under  the 
United  States  mining  laws,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law. 

5.  The  land  described  in  paragraph 
1(b)  is  part  of  the  Misty  Fjords  National 
Monument  and  Misty  Fjords  National 
Monument  Wilderness  pursuant  to 
sections  503,  703,  and  707  of  the  Alaska 
National  Interest  Lands  Conservation 
Act,  94  Stat.  2399,  2418,  and  2421,  and 
remains  withdrawn  from  all  forms  of 
entry,  appropriation,  or  disposal  under 
the  public  land  laws.  Any  land 
described  in  paragraph  1(b)  that  may  be 
outside  of  the  Misty  Fjords  National 
Monument  and  Misty  Fjords  National 
Monument  Wilderness  will  remain 
withdrawn  from  all  forms  of  entry, 
appropriation,  or  disposal  under  the 
public  lands  laws  until  a  further 
opening  order  is  published. 
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Dated:  July  28, 1993. 

Bob  Amutrong, 

Assistant  Secretary  of  the  Interior. 

(FR  Doc.  93-19011  Filed  8-6-93;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1, 21, 25, 73, 74, 76  and 
100 

[MM  Docket  No.  92-261,  FCC  93-334] 

Revision  of  Broadcast  and  Cable 
Television  EEO  Rules  and  Policies 

AGENCY:  Federal  Communications 
Commission. 

ACDON:  Final  rule. 

SUMMARY:  This  Report  and  Order  in  MM 
Docket  No.  92-261  adopts  rules  to 
implement  Section  22  of  the  Cable 
Television  Consumer  Protection  and 
Competition  Act  of  1992  (“1992  Cable 
Act”).  Specifically,  in  this  Report  and 
Order  the  Commission  has  amended  its 
broadcast  EEO  Rule  to  require  a  mid¬ 
term  review  of  broadcast  television 
stations.  In  addition,  the  Commission 
amended  its  cable  EEO  regulations  and 
reporting  form  to  expand  the  number  of 
job  categories  from  nine  to  15,  require 
the  collection  of  job  title  information, 
and  to  expand  the  scope  of  the  cable 
EEO  regulations  to  include  any 
multichannel  video  programming 
distributor.  This  action  is  taken  in  order 
to  comply  with  the  EEO  provisions  set 
forth  in  Section  22  of  the  1992  Cable 
Act. 

EFFECTIVE  OATES:  Rules:  September  8, 
1993.  Revised  FCC  Form  395-A: 
November  8, 1993. 

FOR  FURTHER  INFORMATtON  CONTACT: 

Lisa  M.  Higginbotham,  Mass  Media 
Bureau,  Enforcement  Division.  (202) 
632-7069. 

SUPPLEMENTARY  INFORMATION:  Public 
reporting  burden  for  the  collection  of 
information  under  FCC  Form  395-A  is 
estimated  to  be  1.95  hours  per  response. 
This  reporting  burden  includes  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  informatioU.  Send  comments 
regarding  this  biuden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden,  to  the  Federal 
Communications  Commission,  Ofrice  of 
Managing  Director.  AMD-PIRS,  Records 
Management  Division.  Washington,  EX^ 
20554,  and  to  the  Office  of  Management 


and  Budget,  Paperwork  Reduction 
Project,  Washington,  DC  20503. 

Inis  is  a  synopsis  of  the 
Commission's  Report  and  Order  in  MM 
Docket  No.  92-261,  adopted  Jime  24, 
1993,  and  released  July  23, 1993.  The 
complete  text  of  this  document  which 
was  adopted  in  MM  Docket  No.  92-261, 
is  available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (room  239),  1919 
M  Street,  NW.,  Washington,  DC.  and 
also  may  be  purchased  from  the 
Commission’s  copy  contractor. 
International  Transcription  Service.  Inc. 
at  (202)  857-3800, 2100  M  Street,  NW.. 
suite  140,  Washington,  DC  20037. 

Sjmopsis  of  Report  and  Order 

1.  This  Report  and  Order  in  MM 
Docket  No.  92-261  adopts  rules  to 
implement  Section  22  of  the  Cable 
Television  Consumer  Protection  and 
Competition  Act  of  1992  (“1992  Cable 
Act”).  This  Act  adds  a  new  Section  334 
to  the  Communications  Act  of  1934 
which  codifies  the  Commission’s 
broadcast  EEO  rule  (47  CFR  73.2080) 
and  its  EEO  reporting  forms  as  they 
apply  to  broadcast  television  stations 
(FCC  Form  396  and  FCC  Form  395-B) 
and  requires  a  mid-term  review  of 
broadcast  television  stations’ 
employment  practices.  The  1992  Cable 
Act  also  amends  Section  634  of  the 
Communications  Act  to  require  the 
collection  of  more  specific  employee 
data  from  cable  operators,  expand  the 
number  of  job  categories  from  nine  to 
15.  raise  the  basic  forfeiture  for  cable 
EEO  violations  from  $200  to  $500,  and 
expand  the  scope  of  the  EEO  provisions 
to  include  multichannel  video 
programming  distributors.  The  Notice  of 
Proposed  Rule  Making  ("NPRM”)  in  this 
rule  making  proceeding.  58  FR  3929 
(January  12, 1993),  sou^t  comment  on 
proposed  rules  to  implement  the  EEO 
provisions  of  the  1992  Cable  Act. 

Mid-term  Reviews  for  Broadcast 
Television  Stations 

2.  In  the  Report  &  Order  we  amended 
our  current  broadcast  EEO  Rule  (47  CFR 
73.2080)  to  require  an  EEO  mid-term 
review  of  broadcast  television  stations. 
This  review  will  consist  of  an 
evaluation  of  a  station’s  employment 
profile  using  our  processing  guidelines. 
To  conduct  this  review,  we  will  use  the 
first  two  Forms  395-B  filed  after  the 
station’s  group  license  expiration  date 
as  specified  in  47  CFR  73.1020  of  our 
rules.  The  mid-term  review  letters, 
which  will  be  sent  only  to  those 
licensees  who  fail  the  review,  will 
contain  sufficient  information  to 
provide  licensees  with  specific  guidance 
as  to  areas  of  possible  EEO  deficiency. 


The  results  of  the  mid-term  review  will 
not  result  in  a  sanction  against  the 
licensee  but  will  constitute  only  an 
early  warning  that  a  licensee’s  EEO 
efforts  may  need  improvement.  Thus, 
the  absence  of  a  deficiency  letter  at  mid¬ 
term  will  not  be  evidence  of  compliance 
at  renewal  time.  Moreover,  at  renewal 
time,  we  will  take  cognizance  of  all 
pertinent  EEO  data,  including  data 
relied  upon  for  the  mid-term  review. 

The  first  group  of  broadcast  television 
stations  that  will  be  subject  to  the  mid¬ 
term  review,  will  be  those  stations 
whose  licenses  expired  on  October  1, 
1991.  This  group  includes  those 
broadcast  television  stations  located  in 
the  District  of  Columbia,  Maryland, 
Virginia,  and  West  Virginia. 

Cable  Equal  Employment  Opportunities 

3.  Collection  of  Employee  Data.  In  the 
NPRM,  the  Commission  proposed  to 
amend  the  cable  annual  employment 
report  (FCC  Form  395-A)  to  collect 
employment  data  for  foil  and  part-time 
employees  separately  as  well  as  by  job 
title.  In  addition,  the  Commission 
proposed  to  collect  recruitment,  hiring, 
promotion  and  employment  information 
for  the  additional  six  new  upper-level 
job  categories;  Based  upon  the 
comments  in  this  proceeding,  we  have 
revised  the  amount  of  information 
collected  on  the  Form  395-A. 
Specifically,  cable  operators  will 
continue  to  report  employee  data  for  foil 
and  part-time  employees  in  the 
aggregate  on  one  grid.  To  collect  the  job 
title  information,  we  will  allow  cable 
operators  to  submit  computer-generated 
employee  lists  as  suggested  by  one 
commenter.  Cable  operators  also  will 
submit  hiring  and  promotion  data  for 
the  six  new  job  categories.  Although  we 
will  not  collect  specific  recruitment 
information,  on  the  Form  395-A,  we 
remind  cable  operators  that  they  are 
expected  to  maintain  documentation  of 
their  recruitment  efforts  for  all  job 
categories,  including  the  six  new  job 
categories,  and  to  submit  such 
documentation  upon  Commission 
request. 

4.  Definitions  for  fob  Categories.  The 
15  job  categories  include:  Corporate 
Officers,  General  Manager,  Chief 
Technician,  Comptroller,  General  Sales 
Manager.  Production  Manager, 
Managers,  Professionals,  Technicians. 
Sales,  Office  and  Clerical, 

Craftsworkers,  Operatives,  Laborers,  and 
Service  Workers.  In  the  NPRM,  the 
Commission  proposed  definitions  for 
the  first  six  job  categories  and  to  adopt 
the  current  definitions  for  the  remaining 
nine  job  categories.  Based  upon  the 
record  in  this  proceeding,  we  have 
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revised  and  clarified  the  definitions  fw 
1 1  of  the  15  job  categories. 

5.  Analysis  of  Employee  Data.  In  the 
NPRM,  the  Commission  sought 
comment  on  whether  it  should  provide 
woridorce  statistics  for  the  six  new  job 
categories,  as  it  currently  does  fw  the 
original  nine  job  categories.  It  also 
sought  comment  on  whethw  it  was 
required  to  engage  in  a  competency- 
based  analysis.  Based  on  the  record  in 
this  proceeding,  we  have  determined 
that  we  should  maintain  our  current 
practice  of  providing  statistical 
information  only  for  each  of  the  original 
nine  job  categories  and  in  the  aggregate. 
In  addition,  we  will  not  engage  in  a 
competency-based  analysis  when 
reviewing  employee  data  submitted  by 
cable  operators. 

6.  Multichannel  Video  Programming 
Distributors.  In  the  NPRM,  the 
Commission  proposed  to  amend  its 
rules  to  include  "any  multichannel 
video  programming  distributor"  within 
the  scope  of  its  cable  EEX)  regulations. 

In  addition,  it  proposed  to  adopt  the 
Act’s  definition  of  this  term.  In  the 
Report  and  Order,  we  have  revised  our 
cable  EEO  rules  to  include  within  their 
scope  multichannel  video  programming 
distributors.  As  sudi,  the  cable  EEO 
regulations  will  be  imposed  on  only 
those  entities  which  exercise  control 
over  multiple  channels  of  video 
programming  offered  directly  to  the 
public.  An  entity  is  deemed  to  have 
control  over  the  video  programming  it 
distributes  if  it  selects  video 
programming  channels  or  programs  and 
determines  how  they  are  presented  for 
sale  to  consumers. 

7.  Accordinf^,  a  local  exchange 
carrier  (LEC)  of^ng  video  dialtone 
service  currently  does  not  provide  video 
programming  directly  to  the  public  or 
have  the  ability  to  exercise  control  over 
the  selection  (ff  video  programming 
provided  directly  to  the  public. 
Consequently,  LECs  are  not  under  these 
circumstances  subject  to  the  cable  EEO 
provisions.  Rather,  the  entity  that 
exercises  control  over  video 
programming — the  program  service 
provider  using  the  video  dialtone 
transput  facility — will  under  our  new 
rules  be  subject  to  our  cable  EEO  rules 
and  policies.  Similarly,  a  licensee  or 
lessee  of  an  MMDS  facility  which  does 
not  exercise  control  over  the  video 
programming  distributed  (e.g.,  those 
operating  as  common  carriers)  would 
not  be  subject  to  these  cable  EEO  rules. 
Rather,  our  cable  EEO  requirements 
would  apply  to  the  "wireless  cable" 
provider,  whether  using  owned  or 
leased  KfflS.  MMDS  (and/or  FTPS) 
facilities  to  distribute  video 
orogramming.  Likewise,  the  licmsee  of 


a  DBS  facility  that  does  ntrt  exercise 
control  over  video  promamming 
distributed  would  not  m  subject  to  our 
EFTl  rules.  Rather,  our  EEO 
requirements  would  apply  to  the 
"provider"  of  the  DBS  service  whether 
using  owned  or  leased  satellite  facilities 
to  distribute  video  programming.  If  both 
the  licensee  and  the  customer- 
programmer  exercise  control,  both 
would  be  subject  to  the  EEO  rules. 

8.  In  each  of  the  above-Usted 
scenarios,  the  cable  EEO  provisions 
apply  to  those  program  packagers  who 
distribute  two  car  more  cWinels  of  video 
programming  directly  to  the  public.  We 
do  not  believe,  however,  that  Congress 
intended  to  impose  the  cable  EEO 
requirements  on  entities  that  principally 
own  and  originate  programming,  even 
though  a  small  portion  of  their  business 
may  be  devoted  to  distributing 
commonly-owned  programming  in 
packages  to  subscribers.  We  will, 
therefore,  adopt  a  limited  exception  to 
the  cable  EEO  rules  to  accommodate 
such  programmers.  Specifically,  a 
programming  service  offering  six  or  less 
channels  of  commonly-own^  video 
programming  over  a  leased  transport 
facility  will  not  be  subject  to  the  cable 
EEO  requirements.  Howevw,  a 
programmer  offering  more  than  six 
channels  of  ccunmonly-owned  video 
programming  must  comply  with  the 
cable  EEO  reqmrements.  For  purposes 
of  this  exception,  programming  services 
will  be  considered  "commonly-owned" 
if  the  same  entity  holds  a  majority  of  the 
stock  (or  is  a  general  partner)  of  each 
program  service. 

9.  Effective  Date  of  New  Provisions. 
Entities  using  MDS,  MMDS,  FTFS,  DBS. 
TVRO,  and/or  video  dialtone  transport 
facilities  that  previously  have  not  been 
subject  to  the  cable  EEO  requirements 
are  expected,  as  of  the  effective  date  of 
these  rules,  to  ascertain  the 
requirements  of  the  cable  EEO 
regulations  and  to  take  steps  to  ensure 
compliance  with  all  of  these  provisions, 
including  the  reporting  requirements. 
Although  the  Commission  will  make  an 
effort  to  compile  a  mailing  list  of  the 
entities  newly  subject  to  cable  EEO 
regulations,  it  is  ultimately  the 
responsibility  of  each  "multichannel 
video  programming  distributor"  to 
which  the  statutory  requirement  applies 
to  obtain  and  file  the  requisite  annual 
reporting  forms.  Parties  seeing  to  be 
included  on  the  forms  mailing  list  are 
requested  to  provide  the  Commission 
(Equal  Empl^ment  Opportimity 
Branch,  Mass  Media  Bureau)  with  a 
letter  indicatii^  the  company’s  name 
and  address  and  the  location(s)  of  the 
regulated  operation  no  later  than 
O^ober  1, 1993.  We  anticipate  that 


entities  that  are  newly  subject  to  the 
cable  EEO  rules  will  file  cable  annual 
employment  reports  (FCC  Form  395-A) 
pursuant  to  47  CFR  76.77  beginning 
with  the  1994  Annual  Employment 
Report.  However,  in  order  to  facilitate 
the  transitional  filing  period  for  these 
entities  we  will  waive  the  requirement 
for  the  submission  by  these  entities  of 
the  12-month  hiring  and  promotion  data 
as  requested  in  Section  V.  B  &  C  and 
Section  VII  of  the  1994  Annual 
Employment  Report. 

Administrative  Matters 

Final  Regulatory  Flexibility  Analysis 

10.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  the 
Commission's  final  analysis  is  as 
follows: 

I.  Need  and  purpose  of  this  action. 

This  action  is  taken  to  implement  the 
equal  employment  opportunity  (EEO) 
provisions  of  the  Cable  Television 
Consumer  Protection  and  Competition 
Act  of  1992. 

11.  Summary  of  issues  raised  by 
comments  in  response  to  the  Initial 
Regulatory  Flexibility  Analysis.  No 
comments  were  received  in  response  to 
the  request  for  comments  to  the  Initial 
Regulatory  Flexibility  Analysis. 

However,  comments  received  in 
response  to  the  Notice  of  Proposed  Rule 
Making  indicate  that  smaller  cable 
systems  are  concerned  about  the 
administrative  impact  of  the  EEO 
reporting  requirements.  One  commenter 
suggested  that  we  eliminate  redundant 
reporting  requirements  or  streamline 
EEO  reporting  forms  for  small  cable 
systems. 

III.  Significant  alternatives  considered 
and  rejected.  The  Act  streamlines 
reporting  requirements  for  small  cable 
entities  whi(±  employ  fewer  than  six 
full-time  employees.  Cable  entities, 
which  employ  six  or  more  full-time 
employees,  must  comply  with  all  of  the 
EEO  reporting  requirements.  Thus,  we 
find  no  reason  to  provide  a  more 
streamlined  reporting  form  for  small 
cable  operators  as  one  commenter 
suggests.  We  have,  however,  revised  our 
Form  395— A  to  require  less  information 
than  that  proposed  in  the  Notice.  We 
believe  that  this  revised  form  complies 
with  the  1992  Cable  Act.  collects 
suffici^it  data  to  ascertain  EEO 
compliance;  and  imposes  a  minimum 
burden  on  cable  operators. 

IV.  Paperwork  Reduction  Act 
Statement:  The  proposal  contained 
herein  has  been  analyzed  with  respect 
to  the  Paperwork  Reduction  Act  of  1980 
and  found  to  impose  new  and  modified 
information  collection  on  the  public. 
Implementation  of  any  new  or  modified 
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requirements  will  be  subject  to  approval 
by  the  Office  of  Management  and 
Budget  as  prescribed  by  the  Act. 

11.  The  Mcretary  shall  cause  a  copy 
of  this  Report  &  Order,  including  the 
Final  Regulatory  Flexibility  Analysis,  to 
be  sent  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  in  accordance  with 
section  603(a)  of  the  Regulatory 
Flexibility  Act,  Public  Law  No.  96-354, 
94  Stat.  1164,  5  U.S.C.  601  et  seq. 

(1981). 

Ordering  Clauses 

12.  Accordingly,  it  is  ordered  that, 
pursuant  to  sections  4(i)  and  303(r)  of 
the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i)  and  303(r), 
and  the  Cable  Television  Consumer 
Protection  emd  Competition  Act  of  1992, 
Public  Law  No.  102-385,  parts  1,  21,  25, 
73,  74,  76,  and  100  of  the  Commission’s 
rules,  47  CFR  parts  1,  21,  25,  73,  74,  76, 
and  100  are  amended  as  set  forth  below. 

13.  It  is  further  ordered  that  the 
amendments  to  parts  1,  21,  25,  73,  74, 
76,  and  100  of  the  Commission’s  rules 
as  set  forth  in  this  Report  and  Order  will 
be  effective  thirty  (30)  days  from  the 
date  of  publication  within  the  Federal 
Register. 

14.  It  is  further  ordered  that  the 
revised  Form  395-A  set  forth  in  this 
Report  k  Order  will  be  effective  ninety 
(90)  days  from  the  date  of  publication 
within  the  Federal  Register. 

15.  It  is  further  ordered  that  the 
Petition  for  Further  Rule  Making  filed 
by  NAACP  on  February  17, 1993,  is 
denied. 

16.  It  is  further  ordered  that  MM 
Docket  No.  92-261  is  terminated. 

List  of  Subjects 
47  CFR  Part  1 

Reporting  and  recordkeeping 
requirements. 

47  CFR  Part  21 
Reporting  and  recordkeeping 
requirements.  Television. 

47  CFR  Part  25 

Reporting  and  recordkeeping 
requirements.  Satellites. 

47  CFR  Part  73 
Television  broadcasting. 

47  CFR  Part  74 
Television  broadcasting. 

47  CFR  Part  76 

Equal  employment  opportunity. 
Reporting  and  recordkeeping 
requirements. 

47  CFR  Part  100 
Equal  employment  opportunity. 


Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

Amendatory  Text 

Parts  1,  21,  25,  73,  74,  76  and  100  of 
Chapter  I  of 'Title  47  of  the  Code  of 
Federal  Regulations  are  amended  as 
follows; 

PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  Secs.  4,  303,  48  Stat.  1066, 

1082,  as  amended;  47  U.S.C  154,  303; 
Implement,  5  U.S.C.  552,  unless  otherwise 
noted. 

2.  Paragraph  (c)  is  added  to  §  1.815  to 
read  as  follows: 

§  1 .81 5  Reports  of  annual  employment 

***** 

(c)  Cross  references. 

(1)  Applicability  of  cable  television 
EEO  reporting  requirements  to  MDS  and 
MMDS  facilities,  see  §  21.920  of  this 
Chapter. 

(2)  Applicability  of  cable  television 
EEO  reporting  requirements  forFSS 
facilities,  see  §  25.601  of  this  Chapter. 

PART  21— DOMESTIC  PUBLIC  FIXED 
RADIO  SERVICES 

3.  The  authority  citation  for  part  21  is 
revised  to  read  as  follows: 

Authority:  Secs.  1.  2, 4,  201-205,  208,  215, 
218,  303, 307,  313,  403,  404,  410,  602,  48 
Stat.  as  amended.  1064, 1066, 1070-1073, 
1076, 1077, 1080, 1082, 1083, 1087, 1094, 
1098, 1102;  47  U.S.C,  151, 154,  201-205,  208, 
215, 218, 303,  307, 313, 314, 403, 404, 602; 

47  U.S.C.  552,  554. 

4.  Paragraph  (g)  is  added  to  §  21.307 
to  read  as  follows: 

§  21 .307  Equal  employment  opportunities. 

***** 

(g)  Cross  reference.  Applicability  of 
cable  television  EEO  requirements  to 
MDS  and  MMDS  facilities,  see  §  21.920. 

5.  Section  21.920  is  added  to  Subpart 
K  to  read  as  follows: 

§  21 .920  Applicability  of  cable  television 
EEO  requirements  to  MDS  and  MMDS 
facilities. 

Notwithstanding  other  EEO 
provisions  within  §  1.815  of  this  chapter 
and  §  21.307,  an  entity  that  uses  an 
owned  or  leased  MDS,  MMDS  and/or 
ITFS  facility  to  provide  more  than  one 
channel  of  video  programming  directly 
to  the  public  must  comply  with  the 
equal  employment  opportunity 
requirements  set  forth  in  part  76, 
subpart  E  of  this  chapter,  if  such  entity 
exercises  control  (as  defined  in  part  76, 


subpart  E  of  this  chapter)  over  the  video 
programming  it  distributes. 

PART  25— SATELLITE 
COMMUNICATIONS 

6.  The  authority  citation  for  part  25  is 
revised  to  read  as  follows; 

Authorit3r:  Secs.  25.101  to  25.601  issued 
under  Sec.  4, 48  Stat.  1066,  as  amended;  47 
U.S.C.  154.  Interpret  or  apply  secs.  101-104, 
76  Stat.  419-427;  47  U.S.C.  701-744;  47 
U.S.C.  554. 

7.  Part  25  is  amended  by  adding 
Subpart  I  to  read  as  follows: 

Subpart  I — Equal  Employment 
Opportunitiaa 

25.601  Equal  employment  opportunity 
requirement. 

Subpart  i — Equal  Employment 
Opportunities 

§25.601  Equal  amploymant  opportunity 
requirement 

Notwithstanding  other  EEO 
provisions  within  §  1.815  of  this 
chapter,  an  entity  that  uses  an  owned  or 
leased  fixed  satellite  service  facility 
(operating  under  this  part)  to  provide 
more  than  one  channel  of  video 
programming  directly  to  the  public  must 
comply  with  the  equal  employment 
opportunity  requirements  set  forth  in 
part  76,  subpart  E  of  this  chapter,  if  such 
entity  exercises  control  (as  defined  in 
part  76,  subpart  E  of  this  chapter)  over 
the  video  programming  it  distributes. 

PART  73— RADIO  BROADCAST 
SERVICES 

8.  The  Authority  Citation  for  part  73 
is  revised  to  read  as  follows: 

Authority:  47  U.S.C  154,  303,  334. 

9.  Paragraph  (d)  is  added  to  §  73.2080 
to  read  as  follows; 

§73.2080  Equal  employment 
opportunitiea. 

***** 

(d)  Mid-term  review  for  television 
broadcast  stations.  The  Commission 
will  conduct  a  mid-term  review  of  the 
employment  practices  of  each  broadcast 
television  station  at  two  and  one  half 
years  following  the  station’s  most  recent 
license  expiration  date  as  specified  in 
§  73.1020.  The  Commission  will  use  the 
employment  profile  information 
provided  on  Ae  first  two  Form  395-B 
reports  submitted  following  such 
license  expiration  date  to  determine 
whether  television  station’s 
employment  profiles  as  compared  to  the 
applicable  labor  force  data,  are  in 
compliance  with  the  Commission’s 
processing  criteria.  Television  broadcast 
stations  which  employment  profiles  fall 
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below  the  processing  criteria  will 
receive  a  letter  noting  any  necessary 
improvements  identified  as  a  result  of 
the  review. 

PART  74— EXPERIMENTAL, 

AUXIUARY,  AND  SPECIAL 
BROADCAST  AND  OTHER  PROGRAM 
DISTRIBUTIONAL  SERVICES 

10.  The  Authority  Citation  for  part  74 
is  revised  to  read  as  follows; 

Authority:  Secs.  4,  303, 48  Stat.  1066.  as 
amended,  1082,  as  amended;  47  U.S.C.  154, 

^°i'l?^(k:tion  74.996  is  added  to  subpart 
1  to  read  as  follow's: 

174.996  AppHcabWiy  of  cable  EEO 
requirements  to  ITFS  facilities. 

Notwithstanding  other  EEO 
provisions  within  §§  1.815  and  21.307 
of  this  chapter,  an  entity  that  uses  an 
owned  or  leased  MDS,  MMDS  and/or 
ITFS  facility  to  provide  more  than  one 
channel  of  video  programming  directly 
to  the  public  must  comply  with  the 
equal  employment  opportunity 
requirements  set  forth  in  part  76, 
subpart  E  of  this  chapter,  if  such  entity 
exercises  control  (as  defined  in  part  76, 
subpart  E  of  this  chapter)  over  the  video 
programming  it  distributes.  With  respect 
to  the  use  of  an  ITFS  facility,  the  EEO 
provisions  set  forth  in  part  76.  subpart 
E  do  not  apply  to  an  accredited 
institution  or  government  organization 
engaged  in  the  formal  education  of 
enrolled  students  or  to  a  nonprofit 
organization  whose  purposes  are 
educational  and  include  providing 
educational  and  instructional  television 
materia)  to  such  accredited  institutions 
and  governmental  organizations. 

PART  76— CABLE  TELEVISION 
SERVICE 

12.  The  authority  citation  for  part  76 
is  revised  to  read  as  follows: 

Authority:  Sec.  2. 3. 4,  301,  303,  307. 308, 
309,  48  Stat.,  as  amended.  1064, 1065, 1066, 
1081, 1082, 1083, 1084, 1085, 1101;  47  U.S.C. 
Secs.  152, 153, 154,  301,  303,  307, 308,  309; 
532;  533;  535;  542;  543;  552:  554,  as 
amended,  106  Stat.  1460. 

13.  Paragraph  (a)  of  §  76.71  is  revised 
to  read  as  follows: 

§76,71  Scop#  of  application. 

(a)  The  provisions  of  this  subpart 
shall  apply  to  any  ccnporation. 
partner^p.  association,  ioint-stock 
company,  or  tnut  engaged  primarily  in 
the  management  or  operation  of  any 
cable  syston.  Cable  mtities  subject  to 
these  provisions  include  those  systems 
defin^  in  §  76.5(a),  all  satellite  master 
:-intenna  television  systems  serving  50  or 
:nore  subscribers,  and  any  multidiannel 
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video  programming  distributor.  For 
purposes  of  the  provisions  of  this 
subpart,  a  multichannel  video 
programming  distributor  is  an  entity 
such  as,  but  not  limited  to,  a  cable 
operator,  a  multipoint  distribution 
service,  a  multichannel  multipoint 
distribution  service,  a  direct  broadcast 
satellite  service,  a  television  receive- 
only  satellite  program  distributor,  or  a 
video  dialtone  program  service 
provider,  who  makes  available  for 
purchase,  by  subscribers  or  customers, 
multiple  channels  of  video 
programming,  whether  or  not  a  licensee. 
Multichannel  video  programming 
distributors  do  not  include  any  entity 
which  lacks  control  over  the  video 
programming  distributed.  For  purposes 
of  this  subpart,  an  entity  has  control 
over  the  video  programming  it 
distributes,  if  it  selects  video 
programming  channels  or  programs  and 
determines  how  they  are  presented  for 
sale  to  consumers.  Nothwithstanding 
the  foregoing,  the  regulations  in  this 
subpart  are  not  applicable  to  the  owners 
or  originators  (of  programs  or  channels 
of  programming)  that  distribute  six  or 
fewer  channels  of  commonly-owned 
video  programming  over  a  leased 
transport  facility.  For  purposes  of  this 
subpart,  ptrogramming  services  are 
"commonly-owned”  if  the  same  entity 
holds  a  majority  of  the  stock  (or  is  a 
general  partner)  of  each  program 
service. 

•  •  *  •  * 

14.  Paragraph  (d)  is  added  to  §  76.77 
to  read  as  follows: 

§76.77  Reporting  requirements. 
***** 

(d)  Job  category  definitions.  The 
following  job  category  definitions  are  to 
be  used  when  classifying  employees  for 
purposes  of  this  section: 

(1)  Corporate  officers.  An  employee 
who  is  responsible  for  setting  broad 
policies  for  the  overall  operation  of  the 
company  and  who  holds  a  corporate 
office  as  designated  by  the  company's 
governing  regulations  (e.g..  Articles  of 
Incorporation,  Articles  of  Partnership, 
By-Laws).  Examples  of  positions  which 
may  fall  within  this  category  include. 
Chairman  of  the  Board,  President  and 
Vice  President. 

Note:  Employees  who  perform 
responsibilities  falling  within  the  “Corporate 
Officers”  and  another  of  the  job  categories  in 
paragraphs  (d)  (2)  through  (6),  should 
normally  be  classified  in  only  one  of  the 
categories  in  paragraphs  (d)  (2)  through  (6). 
Specific  job  titles  for  categories  in  paragraphs 
(d)  (1)  through  (6)  are  merely  illus^tive.  The 
proper  categorization  of  any  employee 
depends  (m  the  kind  and  level  of  the 
emplojree's  responsibilities  and  not  merely 
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the  employee’s  title.  Employees  who  are 
appropriately  classified  into  one  of  the 
categories  in  paragraphs  (d)  (1)  through  (6) 
also  should  fall  within  the  category  of 
paragraph  (d)(7). 

(2)  General  manager.  An  employee 
who  exercises  overall  responsibility  for 
a  cable  unit  or  system.  Related  title  may 
include  "systems  manamr.” 

(3)  Chief  technician.  An  employee 
who  has  ovwall  responsibility  for  the 
system’s  technical  operations.  The 
incumbent  ordinarily  oversees  technical 
budgets  and  expenditures,  inventory 
control  and  fleet  management. 

Individual  ordinarily  supervises 
technical  personnel  in  the  installation, 
service,  maintenance  and  construction 
departments  and/or  studio.  Category 
includes  related  titles  such  as 
"Technical  Operations  Manager," 
"Technical  Manager,”  "Plant  Manager.” 
or  "Chief  Engineer.” 

(4)  Comptroller.  An  employee  who 
manages  the  activities  of  the  accounting 
department  in  the  maintenance  of  the 
accounting  book  and  other  such  records. 

(3)  General  sales  manager.  A  senior 
sales  or  marketing  employee  who 
oversees  the  marketing  functions  of  the 
system  which  may  include 
telemarketing  in  addition  to  direct  sales. 

(6)  Production  manager.  A  senior 
employee  responsible  for  advertising 
and/or  production  of  local  community 
programming. 

Note:  An  employee  whose  responsibilities 
fall  within  more  than  one  of  the  job 
categories  in  paragraphs  (d)  (2)  through  (6), 
(i.e..  General  Manager/Comptroller),  should 
be  listed  in  the  one  job  category  which 
represents  the  most  frequently  performed 
task  by  that  person. 

(7)  Managers.  Occupations  requiring 
administrative  personnel  who  set  broad 
policies,  exercise  overall  responsibility 
for  execution  of  these  policies,  and 
direct  individual  departments  or  special 
phases  or  segments  of  a  firm’s  operation 
or  subdepartments  of  a  major 
department.  Incumbents  within  this 
category  ordinarily  exercise  authority  to 
hire  and  terminate  employees.  This 
category  would  include  systems 
managers  and  assistant  managers, 
program  directors  and  assistant 
directors,  office  managers,  budget 
officers,  promotions  managers,  public 
affairs  directors,  chief  engineers  and 
those  holding  equivalent  positions. 
Employees  appropriately  falling  within 
categories  in  paragraphs  (d)  (1)  through 
(6)  also  should  fall  within  this  category. 

(8)  Professionals.  Occupations 
requiring  either  college  graduation  or 
experience  of  such  kind  and  amount  as 
to  provide  a  comparable  background. 
Includes:  accountants  and  auditors, 
editors,  engineers,  lawyers  and  labor 
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relations  specialists.  This  category 
would  include  persons  engaged  in  the 
writing,  preparation  and  reproduction  of 
programming,  writers  or  editors, 
producers  and  directors  of  programs, 
floor  directors,  announcers,  singers, 
actors,  music  librarians  and  those  in 
similar  positions. 

(9)  Technicians.  Occupations 
requiring  a  combination  of  basic 
scientific  knowledge  and  manual  skill 
which  can  be  obtained  through  about  2 
years  of  post  high  school  education, 
such  as  is  offered  in  many  technical 
institutes  and  junior  colleges,  or  through 
equivalent  on-the-job  training.  Includes: 
computer  programmers  and  operators, 
engineering  aides,  junior  engineers  and 
electrcmic  technicians.  This  category 
also  would  include  strand  mappers, 
audio  and  video  engineers,  camera 
technicians  (live  or  film),  him 
processors,  light  technicians,  drafters 
and  design  personnel,  electronic 
converter  repair  technicians 
(technicians  who  perform  more  than 
clear  and  recycle  Unctions)  and 
advertising  sales  production  personnel. 

(10)  Sales.  Oc^pations  engaging 
wholly  or  primarily  in  direct  selling. 
This  category  would  include  advertising 
agents,  cable  service  sales  personnel 
(sales  representatives),  and  individuals 
engaged  in  direct  customer  contact  for 
the  purposes  of  product  and  service 
promotion.  This  category  includes 
employees  who  ordinarily  are  paid  by 
commissions. 

(11)  Office  and  clerical.  Includes  all 
clerical-type  work  regardless  of  level  of 
difficulty,  where  the  activities  are 
predominantly  nonmanual  though  some 
manual  work  not  directly  involved  with 
altering  or  transporting  the  products  is 
included.  Includes:  Bookkeepers, 
cashiers,  collectors  of  bills  and 
accounts,  messengers  and  clerks,  office 
machine  operators,  stenographers, 
typists  and  secretaries,  telephone 
operators,  kindred  workers  and 
customer  service  representatives. 

(12)  Craft  workers  (skilled).  Manual 
workers  of  relatively  high  skill  level 
having  a  thorough  and  comprehensive 
knowledge  of  the  processes  involved  in 
their  work.  Exercise  considerable 
independent  judgment  and  usually 
receive  an  extensive  period  of  training. 
Includes:  Hourly  paid  supervisors  who 
are  not  members  of  management, 
mechanics,  and  repair  workers, 
electricians,  motion  picture 
projectionists,  and  splicers. 

(13)  Operatives  (semi-skilled). 
Workers  who  operate  machine  or 
processing  equipment  or  perform  other 
factory-type  duties  of  intermediate  skill 
level  which  can  be  mastered  in  a  few 
weeks  and  require  only  limited  training 


Includes:  Apprentices,  operatives,  trurJt 
and  tractor  drivers,  welders,  installers, 
line  workers,  and  trenching  machine 
workers. 

Note:  Apprentices — Persons  employed  in  a 
program  including  work  training  and  related 
instruction  to  learn  a  trade  or  craft  which  is 
traditionally  considered  an  apprenticeship 
regardless  of  whether  the  program  is 
registered  with  a  Federal  or  State  agency. 

(14)  Laborers  (unskilled).  Workers  in 
manual  occupations  which  generally 
require  no  special  training.  Perform 
elementary  duties  that  may  be  learned 
in  a  few  days  and  require  the 
application  of  little  or  no  independent 
judgment.  Includes:  gardeners  and 
groundskeepers,  laborers  performing 
lifting  or  digging,  stage  hands  and 
kindred  workers. 

(15)  Service  workers.  Workers  in  both 
protective  and  nonprotective  service 
occupations.  Includes:  Char  workers 
and  cleaners,  elevator  operators,  guards 
and  watch  workers,  janitors,  and 
kindred  workers. 

NOTE:  A  person  who  does  a  job  falling 
within  more  than  one  of  the  job  categories 
listed  in  paragraphs  (d)  (7)  through  (15)  is  to 
be  listed  in  the  job  category  which  represents 
the  most  frequently  perfonned  task  by  that 
person:  a  person  is  to  be  listed  only  once. 
Specific  job  titles  listed  in  the  categories 
above  are  merely  illustrative.  The  proper 
categorization  of  any  employee  depends  on 
the  kind  and  level  of  the  employee’s 
responsibilities. 

PART  100— DIRECT  BROADCAST 
SATELLITE  SERVICE 

15.  The  authority  citation  for  part  100 
is  revised  to  read  as  follows: 

Authority:  Secs.  4, 303, 48  Stat.  1066, 

1082,  as  amended;  47  U.S.C.  154,  303,  554. 

16.  Paragraph  (e)  is  added  to)  §  100.51 
to  read  as  follows: 

S 1 00.51  Equal  employment  opportu.nities. 

*  •  •  *  * 

(e)  Notwithstanding  other  EEO 
provisions  within  these  rules,  an  entity 
that  uses  an  owned  or  leased  DBS 
facility  operating  imder  this  part  to 
provide  more  than  one  channel  of  video 
programming  directly  to  the  public  must 
comply  with  the  equal  employment 
opportunity  requirements  set  forth  in 
part  76,  subpart  E  of  this  chapter,  if  such 
entity  exercises  control  (as  defined  in 
part  76.  subpart  E  of  this  chapter)  over 
the  video  programming  it  distributes. 
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47  CFR  Part  61 

[CC  Docket  No.  90-132  FCC  93-355] 

Competition  in  the  Interstate 
Interexchange  Marketplace — Petitions 
for  Modification  of  Fresh  Look  Policy 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule;  petitions  for 
modification  of ‘‘fresh  look”  policy. 

SUMMARY:  This  Memorandum  Opinion 
and  Order  (“the  order”)  denies  petitions 
by  the  Ad  Hoc  Telecommunications 
Users  Committee  and  Sprint 
Communications  Company  LP  seeking 
extension  and  expansion  of  the 
Commission’s  “fresh  look”  policy 
adopted  in  the  August  1, 1991,  Report 
and  Order  in  this  proc'eeding.  The  order 
finds  that  petitioners’  arguments  were 
not  sufficiently  compelling  to  warrant 
the  extension  of  “fresh  look”  and  noted 
that  many  of  petitioners’  arguments  had 
been  considered  and  reject^  in  earlier 
proceedings.  The  order  rejected  Sprint’s 
request  to  expand  "fresh  look”  to 
AT&T’s  800  service  term  plans,  finding 
the  request  procedurally  improper  and 
its  arguments  unconvincing.  The  order 
is  intended  to  allow  the  “fresh  look” 
period  to  close,  as  scheduled,  after  90 
days  and  to  bring  stability  to  the  800 
services  market. 

EFFECTIVE  DATE:  September  8. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andy  Lachance.  Common  Carrier 
Bureau,  Policy  and  Program  Planning 
Division.  (202)  632-1305. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order  in  CC 
Docket  No.  90-132,  adopted  on  July  15, 
1993,  and  released  on  July  26, 1993. 

The  complete  text  of  this 
Memorandum  Opinion  and  Order  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center,  room  239, 1919 
M  Street,  NW.,  Washington.  DC  20554, 
and  may  be  purchased  from  the 
Commission’s  contractor.  International 
Transcription  Service,  Inc.,  at  1919  M 
Street,  NW.,  room  246,  Washington,  DC 
20554,  (202)  857-3800. 

Synopsis  of  Memorandum  Opinion  and 
Order 

1.  On  November  6, 1992,  the  Ad  Hoc 
Telecommunications  Users  Committee 
(Ad  Hoc)  petitioned  the  Commission 
requesting  extension  of  the  “fresh  look  ’ 
policy  that  was  adopted  in  the 
Commission's  August  1, 1991  Report 
and  Order  in  this  proceeding,  6  FCC  Red 
5880  (1991),  56  FR  55235  (October  25. 
1991).  Ad  Hoc  asks  that  the  “fresh  look’ 
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period  be  extended  until  ninety  days  access  which  permits  800  number  implementation  of  number  portability, 

after  implementation  of  an  automated  portability.  Under  the  800  data  base  The  only  previously  unresolved  "area  of 

notice-and-acceptance  functionality  in  system,  all  800  customer  service  records  uncertainty;”  claimed  by  Sprint 

the  800  database  system.  On  December  are  loaded  into  a  central  data  base  concerns  the  availability  of  a  view-only 

2, 1992,  Sprint  Communications  known  as  the  service  management  functionality  (which  enables  carriers, 

Company  LP  (Sprint)  filed  an  system  (SMS).  The  only  entity  other  than  the  RESPORG,  serving  a 

emergency  petition  for  declaratory  authorized  to  input  a  new  800  customer  particular  800  number  to  view,  without 

ruling  asking  the  Commission  to  revise  service  record  or  change  an  existing  changing,  the  record  for  that  number), 

its  "fresh  look"  policy  by  extending  it  record  in  the  SMS  is  the  “responsible  While  this  functionality  has  been 

from  90  to  180  days  and  expanding  it  to  organization”  or  "RESPORG”  Scheduled  for  implementation  in 

include  all  of  ATiT’s  800  term  plans.  designated  by  the  customer.  In  the  event  October  1993,  Sprint  has  not 

2.  In  the  Report  and  Order,  we  found  that  multiple  carriers  provide  service  for  demonstrated  that  its  unavailability 

that  ATiT  maintained  a  market  a  particular  800  number,  the  RESPORG  until  then  will  affect  the  ability  to 

advantage  in  the  provision  of  800  and  for  that  record  may  not  add  traffic  to  customers  to  subscribe  to  multiple  800 

inbound  services  due  to  the  lack  of  800  another  carrier's  network  without  first  service  providers. 

number  portability.  (Prior  to  May  1,  notifying  that  carrier  and  obtaining  its  8.  Sprint  and  MCI  also  raise  the 

1993,  customers  could  not  change  800  acceptance  of  the  service  order.  Initially,  possibility  that  AT&T  may  be  able  to 

service  providers  without  also  having  to  the  industry  will  use  manual  notice-  dissuade  customers  from  exercising 

change  their  800  numbers.)  We  found  and-acceptance  procedures.  It  is  their  "fresh  look”  rights  by  refusing  to 

further  that  AT&T  had  a  unique  ability  expected  that  automated  procedures  provide  only  part  of  the  service  for  a 

to  leverage  its  market  power  in  800  and  will  replace  these  manual  procedures  in  particular  800  number.  There  is  no 

inbound  services  by  bundling  these  May  1994.  evidence  in  the  record  to  support  this 

services  with  other  services.  We  found  5.  The  order  denies  the  Ad  Hoc  and  allegation.  Moreover,  we  have 
that  through  bundling,  AT&T  could  use  Sprint  petitions.  It  finds  that  none  of  the  previously  held  that  basic  800  access 

its  market  power  over  certain  800  reasons  given  by  the  petitioners  warrant  service  includes  area-of-service  routing, 

service  customers  to  gain  an  advantage  an  extension  of  the  ninety-day  "fresh  which  allows  customers  to  divide  their 

in  other  markets.  Thus,  we  prohibited  look”  period.  Sprint  argues  that  many  800  traffic  among  different  carriers 

AT&T  from  future  bundling  of  800  customers  will  adopt  a  “wait  and  see  based  on  the  local  access  transport  area 

services  in  integrated  services  packages  attitude”  and  hold  off  on  a  change  in  (LATA)  in  which  the  call  originates, 

until  800  numt^rs  became  portable.  800  service  provider  until  they  are  This  should  ensure  that  users  will  be 

However,  we  allowed  Tariff  12  options  comfortable  with  the  800  data  base  and  able  to  split  their  traffic  between  AT&T 

on  file  as  of  August  1, 1991,  to  remain  related  systems.  This  argument  is  not  and  other  carriers  if  they  so  choose, 

in  effect,  even  if  they  included  inbound  convincing.  Commission  staff  have  Finally,  with  the  advent  of  800  number 

service.  In  addition,  we  provided  that  closely  monitored  the  progress  of  800  portability,  any  customer  eligible  for 

AT&T  must  permit  customers  with  data  base  implementation  to  ensure  that  "fresh  look”  may  now  take  all  of  its  800 

Tariff  12  packages  that  include  inbound  the  necessary  network-related  work  was  business  to  an  AT&T  competitor  if 

service  to  terminate  these  packages  complete  before  the  system  was  AT&T  does  not  offer  the  service  the 

within  ninety  days  of  the  time  800  implemented.  Moreover,  our  monitoring  customer  seeks, 

numbers  became  portable  without  the  efforts  have  included  monthly  meetings  9.  Finally,  Sprint,  TRA  and  United/ 

imposition  of  any  termination  attended  by  representatives  of  the  large  Covia  ask  the  Commission  to  extend  the 

liabilities — the  so-called  “fresh  look”  users  that  are  subject  to  the  “fresh  look”  “fresh  look”  period  in  order  to  allow 

requirement.  policy.  As  a  result,  wo  do  not  believe  customers  adequate  time  to  complete 

3.  On  April  17, 1992,  in  the  that  users  harbor  the  grave  concerns  the  carrier  selection  process  and  migrate 

Memorandum  Opinion  and  Order  on  Sprint  identifies  or  that  these  types  of  traffic  to  new  carriers.  Customers  and 

Reconsideration,  7  FCC  Red  2677  concerns  would  still  be  justified.  carriers  have  known  about  "fresh  look” 

(1992),  57  FR  20206  (May  12, 1992),  we  6.  The  order  also  rejects  Ad  Hoc’s  since  August  of  1991.  There  is  no  valid 
modified  the  bimdling  restrictions  to  argument  that  customers  seeking  reason  why  customers  should  not  have 

prohibit  AT&T  from  offering  bundled  multiple  carrier  routing  arrangements  begun  the  process  of  soliciting  bids  and 

service  arrangements  that  included  may  be  reluctant  to  change  carriers  considering  their  various  service 

"old”  800  numbers  (numbers  in  use  by  without  automated  notice-and-  options  in  time  for  them  to  exercise 

the  customer  prior  to  April  17, 1992),  acceptance  procedures.  In  the  800  Data  "fresh  look”  during  the  ninety-day 

and  to  apply  to  Tariff  16s  and  other  Base  Proceeding,  we  rejected  assertions  period.  United/Covia  claims  that 

tariffed  service  offerings  that  included  that  customers  would  be  unwilling  to  migration  of  its  traffic  to  a  new  carrier 

800  service.  Likewise,  we  modified  the  use  multiple  carrier  routing  without  will  take  longer  than  ninety  days.  This 

grandfathering  provision  to  allow  the  automated  notice-and-acceptance.  No  is  not  a  reason,  we  believe,  to  extend 

customers  of 'Tariff  12s,  Tariff  16s,  or  party  presents  any  evidence  here  that  "fresh  look”  as  United/Covia  requests.  It 

other  tariffed  offerings  with  bundled  would  cause  us  to  change  our  view.  In  is  not  our  intention,  in  setting  the  "fresh 

800  service,  to  continue  to  take  service  particular,  no  one  demonstrates  w'hy  look”  period  at  ninety  days,  to  ensure 

under  those  arrangements,  provided  that  manual  procedures  will  not  suffice  as  an  that  each  and  every  customer  with 

the  customer  had  signed  a  final  contract  interim  approach.  "fresh  look”  rights  is  able  to  migrate  all 

for  service  or  begun  taking  service  on  or  7.  Sprint  claims,  further,  that  "(tlhere  of  its  traffic  off  AT&T's  network  in  the 
before  April  16, 1992.  Finally,  we  are  a  number  of  as-yet  xmresolved  issues  allotted  time. 

reaffirm^  the  fr«sh  look  requirement  relating  to  the  administration  and  10.  We  also  deny  Sprint’s  request  to 

and  applied  it  to  all  grandfathered  Tariff  operation  of  the  SMS/800  database  expand  "fresh  look”  to  apply  to 

12,  Tariff  16,  and  other  bundled  service  which  directly  affect  how  easy  it  will  be  customers  of  AT&T’s  800  term  plans, 

customers.  for  customers  to  subscribe  to  multiple  We  note  at  the  outset  that  Sprint  filed 

4.  Fresh  look  rights  were  triggered  by  800  service  providers.”  Among  the  its  petition  as  a  prayer  for  an  emergency 

the  implementation  on  May  1, 1993,  of  issues  Sprint  identifies,  virtually  all  declaratory  ruling,  an  inappropriate 

a  new  800  data  base  system  of  800  were  resolved  prior  to  the  vehicle  for  Sprint  to  raise  this  issue. 
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Section  1.2  of  our  Rules  states  that 
"Itlhe  Commission  may,  *  *  *  issue  a 
declaratory  ruling  terminating  a 
controversy  or  removing  uncertainty.”  i 
In  adopting  the  800  and  inbound  service 
bundling  restrictions,  we  stated 
unequivocally  that  these  restrictions 
applied  only  to  certain  of  AT&T’s 
bundled  oR^erings.  Sprint  does  not 
allege,  and  we  do  not  find,  any  language 
in  either  the  Report  and  Order  or  the 
Reconsideration  Order  that  might  lend 
itself  to  an  interpretation  that  the  800 
and  inbound  bundling  restrictions 
might  apply  to  AT&T’s  800  term  plans. 
Sprint  should  have  pursued  the  relief  it 
seeks  in  a  petition  for  reconsideration  of 
the  Report  and  Order  or  a  petition  for 
rulemaking,  not  a  petition  for 
declaratory  ruling. 

11.  Wo  find  further  that  Sprint’s 
petition  fails  on  the  merits.  Sprint 
contends  that  800  term  plan  customers 
should  get  a  “fiesh  look”  because  they 
are  less  sophisticated  than  other  users 
and  may  have  been  unaware  that 
numbers  would  soon  be  portable  when 
they  signed  their  long-term  contracts. 
However.  800  term  plan  customers  are 
not  necessarily  smaller  or  less 
sophisticated  than  customers  with 
bundled  packages  of  services.  Moreover, 
the  800  data  base  proceeding  has  been 
ongoing  since  1986.  'Thus  we  are  not 
convinced  by  arguments  that  term  plan 
customers  were  generally  unaware  of 
the  imminence  of  number  portability. 

12.  In  any  event.  Sprint’s  argument 
misconstrues  the  purpose  of  “fresh 
look.”  “Fresh  look”  is  part  of  a  package 
of  remedies  designed  to  address  a 
specific  practice-bundling  by  AT&T  of 
800  or  inbound  service  with  other 
services.  “Fresh  look”  was  never 
intended  to  apply  in  every  instance  in 
which  some  carrier  might  have  had  a 
competitive  advantage  with  respect  to  a 
particular  customer  as  a  result  of  the 
lack  of  800  number  portability.  In 
particular,  “fresh  look”  was  never 
intended  to  apply  to  800  term  plans 
offered  by  AT&T  or  other  carriers,  and 
we  do  not  find  it  appropriate  to  extend 
fresh  look  to  these  situations  now. 

Ordering  Clause 

13.  Accordingly,  pursuant  to  authority 
contained  in  sections  1, 4,  and  201-205 
of  the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151, 154,  201-205, 
and  §  1.2  of  the  Commission’s  Rules,  47 
CFR  1.2,  it  is  ordered  that  the  petition 
of  the  Ad  Hoc  Telecommunications 
Users  Committee  for  expedited 
modification  of  fresh  look  policy  and 
Sprint  Communications  Company’s 


147  CFR  1.2. 


emergency  petition  for  declaratory 
ruling  are  denied. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

IFR  Doc.  93-18884  Filed  8-6-93;  8:45  am] 
BiUJNG  cooe 


47  CFR  Parts  61. 64  and  69 
ICC  Docket  No.  91-115;  FCC  93-383] 

Tariffing  Requirements  for  Billing 
Name  Address 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  Rule;  suspension  of 
effective  date. 

SUMMARY:  On  May  13, 1993,  the 
Commission  adopted  a  Second  Report 
and  Order  establishing  rules  requiring 
local  exchange  carriers  to  provide 
billing  name  and  address  information 
on  a  common  carrier  basis  to 
telecommunications  service  providers 
for  billing  purposes.  The  Commission 
also  established  rules  requiring  local 
exchange  carriers  to  notify  their 
customers  that  tlieir  billing  name  and 
address  information  may  be  provided  to 
telecommunications  service  providers 
for  billing  purposes,  and  to  obtain 
authorization  from  customers  with 
unlisted  or  nonpublished  telephone 
numbers  prior  to  disclosing  their  billing 
name  and  address  information.  On 
August  4, 1993,  the  Commission  on  its 
own  motion  stayed  the  effective  date  of 
several  of  these  requirements  to  give 
carriers  sufficient  time  to  provide 
notification  and  obtain  authorization 
from  their  customers,  and  give  end  users 
an  adequate  opportunity  to  weigh  their 
options  regarding  disclosure  of  their 
billing  name  and  address  information. 
Because  the  Commission  revises  on  its 
own  motion  the  deadlines  for  several  of 
these  requirements,  we  dismiss  as  moot 
several  petitions  for  stay  of  the  Second 
Report  and  Order  pending  before  us. 
EFFECTIVE  DATE:  August  5. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Spaeth,  Tariff  Division,  Common 
Carrier  Bureau.  (202)  632-6917. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Second 
Report  and  Order  adopted  August  4, 
1993,  and  released  August  5, 1993.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Public  Reference  Room  (Room 
230),  1919  M  St.,  NW.,  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission’s  copy  contractor. 


International  Transcription  Service, 
suite  140,  2100  M  Street.  NW., 
Washington.  DC  20037. 

Regulatory  Flexibility  Analysis 

We  have  determined  that  section 
605(b)  of  the  Regulatory  Flexibility  Act 
of  1980,  5  U.S.C.  605(b).  does  not  apply 
to  these  rules  because  they  do  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  definition  of  a  “small  entity”  in 
Section  3  of  the  Small  Business  Act 
excludes  any  business  that  is  dominant 
in  its  field  of  operation.  Although  some 
of  the  local  exchange  carriers  that  will 
be  affected  are  very  small,  local 
exchange  carriers  do  not  qualify  as 
small  entities  because  they  have  a 
monopoly  on  ubiquitous  access  to  the 
subscribers  in  their  service  area.  The 
Commission  has  also  found  all  exchange 
carriers  to  be  dominant  in  its 
competitive  carrier  proceeding.  See  85 
FCC  2d  1,  23-24  (1980).  To  the  extent 
that  small  telephone  companies  will  be 
affected  by  these  rules,  we  hereby 
certify  that  these  rules  will  not  have  a 
significant  effect  on  a  substantial 
number  of  “small  entities.” 

Summary  of  Report  and  Order 

On  June  9. 1993,  the  Commission 
adopted  the  Second  Report  and  Order  in 
this  docket  58  FR  36143,  July  6. 1993, 
requiring  local  exchange  carriers  (LECs) 
to  provide  their  customers’  billing  name 
and  address  (BNA)  information  to 
interexchange  carriers  and  other 
telecommunications  service  providers 
on  a  common  carrier  basis  for  this 
purpose.  LECs  were  required  to  file 
tariffs  for  BNA  provision  within  90  days 
of  the  release  date  of  the  Second  Report 
and  Order,  or  September  8, 1993.  The 
Commission  also  required  LECs  to 
notify  their  subscribers  that  when  they 
use  a  LEC  use  card  or  accept  a  collect 
or  third  party  call,  their  BNA  may  be 
disclosed  to  the  serving  inlerexchange 
carriers  and  other  telecommunications 
service  providers  to  facilitate  billing.  As 
a  further  precaution,  LECs  were 
prohibited  from  releasing  the  BNA 
information  associated  with  unlisted 
and  nonpublished  telephone  numbers 
without  the  customer’s  consent,  and 
were  required  to  obtain  a  one-time 
written  authorization  for  BNA 
disclosure  from  existing  and  future  LEC 
cardholders  having  nonpublished  or 
unli.sted  numbers.  LECs  were  given  60 
days  from  the  release  date  of  the  Order, 
or  August  9. 1993,  to  provide  this 
notification  and  obtain  this 
authorization. 

LECs  will  now  be  given  until 
February  9. 1994,  to  provide  notification 
and  obtain  authorization  from  their 
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customers  with  nonpublished  or 
unlisted  telephone  numbers  for 
disclosure  of  their  BNA  information  to 
interstate  service  providers.  LECs  are 
also  required  to  file  tariff  revisions  for 
the  provision  of  the  BNA  information  of 
calling  card  customers  with 
nonpublished  or  unlisted  telephone 
numbers  no  later  than  February  9, 1994, 
on  45  days’  notice.  Finally,  the 
Commission  extended  the  deadline  for 
providing  notification  to  customers  with 
listed  telephone  numbers  to  October  24, 
1993,  the  date  LEC  tariffs  providing 
BNA  will  be  scheduled  to  take  effect. 

The  Commission  believes  these 
revisions  should  give  carriers  sufficient 
time  to  provide  notification  and  obtain 
authorization  from  their  customers,  and 
should  give  end  users  an  adequate 
''pportunity  to  weigh  their  options 
regarding  disclosure  of  their  BNA 
information.  However,  the  Commission 
saw  no  need  at  this  time  to  modify  the 
.September  8, 1993  date  for  filing  tariffs 
for  the  provision  of  BNA  associated 
with  customers  who  have  listed 
telephone  numbers. 

On  July  2, 1993,  the  United  States 
Telephone  Association  (USTA)  and 
several  Bell  Operating  Companies 
(BOCs)  filed  a  petition  for  stay  of  the 
Second  Report  and  Order  pending 
reconsideration.  On  July  8, 1993,  the 
United  and  Central  Telephone 
Companies  (United)  filed  a  petition  for 
limited  stay  of  the  written  authorization 
requirement  of  the  Second  Report  and 
Order.  On  July  9, 1993,  GTE  ^rvice 
Corporation  (GTE)  filed  a  petition  for 
stay  of  the  authorization  requirement 
and  the  notification  requirement.  On 
July  12, 1993,  U.S.  Intelco  Networks, 

Inc.  (Intelco)  filed  a  petition  for  stay  of 
all  the  requirements  of  the  Second 
Report  and  Order.  Because  the 
Commission  is  changing  certain  of  the 
deadlines  established  in  the  Second 
Report  and  Order  as  they  relate  to 
customers  with  nonpublished  or 
unlisted  telephone  numbers,  GTE's  and 
United’s  petitions  for  stay  are  now 
moot,  and  USTA’s  and  Intelco’s 
petitions  are  now  moot  to  the  extent 
they  seek  stay  of  these  requirements. 

The  Commission  denied  the  petitions 
for  stay  of  the  Second  Report  and  Order 
filed  by  USTA  and  Intelco  to  the  extent 
they  are  not  moot  because  these  parties 
failed  to  show  that  they  would  suffer 
irreparable  harm  in  the  absence  of  a 
stay,  as  required  by  Virginia  Petroleum 
Jobbers  Association  v.  Federal  Power 
Commission,  259  F.2d  921, 925  (D.C.  Cir 
1958). 

Ordering  Clauses 

Accordingly,  it  is  ordered,  pursuant  to 
section  405  of  the  Communications  Act 


of  1934,  as  amended,  47  U.S.C.  405,  and 
§  1.108  of  the  Commission’s  Rules,  47 
CFR  1.108,  that  In  the  Matter  of  Policies 
and  Rules  Concerning  Local  Exchange 
Carrier  Validation  and  Billing 
Information  for  Joint  Use  Calling  Cards, 
CC  Docket  No.  91-115,  Second  Report 
and  Order,  FCC  93-254,  released  June  9, 
1993  is  modified  to  reflect  the  revisions 
to  the  deadlines  established  in 
paragraphs  45  and  46  of  that  Order,  as 
specified  in  paiagraph  3,  supra, 
effective  upon  publication  in  the 
Federal  Register.* 

It  is  further  ordered  that  the  petition 
for  stay  filed  hy  United  States 
Telephone  Association,  Ameritech 
Operating  Companies,  Bell  Atlantic 
Telephone  Companies,  BellSouth 
Telecommunications,  Inc.,  New  York 
Telephone  Company  and  New  England 
Telephone  and  Telegraph  Company, 
Southwestern  Bell  Telephone  Company, 
and  US  West  Communications,  Inc.,  is 
dismissed  as  moot,  to  the  extent 
indicated  above,  and  otherwise  js 
denied. 

It  is  further  ordered  that  the  petition 
for  limited  stay  filed  by  United  and 
Central  Telephone  Companies  is 
dismissed  as  moot. 

It  is  further  ordered  that  the  petition 
for  limited  stay  filed  by  GTE  Service 
Corporation  is  dismissed  as  moot. 

It  is  further  ordered  that  the  petition 
for  limited  stay  filed  by  U.S.  Intelco 
Networks,  Inc.  is  dismissed  as  Moot,  to 
the  extent  indicated  above,  and 
otherwise  is  denied. 

The  effective  date  of  August  5, 1993 
of  the  amendments  to  parts  61, 64,  and 
69  published  at  58  FR  36143,  July  6, 
1993  is  suspended. 

Federal  Communications  Commission. 
William  F.  Calon, 

Acting  Secretary. 

|FR  Doc.  93-19166  Filed  8-5-93;  3:47  pm] 
BiLUNG  CODE  t712-01-M 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

48  CFR  Parts  709, 726, 737,  and  752 
[AIDAR  Notice  93-2] 

Miscellaneous  Amendments 

AGENCY:  Agency  for  International 
Development,  IDCA. 

ACTION:  Final  rule. 

SUMMARY:  The  Agency  for  International 
Development  Acquisition  Regulation 


♦See  5  U.S.C  553(dMl). 


(AIDAR)  is  being  amended  to  make 
miscellaneous  changes  concerning 
organizational  conflict  of  interest, 
disadvantaged  enterprises,  and  advisory 
and  assistance  services. 

EFFECTIVE  DATE:  September  8, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Frances  M.  Maki,  FA/PPE,  concerning 
organizational  conflict  of  interest  and 
advisory  and  assistance  services,  and 
Ms.  Kathleen  O’Hara,  FA/PPE, 
concerning  disadvantaged  enterprises, 
room  16001,  SA-14,  Agency  for 
International  Development,  Washington, 
DC  20523-1435.  Telephone  (703)  875- 
1534. 

SUPPLEMENTARY  INFORMATION:  A  brief 
summary  of  the  changes  being  made  to 
the  AIDAR  follows; 

A  new  clause  is  being  added  which 
requires  the  contractor  to  notify  the 
Contracting  Officer  in  writing  if  after 
award  it  discovers  either  an  actual  or 
potential  organizational  conflict  of 
interest  (OCI)  with  respect  to  the 
contract.  This  clause  is  used  if  one  of 
the  FAR  OCI  solicitation  clauses,  FAR 
52.209-7  or  52.209-8,  is  used.  It  differs 
from  the  FAR  clauses  in  that  it  is 
specifically  for  OQ  discovered  during 
the  performance  of  a  contract. 

The  coverage  on  disadvantaged 
enterprises  is  amended  to  add  a 
limitation  on  subcontracting  under 
contracts  for  technical  assistance 
services  which  are  awarded  using  less 
than  full  and  open  competition  under 
the  authority  of  706.302-71. 

Section  737.206(c),  thresholds  for 
Executive  approval  for  advisory  and 
assistance  (A&A)  services,  has  been 
amended  to  raise  the  thresholds.  Based 
on  experience  with  A&A  services  and 
considering  the  Agency’s  project 
approval  process,  AID  has  decided  to 
increase  the  threshold  for  A&A 
Executive  approval. 

The  changes  being  made  by  this 
Notice  are  administrative  and  are  not 
considered  significant  rules  under  FAR 
Section  1.301  or  Subpart  1.5,  nor  major 
rules  as  defined  in  Executive  Order 
12292.  This  Notice  will  not  have  an 
impact  on  a  substantial  number  of  small 
entities,  nor  does  it  establish  any 
information  collection  as  contemplated 
by  the  Regulatory  Flexibility  Act  and 
Paperwork  Reduction  Act.  Because  of 
the  nature  and  subject  matter  of  this 
Notice,  use  of  the  proposed  rule/public 
comment  approach  was  not  considered 
necessary.  We  decided  to  issue  as  a  final 
rule;  however,  we  welcome  public 
comment  on  the  material  covered  hy 
this  Notice  or  any  other  part  of  the 
AIDAR  at  any  time.  Comments  or 
questions  may  be  addressed  as  specified 
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in  the  “FOR  FURTHER  INFORMATION 
CONTACT”  section  of  the  preamble. 

List  of  Subjects  in  48  CFR  Parts  709, 

726,  737,  and  752 

Government  procurement. 

Accordingly,  for  the  reasons  set  out  in 
the  preamble,  48  CFR  chapter  7  is  ■ 
amended  as  follows; 

1.  The  authority  citations  in  parts  709, 
726,  737,  and  752  continue  to  read  as 
follows; 

Authority:  Sec.  621,  Pub.  L.  87-195,  75 
Stat.  445  (22  U.S.C  2381),  as  amended;  E.O. 
12163,  Sept.  29, 1979, 44  FR  56673,  3  CFR 
1979  Comp.,  P.  435. 

PART  709— CONTRACTOR 
QUAUFICATIONS 

Subpart  709.5— Organizational 
Conflicts  of  Interest 

2.  A  nsw  section  709.507-2  is  added 
to  read  as  follows; 

709.507-2  Contract  clause. 

(a)-{b)  [Reserved] 

(c)  In  order  to  avoid  problems  horn 
organizational  conflicts  of  interest  that 
may  be  discovered  after  award  of  a 
contract,  the  clause  found  at  752.209-71 
should  be  inserted  in  all  contracts 
whenever  the  solicitation  includes  one 
of  the  FAR  organizational  conflict  of 
interest  solicitation  clauses,  FAR 

52.209-7  or  52.209-8. 

PART  726-OTHER  SOCIOECONOMIC 
PROGRAMS 

Subpart  726.3— Subcontracting 
Requirement 

3.  The  title  of  section  726.301  is 
revised  to  read  as  follows: 

726.301  Requirement  for  subcontracting 
with  disadvantaged  enterprises. 

•  *  •  *  • 

4.  Section  726.302  is  added  to  read  as 
follows: 

726.302  Limitations  on  subcontracting. 

The  contracting  officer  shall  insert  the 
clause  at  752.226-3,  Limitations  on 
Subcontracting,  in  any  solicitation  and 
contract  for  technical  assistance  services 
which  is  to  be  awarded  under  the 
authority  of  706.302-71. 


PART  737— SERVICE  CONTRACTING 

Subpart  737.2— Advisory  and 
Assistance  Services 


6.  Also  in  section  737.206,  a  new 
paragraph  (c)(4)  is  added  to  read  as 
follows: 

737.206  Requesting  activity 
resportsibilities. 

•  *  •  •  * 

(c)*  *  * 

(4)  In  addition  to  the  requirements  in 
paragraphs  (c)  (1)  through  (3),  approval 
by  the  AID  Advisory  and  Assistance 
Executive  (see  737.270)  is  required  for: 

(i)  Contracts  for  A&A  services  which 
benefit  the  host  country  and  are  funded 
under  a  project  agreement  when  the 
estimated  value  is  $15  million  or  more 
for  the  first  year  of  the  contract. 

(ii)  Contracts  for  A&A  services  which 
are  not  funded  under  a  project 
agreement,  regardless  of  the  beneficiary, 
when  the  estimated  value  is  $1  million 
or  more  for  the  first  year  of  the  contract. 

7.  Section  737.270  is  revised  to  read 
as  follows: 

737.270  AID  Advisory  and  assistance 
executive. 

As  required  by  0MB  Circular  A-120. 
the  Administrator  has  designated  the 
Associate  Administrator  for  Finance  and 
Administration  as  the  AID  Advisory  and 
Assistance  Executive,  responsible  for 
assuring  that  advisory  and  assistance 
acquisitions  comply  with  the  terms  of 
0MB  Circular  A-120. 

PART  752— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

Subpart  752.2— Texts  of  Provisions 
and  Clauses 

8.  A  new  section  752.209-71  is  added 
to  read  as  follows: 

752.209- 71  Organizational  conflicts  of 
interest  discovered  after  award. 

As  prescribed  in  709.507-2,  for  use  if 
one  of  the  FAR  organizational  conflict  of 
interest  solicitation  clauses,  FAR 

52.209- 7  or  52.209-8,  is  used. 

Organizational  Conflicts  of  Interest 
Discovered  After  Award  (June  1993) 

(a)  The  Contractor  agrees  that,  if  after 
award  it  discovers  either  an  actual  or 
potential  organizational  conflict  of  interest 
with  respect  to  this  contract,  it  shall  make  an 
immediate  and  full  disclosure  in  writing  to 
the  Contracting  Officer  which  shall  include 
a  description  of  the  action(s)  which  the 
Contractor  has  taken  or  proposes  to  take  to 
avoid,  eliminate  or  neutralize  the  conflict. 

(b)  The  Contracting  Officer  shall  provide 
the  contractor  with  written  instructions 
concerning  the  conflict.  AID  reserves  the 
right  to  terminate  the  contract  if  such  action 
is  determined  to  be  in  the  best  interest  of  the 
Government. 

(End  of  Clause) 


9.  A  new  section  752.226-3  is  added 
to  read  as  follows: 

752.226-3  Limitation  on  subcontracting. 

As  prescribed  in  726.302,  insert  the 
following  clause: 

Limitations  on  Subcontracting  (June  1993) 
By  submission  of  an  ofler  and  execution  of 
a  contract,  the  Offeror/Contractor  agrees  that 
in  performance  of  the  contract,  at  least  51 
percent  of  the  cost  of  contract  performance 
incurred  for  personnel  shall  be  expended  for 
employees  of  the  contractor  or  employees  of 
other  disadvantaged  enterprises  eligible 
under  the  terms  of  706.302-71.  For  the 
purposes  of  this  clause,  indepiendent 
contractors  hired  by  the  contractor  shall  be 
considered  employees  of  the  contractor. 

(End  of  Clause) 

Dated:  June  9, 1993. 

John  F.  Owens, 

Procurement  Executive. 

|FR  Doc.  93-18623  Filed  8-6-93;  8  45  am] 


SUMMARY:  NMFS  is  closing  the  directed 
fishery  for  the  pelagic  shelf  rockfish 
species  category  in  the  Central 
Regulatory  Area  of  the  Gulf  of  Alaska 
(GOA).  This  action  is  necessary  to 
prevent  exceeding  the  pelagic  shelf 
rockfish  species  category  total  allowable 
catch  (TAG)  in  this  area. 

EFFECDVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.),  August  4, 1993,  until  12 
midnight,  A.l.t.,  December  31, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  Resource 
Management  Specialist,  Fisheries 
Management  Division,  NMFS,  (907) 
586-7228. 

SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  672. 


737.206  [Amandad] 

5.  Section  737.206,  paragraph  (c)(3)  is 
amended  by  removing  the  last  sentence. 


BILLING  CODE  (lie-OI-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  672 

[Docket  No.  921107-3068;  I.D.  080393D] 
Groundfish  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACDON:  Closure. 
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In  SGCordanoe  with 
§672.20(c)(l)(ii)(B),  the  pelagic  shelf 
rodifish  species  category  TAC  for  the 
Central  Reralatory  Areas  was 
established  by  the  final  1993  initial 
specifications  (58  FR 16787,  March  31, 
1993)  as  4,450  metric  ttms  (mt). 

The  Director  of  the  Alaska  Region. 
NMFS  (Regional  Director),  established 
in  accoitianca  %vith  §  672.20(cK2Kii).  > 
directed  fishing  allowance  for  the 
pelagic  shelf  rodcfish  species  category  of 
4450  mt.  ¥nth  consideration  that  100 
mt  %vili  be  taken  as  incidental  catch  in 
directed  fishing  for  other  species  in  this 
area.  The  Regional  Director  has 
determined  that  this  directed  fishing 
allowance  has  been  reached. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  the  pelagic  shelf 
rodwfish  species  category  in  the  Central 
Regulatory  Area  effective  fiom  12  noon. 
A.Lt,  August  4, 1993,  until  12  midni^t, 
A.l.t.,  De^mber  31, 1993. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  $  672.20(g). 

Classification 

This  action  is  taken  under  50  CFR 
672.20,  and  is  in  compliance  with  E.O. 
12291. 

List  of  Sobfects  in  50  CFR  Part  672 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C  1801  et  seq. 

Dated:  August  4, 1993. 

David  S.  Croatia, 

Acting  Director,  C^fice  of  Fisberies 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

[FR  Doc  93-18953  Filed  6-4-93;  12.-00  pm) 
BiLUNQ  CODE  sBie-aa-M 


50  CFR  Part  672 

[Docket  No.  921107-3068;  LO.  080393E] 

Groundfish  of  thn  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION;  Prohibition  of  retention. 

SUMMARY:  NMFS  is  prohibitii^  retention 
of  the  shortra)mr/roug)Mye  (SRRE) 
rockfish  species  category  in  the  Eastern 
Regulatory  Area  of  t^  Gulf  of  Alaska 
(GOA)  and  is  requiring  tliat  incidental 
catches  be  treated  in  the  same  mann«r 
as  prohibited  species  and  discarded  at 
sea  with  a  minimum  of  injury.  This 
action  is  necessary  because  the  SRRE 
rockfish  species  category  total  allowable 
catch  (TAG)  in  this  area  has  been 
reached. 

EFFECTIVE  DATE:  12  Doon,  Alaska  local 
time  (A.Lt).  August  4, 1993,  through  12 
midnight.  A.l.t.,  December  31. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  Resource 
Management  Specialist.  Fisheries 
Management  Division,  NMFS,  907-586- 
7228. 

SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  t)ie  GOA  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  CommOTce  according  to  the 
Fishery  Management  Plan  for  Goundfish 
of  the  Gulf  of  Alaska  (FMP)  prepared  by 
the  North  Pacific  Fishery  Mwagement 
Council  under  authority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  672. 

In  accordance  with 

§  672.20(c)(l)(ii)(B).  the  SRRE  rockfish 


species  category  TAC  for  the  Eastern 
Regulatory  Area  was  established  by  the 
final  1993  initial  specifications  (58  FR 
16787,  March  31, 1993)  as  513  metric 
tons. 

The  Director  of  the  Alaska  Region, 
NMFS,  has  determined,  in  accordance 
with  §  672.20(c)(3).  that  the  TAC  for  the 
SRRE  rockfish  species  category  in  the 
Eastern  Regulatory  Area  has  bmn 
reacdied.  Therefore,  NMFS  is  requiring 
that  further  catches  of  the  SRRE  rockfish 
species  category  in  the  Eastern 
Regulatory  Area  be  treated  as  prohibited 
species  in  accordance  with 
§  872.20(e)(3),  effective  from  12  noon. 
A.I.t..  August  4, 1993,  tliroi^  12 
midnight.  A.l.t.,  December  31. 1993. 

Classification 

This  action  is  taken  under  50  CFR 
672.20,  and  is  in  compliance  with  E.O. 
12291, 

List  of  Subjects  in  50  CFR  Part  672 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  etseq. 

Dated:  August  4, 1993. 

David  S.  Creatin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

[FR  Doc.  93-18952  Filed  8-4-93;  lt-.59  am) 
BILUNG  CODE  3610-ZMI 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Grain  Inspection  Service 
7  CFR  Part  801 

FGIS  To  Change  Protein  Reference 
Method 

AGENCY:  Federal  Grain  Inspection 
Service,  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Federal  Grain  Inspection 
Service  (FGIS)  proposes  to  revise  the 
regulations  under  the  United  States 
Grain  Standards  Act  (USGSA),  as 
amended.  Specifically,  FGIS  proposes  to 
adopt  the  Combustion  method  as  the 
chemical  reference  method  for 
determining  the  protein  content  in  both 
wheat  and  soybeans.  FGIS  also  proposes 
to  eliminate  the  use  of  the  Kjelaedil 
method  for  official  protein  inspections 
and  to  more  clearly  describe  the 
application  of  tolerances  to  official  near- 
infiared  spectroscopy  (NIRS)  type 
instruments. 

DATES:  Comments  must  be  submitted  on 
or  before  September  8, 1993. 

ADDRESSES:  Written  comments  must  be 
submitted  to  George  W.  Wollam,  Federal 
Grain  Inspection  ^rvice,  USDA,  room 
0624,  South  Building,  P.O.  Box  96454, 
Washington,  DC  20090-6454  and 
telecopy  users  may  send  responses  to 
the  automatic  telecopier  machine  at 
(202) 720-4628. 

All  comments  received  will  be  made 
available  for  public  inspection  during 
regular  business  hours  in  room  0624, 
South  Building,  1400  Independence 
Avenue,  SW.,  Washington,  DC  (7  CFR 
1.27(b)). 

FOR  FURTHER  INFORMATION  CONTACT: 
George  W.  Wollam,  Federal  Grain 
Inspection  Service,  USDA,  room  0624, 
South  Building,  P.O.  Box  96454, 
Washington,  DC  20090-6454; 

Telephone  (202)  720-0292. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 
This  proposed  rule  has  been  issued  in 
conformance  with  Executive  Order 


12291  and  Departmental  Regulation 
1512-1.  This  action  has  been  classified 
as  non-major  because  it  does  not  meet 
the  criteria  for  a  major  regulation 
established  in  the  Chder. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  The 
United  States  Grain  Standards  Act 
provides  in  section  87g  that  no  State  or 
subdivision  may  require  or  impose  any 
requirements  or  restrictions  concerning 
the  inspection,  weighing,  or  description 
of  grain  imder  the  Act.  Otherwise,  this 
proposed  rule  will  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 
There  are  no  administrative  procedures 
which  must  be  exhausted  prior  to  any 
judicial  challenge  to  the  provisions  of 
this  rule. 

Regulatory  Flexibility  Act  Certification 

David  R.  Galliart,  Acting 
Administrator,  FGIS,  has  determined 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
(4  U.S.C.  601  et  seq.),  because  most 
users  of  the  official  inspection  and 
weighing  services  and  those  entities  that 
perform  these  services  do  not  meet  the 
requirements  for  small  entities. 

Paperwork  Reduction 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
chapter  35),  the  information  collection 
requirements  contained  in  the 
regulations  issued  under  the  United 
States  Grain  Standards  Act  have  been 
previously  approved  by  0MB  under 
control  numbers  0580-0011  and  0580- 
0013.  / 

Background 

FGIS  currently  uses  the  Kjeldahl 
method  as  the  primary  reference  method 
by  which  official  near-infirared 
spectroscopy  (NIRS)  protein-measiiring 
instruments  are  calibrated.  NIRS 
instruments  are  used  to  determine 
protein  in  wheat  and  soybeans  in  both 
domestic  and  export  markets.  FGIS  is 
proposing  to  replace  the  Kjeldahl 
method  with  the  Combustion  method  as 
the  chemical  reference  method. 


The  Combustion  method  that  FGIS  is 
proposing  to  adopt  uses  a  nitrogen 
analyzer  consisting  of  a  computer- 
controlled  closed-system  combustion 
process  and  a  thermal  conductivity 
detector.  This  method  has  been 
accepted  (August  1992)  by  the  AOAC 
International  (formerly  known  as  the 
Association  of  Official  Analytical 
Chemists)  as  an  alternative  to  the 
Kjeldahl  method  for  protein 
determinations  in  cereal  grains  and 
oilseeds  and  has  been  approved 
(September  1992)  by  the  American 
Association  of  Cereal  Chemists  (AACC) 
for  protein  determination  in  cereal 
grain. 

Changing  from  the  Kjeldahl  method  to 
the  Combustion  method  will  provide 
many  benefits  to  FGIS.  The  Combustion 
method  does  not  use  hazardous 
chemicals  or  produce  the  environmental 
pollutants  associated  with  the  Kjeldahl 
method.  Also,  the  shorter  analysis  time 
for  the  Combustion  method  allows  a 
larger  sample  throughput,  permitting  a 
more  effective  evaluation  of  the  NIRS 
instrument  calibrations. 

FGIS  has  extensively  compared  the 
protein  results  obtain^  using  the 
Combustion  method  and  the  Kjeldahl 
method.  Statistical  analysis  of  these  data 
shows  that  each  method  is  capable  of 
providing  equally  precise  and 
reproducible  protein  results;  however, 
the  Combustion  method  has  a  general 
tendency  to  yield  slightly  higher  results 
than  the  FGIS  Kjeld^l  method.  The 
observed  difierences  are  approximately 
■••0.03  percent  protein  for  wheat  and 
+0.3  percent  protein  for  soybeans.  These 
differences  are  believed  to  be  due  to 
more  effective  nitrogen  recovery  by  the 
Combustion  method  than  by  the 
Kjeldahl  method. 

The  more  effective  nitrogen  recovery 
of  the  Combustion  method  should 
reflect  the  true  protein  content  of  U.S. 
wheat  and  soyb^ns  more  acciurately 
than  the  current  Kjeldahl  reference 
method.  A  change  of  +0.03  percent 
protein  for  wheat  should  have  minimal 
impact  on  domestic  and  export  wheat 
markets.  The  change  of  +0.5  percent 
protein  for  soybeans  should  have 
minimal  impact  on  domestic  and  export 
soybean  markets  because  the  trading 
price  of  soybeans  is  not  routinely  based 
on  the  protein  content. 

The  NIRS  instrument  maintenance 
tolerances  are  used  to  maintain 
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consistent  results  among  official  protein 
and  oil  determinations. 

All  NIRS  instruments  are  adjusted  to 
give  consistent  results  on  the  national 
Standard  Reference  Samples  (SRS).  The 
adjustments  are  based  on  the  differences 
between  each  official  NIRS  instrument’s 
results  for  the  SRS  and  the  average  of 
the  FGIS  national  standard  NIRS 
instruments'  results  for  the  SRS.  These 
same  FGIS  national  standard  NIRS 
instruments  are  calibrated  and  routinely 
standardized  to  the  FGIS  chemical 
reference  method. 

Copies  of  the  chemical  reference 
methods  used  by  FGIS  are  available 
from  David  Funk,  FGIS,  USDA.  10383 

N.  Executive  Hills  Blvd.,  Kansas  City, 
Missouri  64153. 

Proposed  Action 

FGIS  proposes  to: 

1.  Revise  §  801.7  (The  heading  of)  to 
reflect  the  deletion  of  Kjeldahl 
analyzers. 

2.  Revise  §  801.7(a)  to  more  clearly 
describe  the  application  of  tolerances 
for  official  NI^  wheat  protein 
analyzers. 

3.  Revise  $  801.7(b)  to  more  clearly 
describe  the  application  of  tolerances 
for  official  NI^  soybean  protein  and  oil 
analyzers. 

4.  Delete  §  801.7(c)  to  reflect  the 
deletion  of  Kjeldahl  protein  as  an 
official  inspection  service. 

I  ist  of  Subjects  in  7  CFR  Part  801 

Administrative  practice  and 
procedure.  Grain,  Export. 

For  reasons  set  out  in  the  preamble, 

7  CFR  part  801  is  proposed  to  be 
amended  as  follows: 

1.  Authority  citation  for  part  801 
continues  to  read  as  follows: 

Aolkn^.  Pub.  L  94-582,  90  Stat.  2867. 
as  amended  (7  U.S.C  71  e<  seq.). 

2.  Section  801.7  is  revised  to  read  as 
follows: 

1801.7  Toiarancae  for  near-Mrwed 
spactroscopy  (NIRS)  analyzara. 

(a)  NIRS  wheat  protein  analyzers.  The 
maintenance  tolerance  for  the  NIRS 
analyzers  used  in  performing  official 
inspection  fm^  determination  of  wheat 
protein  content  shall  be  ±  O.IS  percent 
mean  deviation  from  the  national 
standard  NIRS  instruments,  which  are 
referenced  and  calil^ted  to  the  FGIS 
Combustion  method. 

(b)  NIRS  soybean  oil  and  protein 
analyzers.  The  maintenance  tolerance 
for  the  NIRS  analyzers  used  in 
performing  officid  inspection  for 
determination  of  soybean  oil  shall  be  ± 

O. 20  percent  mean  deviation  from  the 
national  standard  NIRS  instruments. 


which  are  referenced  and  calibrated  to 
the  FGIS  solvent  oil  extraction  method; 
and  for  determination  of  protein  content 
shall  be  ±  0.20  percent  mean  deviation 
from  the  national  standard  NIRS 
instruments,  which  are  referenced  and 
calibrated  to  the  FGIS  Combustion 
method. 

Dated;  )uly  21, 1993. 

David  R.  Galliart, 

Acting  Administrator. 

(FR  Doc.  93-18866  Piled  8-6-93;  8:45  am) 
BiLUNa  cooe  mio-en-h 


Agricultural  Marketing  Service 

7  CFR  Part  1030 
[DA-83-20] 

Milk  In  the  Chicago  Regional  Marketing 
Area;  Notice  of  Proposed  Revision  of 
Supply  Plant  Shipping  Percentages 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  revision  of  rules. 

SUMMARY:  This  notice  invites  public 
comments  on  a  proposal  to  reduce  the 
supply  plant  shipping  standards  for  the 
month  of  September  1993  under  the 
Chicago  Regional  order.  The  proposal 
would  reduce  the  shipping  percentage 
for  pooling  individual  supply  plants  to 
2  percent  of  receipts  and  the  shipping 
percentage  for  units  of  supply  plants  to 
5  percent  of  receipts.  The  reductions 
were  requested  by  Central  Milk 
Producers  Cooperative,  a  federation  of 
cooperatives  that  represents  producers 
who  supply  the  maricet.  Ihe 
organization  contends  that  the  action  is 
necessary  to  prevent  uneconomic 
shipments  of  milk  from  supply  plants  to 
distributing  plants. 

DATES:  Comments  are  due  no  later  than 
August  16, 1993. 

ADDRESSES:  Comments  (two  copies) 
should  be  sent  to  USDA/AMS/Dairy 
Division,  Order  Formulation  Branch, 
room  2968,  South  Building,  P.  O.  Box 
96456,  Washington.  DC  20090-6456. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
F.  Borovies,  Marketing  Specialist. 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch,  room  2968,  South 
Building,  P.  O.  Box  96456,  Washington, 
DC  20090-6456,  (202)  690-1366. 
SUPPLEMENTARY  MFORMATION:  The 
Regulatory  Flexibility  Act  (5  U.S.C 
601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  would  not  have 
a  significant  economic  impact  on  a 


substantial  number  of  small  entities. 

This  action  would  also  tend  to  ensure 
that  dairy  farmers  will  continue  to  have 
their  milk  priced  under  the  order  and 
thereby  receive  the  benefits  that  accrue 
from  such  pricing. 

This  proposed  revision  of  rules  has 
been  reviewed  imder  Executive  Order 
12778,  Civil  Justice  Reform.  Hiis  action 
is  not  intend^  to  have  retroactive 
effect.  If  adopted,  this  proposed  action 
will  not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended, 
provides  that  administrative 
proceedings  must  be  exhausted  befc»e 
parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Act.  any  handler 
subject  to  an  order  may  file  witn  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  the 
law  and  requesting  a  modification  of  an 
order  or  to  be  exempted  from  the  order. 

A  handler  is  afforded  the  opportunity 
for  a  hearing  on  the  petition.  After  a 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  its  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Seaetary’s  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  date  of 
the  entry  of  the  ruling. 

This  proposed  rule  has  been  reviewed 
by  the  Department  in  accordance  with 
Departmental  Regulation  1512-1  and 
the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  "non-major”  rule. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C  601-674),  and  the 
provisions  of  §  1030.7(b)(5)  of  the  order, 
the  revision  of  certain  provisions  of  the 
order  regulating  the  handling  of  milk  in 
the  Chicago  Regicmal  marketing  area  is 
being  consider^  for  the  niimth  of 
September  1993. 

All  persons  who  desire  to  submit 
written  data,  views  or  arguments  about 
the  proposed  revision  should  send  two 
copies  of  their  views  to  USDA/AMS/ 
Dairy  Division.  Order  Formulation 
Branch,  room  2968,  South  Building, 

P.O.  Box  96456,  Wa^ngUm,  DC  20090- 
6456,  by  the  7th  day  after  publicatioD  of 
this  notice  in  the  F^eral  Register.  The 
period  for  filing  comments  is  limited  to 
7  days  because  a  longer  period  would 
not  provide  the  time  needed  to  complete 
the  required  procedures  to  make  the 
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action  effective  for  the  month  of 
September  1993. 

All  written  submission  made 
pursuant  to  this  notice  will  be  made 
available  for  public  inspection  in  the 
Dairy  Division  during  regular  business 
hours  (7  CFR  1.27(b)l. 


Statement  of  Consideration 

The  provisions  proposed  to  he  revised 
are  the  supply  plant  dipping 
percentages  for  the  month  of  September 
1993.  The  proposed  action  would 
reduce  the  shipping  percmtage  for 
individual  supply  plants  by  3 
percentage  points  (from  5  to  Z  percent 
of  receipts)  and  for  supply  plant  imits 
by  5  percentage  points  (firom  10  to  5 
percent  of  receipts)  during  September 
1993. 

Currently,  the  order  provides  that 
individual  supply  plants  must  ship  at 
least  5  percent  of  milk  receipts  to  other 
plants  to  qualify  as  pool  plants  while  a 
unit  of  supply  plants  must  ship  at  least 
10  percent  of  total  receipts  for  pooling 
purposes  during  the  months  of 
September  through  December.  During 
other  months  the  shipping  standards  are 
3  percent  for  individual  plants  and  6 
percent  for  a  unit  of  plants. 

With  regard  to  the  current  supply 
plant  shipping  standards,  it  is  noted  diat 
the  annual  Code  of  Federal  Regulations 
specifies  shipping,  standards  of  one 
percent  for  individual  plants  and  four 
percent  for  a  supply  plant  unit  for  the 
months  of  September  through 
December.  Such  shipping  percentages 
are  the  result  of  a  revision  publish^  on 
December  27, 1991  (56  FR  66953).  Such 
revision  was  to  be  applicable  only  for 
one  month,  but,  was  inadvertently 
included  in  the  annual  Code  of  Federal 
Regulations. 

Chicago  order  provides  that  the 
Market  Administrator  may  adjust  the 
shipping  standards  for  in^vidual  plants 
and  units  of  plants  by  up  to  2 
percentage  points  for  up  to  3  months. 
The  order  also  provides  that  the  Director 
of  the  Dairy  Division  may  increase  the 
shipping  standards  by  up  to  5 
percentage  points  or  decrease  the 
shipping  standards  by  up  to  10 
percentage  paints.  The  adjustments  can 
be  made  to  encourage  additional  milk 
shipments  or  to  prevent  uneconomic 
shipments. 

The  revision  was  requested  by  Central 
Milk  Producers  Cooperative  (Chfi’C),  a 
federation  of  cooperative  associations 
that  represent  a  substantial  number  of 
the  pr^ucers  who  supply  tlte  market. 
CMTC  contends  that  a  reduction  of 
shipping  percentages  is  necessary  to 
prevent  uneconomic  shipments  of  milk 
from  distant  supply  plants  solely  for 
pooling  purposes. 


Based  on  supply  and  sales  estimates. 
CMPC  has  requested  that  the  market 
administrator  reduce  the  shipping 
percentages  by  2  percentage  points  for 
the  month  of  August.  A  reduction  of  the 
shipping  percentages  for  August  is  being 
considered  by  the  Market 
Administrator. 

Based  on  the  most  recent  supply  and 
demand  projections,  CMPC  contends  a 
further  r^uction  of  shipping 
percentages,  beyond  the  request  to  the 
Market  Administrator,  will  be 
necessary. 

CMPC  contends  that  in  order  to  make 
the  most  efficimt  use  of  available  milk 
supplies,  as  much  as  possible  of  nearby 
milk  supplies  will  have  to  be  utilized 
with  reliance  on  distant  supplies  only 
on  days  when  nearer  milk  supplies  have 
been  exhausted.  For  the  month  of 
September  1993,  CfrffC  contends  that 
such  efficiencies  can  only  be  realized  if 
the  shipping  standards  for  individual 
plants  and  units  of  supply  plants  are 
reduced  to  2  and  5  percent  of  receipts, 
respectively. 

In  view  of  the  supply/demand 
relationship,  it  may  be  necessary  to 
reduce  the  supply  plant  shipping 
percentages  as  proposed  to  provide  for 
the  efficient  and  economic  marketing  of 
milk  during  the  month  of  September 
1993. 

List  of  Sid>jects  in  7  CFR  Part  1030 

Milk  marketing  orders. 

The  authority  citation  for  7  CFR  part 
1030  continues  to  read  as  follows: 

Authority:  Secs.  1-19, 48  Stat  31. as 
amended;  7  U.S.C.  601-674. 

Dated:  August  3, 1993. 

Richard  M.  McKee. 

Deputy  Director,  Dairy  Division. 

(FR  Doc.  93-18989  Filed  8-«-93;  8:45  am] 
BiUJNO  cooe 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Pari  39 


1^— lOOA,  -200A,  and  -300A  series 
airplanes.  This  proposal  would  require 
replacing  tfan  quick  reiaase  coupli^ 
halves  on  eacdrmid  ofthe  pump  case 
drain-  line  on  the  h3Kkaulic  engine 
diivmi  pump  )  cm,  the  number  2 
and  numb«  3.«igiiies  with  improved 
fire  resistant  coupling  halves.  This 
proposal  is  prompted  by  a  fire  resistance 
test  of  the  hydmiUc  EDP,  associated 
hoses,  and  couplings  installed  on  the 
number  2  and  number  3  engines,  which 
revealed  that  the  pump  case  drain  line 
quick  release  couplings  leaked 
hydraulic  fluid;  Tlie  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  hydraulic  fluid  leaking  from  the 
pump  case  drain  line  quick  release 
coupling,  which  could  fuel  the  flames  in 
the  event  of  an  engine  fire. 

DATES:  Comments  must  be  received  by 
October  4. 1993. 

ADDRESSES:  Submit  conunents  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Ifocket  No.  93-NM- 
101— AD,.  1601  Lind  Avuuie,  SW.. 
Renton,  Washington  98055—4056. 
Comments  may  be  inspected  at  this 
location  between  9a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
British  Aerospace,  PLC,  Librarian  for 
Service  Bulletins.  P.O:  Box  17414, 
Dulles  International  Airport, 
Washington.  DC  20041-9414.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-1 13, 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,.Renton. 
Washington  98055—4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 

Commento  Invited 


[Docket  No.  93^M-101-AOl 

Airworihiness  Dir«Qtiv«s;  British 
Asrospac*  Modst  BAs  14S-100A, 
-200A^  and  -300A  Seriaa  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT.. 

ACnOM:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  British  Aerospace  Model  BAe 


Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
w'ritten  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  beforo  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 
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Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA>public  contact  • 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Conunents  to 
Docket  Number  93-NM-lOl-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-lOl-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  certain  British  Aerospace 
Model  BAe  146-lOOA,  -200A,  and 
-300A  series  airplanes.  The  CAA 
advises  that  a  fire  resistance  test  of  the 
hydraulic  engine  driven  pump  (EDP), 
associated  hoses,  and  couplings 
installed  on  the  number  2  and  number 
3  engines  of  these  airplanes  revealed 
that  the  pump  case  drain  line  quick 
release  couplings  leaked  hydraulic 
fluid.  Two  couplings  on  the  number  2 
and  number  3  engines  are  susceptible  to 
hydraulic  fluid  leakage:  one  at  the  end 
of  the  pump  case  drain  line  which 
connects  to  the  hydraulic  EDP,  and  one 
at  the  end  of  the  pump  case  drain  line 
which  connects  to  the  engine  bay/pylon 
interface.  This  condition,  if  not 
corrected,  could  result  in  hydraulic 
fluid  leaking  from  the  pump  case  drain 
line  quick  release  couplings,  which 
could  fuel  the  flames  in  the  event  of  an 
engine  fire. 

British  Aerospace  has  issued  Service 
Bulletin  SB.29-31-01339A,  dated  May 
24, 1993,  that  describes  procedures  for 
replacing  the  quick  release  coupling 
hdves  on  each  end  of  the  pump  case 
drain  line  on  the  hydraulic  EDP  on  the 
number  2  and  number  3  engines  with 
improved  fire  resistant  coupling  halves. 
The  improved  coupling  halves  are 
comprised  of  an  inner  valve  and  an 
outer  nut  with  firesleeves.  The  CAA 


classified  this  service  bulletin  as 
mandatory. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  and 
the  applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
replacing  the  quick  release  coupling 
halves  on  each  end  of  the  pump  case 
drain  line  on  the  hydraulic  EDP  on  the 
number  2  and  number  3  engines  with 
improved  fire  resistant  coupling  halves. 
The  action  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

The  FAA  estimates  that  46  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  3  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  be  provided  at  no  cost  to 
operators.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be  $7,590, 
or  $165  per  airplane.  This  total  cost 
figure  assumes  that  no  operator  has  yet 
accomplished  the  proposed 
retirements  of  this  AD  action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
prraaration  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation:  (1) 
Is  not  a  "major  rule”  under  Executive 
Order  12291;  (2)  is  not  a  “significant 
rule"  imder  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034,  February 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 


A  copy  of  the  draft  regulatory  evaluation 
prepaid  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provide  under  the 
caption  ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CTR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

British  Aerospace:  Docket  93-NM-lOl-AD. 

Applicability:  Model  BAe  146-lOOA, 

-200A,  and  •300A  series  airplanes;  serial 
numbers  E3001  through  E3207  inclusive, 
E3209  through  E3220  inclusive,  and  E3222; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  hydraulic  fluid  leaking  from  the 
pump  case  drain  line  quick  release 
couplings,  which  could  fuel  the  flames  in  the 
event  of  an  engine  fire,  accomplish  the 
following: 

(a)  Widiin  6  months  after  the  effective  date 
of  this  AD,  replace  the  quick  release  coupling 
halves  on  each  end  of  the  pump  case  drain 
line  on  the  hydraulic  engine  driven  pump 
(EDP)  on  the  number  2  and  number  3  engines 
with  improved  fire  resistant  coupling  halves, 
in  accordance  with  British  Aerospace  Service 
Bulletin  SB.29-31-01339A,  dated  May  24, 
1993. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspe^or,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
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requirements  of  this  AO  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  August 
3, 1993. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc  93-18924  Filed  8-6-93;  8:45  am] 
BOliNQ  CODE  4eie-19-P 


14CFR  Part  39 

(Oocicst  No.  93-NM-66-AD] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-8^70  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  tAO)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  DC- 
8-70  series  airplanes.  This  proposal 
would  require  inspections  to  detect 
cracking  in  the  front  spar  pylon  support 
attach  fittings  on  the  number  2  and 
number  3  engines,  and  repair,  if 
necessary.  This  proposal  is  prompted  by 
reports  of  cracking  in  the  pylon  support 
fittings  of  the  front  spar  on  the  number 
2  and  number  3  engines.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  reduced  structural 
integrity  of  die  pylon-to-wing  main  load 
path. 

OATES:  Comments  must  be  received  by 
October  4, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
66-AD,  1601  Lind  Avenue,  SW., 

Renton,  Washington  98055—4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  frnm 
McDonnell  Douglas  Corporation,  P.O. 
Box  1771,  Long  Eleach,  California 
90846-1771,  Attention:  Business  Unit 
Manager.  Technical  Publications — 
Technical  Administrative  Support.  Cl- 
L5B.  This  information  may  be  examined 
at  the  FAA,  Transport  Airplane 
Direfdorate.  1601  Lind  Avenue,  SW., 
Kenton,  Washington;  or  at  the  FAA, 
Transport  Airplame  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street,  Long  Beach, 
California  90806-2425. 


FOR  FURTHER  ^FORMATION  CONTACT: 

Mike  Lee,  Aerospace  Engineer.  Airframe 
Branch.  ANM-122L.  FAA,  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office.  3229  East 
Spring  Street.  Long  Beach,  California 
90806-2425;  telephone  (310)  988-5325; 
fax  (310)  988-5210. 

SUPPtBUIENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commrmications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environment^,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  93-NM-66-AD.”  The 
postcard  will  be  data  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
93-NM-66-AD,  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055—4056. 

Discussion 

Recently,  three  operators  of 
McDonnell  Douglas  Model  DC-8-70 
series  airplanes  reported  finding  cracks 
in  the  frnnt  spar  pylon  support  fittings 
on  the  number 2  and  numl^r  3  engines. 
Analysis  indicates  that  such  cracking 
may  be  attributed  to  preload  during 
installation  of  these  Stings.  Such 
cracking  in  these  fittings,  if  not  detected 
and  corrected,  could  result  in  structural 
degradation  of  the  pylon-to-wing  main 
load  path. 


The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  DC-8-70  Alert 
Service  Bulletin  A57-99.  dated 
December  10, 1992,  that  describes 
procedures  for  eddy  current  inspections 
of  the  frnnt  spar  pylon  support  fittings 
on  the  numbw  2  aind  number  3  engines. 

Since  an  unsafe  condition  has  bmn 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  repetitive  eddy  current 
inspections  of  the  front  spar  pylon 
support  fittings  on  the  number  2  and 
number  3  engines.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously.  This  action  also 
proposes  that  findings  of  cracks  be 
repaired. 

There  are  approximately  57  Modal 
DC-8-70  series  airplanes  of  the  afiected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  37  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  252  work  hours  per 
airplane  to  accomplish  the  proposed 
actions  (if  the  wing  leading  edge  must 
be  removed  to  perform  the  proposed 
inspections),  and  that  the  average  labor 
rate  is  $55  per  work  hour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $512,820,  or  $13,860  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  proposed  requirements  of  this  AD 
action. 

•  However,  if  lower  access  doors  have 
been  installed  on  the  wing  leading  edge 
of  these  airplanes,  it  would  take 
approximately  6  wodc  hours  per 
airplane  to  accomplish  the  proposed 
actions  at  an  average  labor  rate  of  $55 
per  work  hour.  Bas^  on  these  figures, 
the  total  cost  impact  of  the  proposed  AD 
on  U.S.  operators  of  these  airplanes  is 
estimated  to  be  $12,210,  or  $330  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufilcient 
federalism  implications  to  warrant  the 
pr^aration  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  1 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule”  vmder  Executive 
Order  12291;  (2)  is  not  a  “significant 
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rule”  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provid^  under  the 
caption  "ADDRESSES.” 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  piursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  93-NM-6&-AD.  • 

Applicability:  Model  DC-8-72,  -72F.  -73, 
and  -73F  series  airplanes,  as  listed  in 
McDonnell  Douglas  DC-8-70  Alert  Serv  ice 
Bulletin  A57-99,  dated  December  10, 1992, 
certificated  in  any  category. 

Ck>mpliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prev'ent 
reduced  structural  integrity  of  the  pylon-to¬ 
wing  main  load  path,  accomplish  the 
following: 

(a)  Perform  an  eddy  current  inspection  of 
the  front  spar  pylon  support  fittings  (part 
numbers  5753054-501  and  -502)  on  the 
number  2  and  number  3  engines,  in 
accordance  with  McDonnell  Douglas  DC-8- 
70  Alert  Service  Bulletin  A57-99,  dated 
December  10, 1992,  at  the  time  specified  in 
paragraph  (a)(1)  or  (a)(2)  of  this  AD.  as 
applicable.  Thereafter,  repeat  this  inspection 
at  intervals  not  to  exceed  720  landings. 

(1)  For  the  number  2  engine:  Prior  to  the 
accumulation  of  4,000  landings  since 
installation  of  the  engine,  or  within  6  months 
after  the  efiective  date  of  this  AD,  whichever 
occrirs  later,  unless  accomplished  previously 
within  the  last  720  landings  prior  to  the 
effective  date  of  this  AO. 

(2)  For  the  number  3  engine:  Prior  to  the 
accumulation  of  4,000  landings  since 
installation  of  the  engine,  or  within  6  months 
after  the  effective  date  of  this  AO,  whichever 
occurs  later,  unless  accomplished  previously 


within  the  last  720  landings  prior  to  the 
effective  date  of  this  AD. 

(b)  If  any  crack  is  found,  prior  to  further 
flight,  repair  in  accordance  with  a  method 
approved  by  the  Manager,  Los  Angeles 
Aircraft  Certification  Office  (AGO),  FAA, 
Traiuport  Airplane  Directorate.  Repeat  the 
inspe^ion,  thereafter,  at  intervals  not  to 
exceed  720  landings  in  accordance  with 
McDonnell  Douglas  DC-8-70  Alert  Service 
Bulletin  A57-99,  dated  December  10, 1992. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  AGO,  FAA,  Transport  Airplane 
Directorate.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Los  Angeles  AGO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  August 
3, 1993. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  93-18925  Filed  8-6-93;  8:45  am) 
BILUNQ  CODE  4S10-1S-e 


14  CFR  Part  39 
[Docket  No.  93-NII4-9S-AD] 

Airworthiness  Directives;  Learjet 
Model  55, 55B,  and  55C  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Learjet  Model  55,  55B,  and  55C 
airplanes.  This  proposal  would  require 
modification  of  the  wiring  inside  the 
left-  and  right-hand  generator  interface 
boxes  and  between  these  boxes.  This 
proposal  is  prompted  by  a  report  that  an 
electrical  short  occurred  in  the  generator 
interface  box  wiring  during  flight  on  a 
Learjet  Model  55  airplane  and  resulted 
in  the  failure  of  both  generators.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  ^e  loss  of  both 
generators  during  flight,  which  could 
result  in  the  possible  loss  of  all 
communication  and  navigation 
equipment. 

DATES:  Comments  must  be  received  by 
October  4, 1993. 


ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  93— NM- 
95-AD,  1601  Lind  Avenue,  SW., 

Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Learjet  Corporation,  Customer  Services, 
P.O.  Box  7707,  Wichita.  Kansas  67277- 
7707.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW.,  Renton.  Washington;  or  at 
tlie  FAA,  Small  Airplane  Directorate, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Room  100,  Mid- 
Continent  Airport,  Wichita.  Kansas. 

FOR  FURTHER  INFORMATION  CONTACT:  C. 
Dale  Bleakney,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ACE- 
130W,  FAA,  Small  Airplane  Directorate, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Room  100,  Mid- 
Continent  Airport,  Wichita,  Kansas 
67209;  telephone  (316)  946-^135;  fax 
(316)  946-^407. 

SUPPLEMENTARY  INFORMATION; 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before'taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodcet. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-95-AD.”  The 
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postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

^Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-95-AD,  1601  Lind  Avenue. 

SW.,  Renton.  Washington  98055-4056. 

Discussion 

The  FAA  has  received  a  report  that  an 
electrical  short  occurred  in  the  generator 
interface  box  wiring  during  flight  on  a 
Learjet  Model  55  airplane.  This  single 
fault  resulted  in  the  failure  of  both 
generators.  A  circuit  breaker  was  foimd 
to  be  tripped  and  could  not  be  reset.  The 
airplane  had  sufficient  electrical  power 
firom  the  battery  to  land  safely  at  a 
nearby  landing  site. 

Further  investigation  after  landing 
revealed  that  a  wire  had  shorted  to 
ground.  The  short  was  on  an 
interconnect  wire  between  the  left-  and 
right-hand  generator  interface  boxes. 

The  function  of  the  interconnect  wire  is 
to  carry  a  generator  current  limit  signal 
(■t-28  VDC)  to  a  voltage  regulator  while 
the  airplane  is  on  the  ground  and  only 
one  generator  is  operating.  The  short 
caused  both  generators  to  go  ofi  line  by 
tripping  a  circuit  breaker  (that  resulted 
in  the  loss  of  one  generator)  and 
opening  a  current  limiter  (that  resulted 
in  the  loss  of  the  other  generator). 
Apparently,  the  interconnect  wire  had 
b^n  damaged  during  manufacturing  or 
maintenance  action. 

An  electrical  short  in  the  generator 
interface  box  wiring  could  result  in  the 
loss  of  both  generators  during  flight.  If 
an  in-flight  incident  similar  to  that 
reported  were  to  occur  and  the  battery 
is  unable  to  provide  sufficient  electrical 
power,  or  a  suitable  landing  site  is  not 
within  close  proximity,  the  flight  crew 
could  lose  all  commimication  and 
navigation  equipment. 

The  FAA  has  reviewed  and  approved 
Learjet  Service  Bulletin  SB  55-24-4, 
dated  May  3, 1993,  that  describes 
procedures  for  modification  of  the 
wiring  inside  the  left-  and  right-hand 
generator  interface  boxes  and  between 
&ese  two  boxes.  Accomplishment  of 
this  modification  will  ensure  that  both 
generators  will  not  drop  off  line  in  the 
event  an  electrical  short  circuit  occurs 
in  the  generator  control  system  wiring. 
The  service  bulletin  also  describes 
procedures  to  perform  an  operational 
test  of  the  DC  power  distribution  system 
following  modification  of  the  wiring. 

Since  an  \msafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 


require  modification  of  the  wiring 
inside  the  left-  and  right-hand  generator 
interface  boxes  and  between  these  two 
boxes.  The  actions  would  be  required  to 
be  accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

There  are  approximately  145  Model 
55,  55B.  and  55C  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  102  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  that  it  would  take 
approximately  7  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  cost  approximately  $73  per 
airplane.  Based  on  these  figiures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$46,716,  or  $458  per  airplane.  This  total 
cost  figure  assumes  that  no  operator  has 
yet  accomplished  the  proposed 
requirements  of  this  AD  action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule”  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule”  imder  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  "ADDRESSES.” 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

i  39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Learjet:  Docket  93-NM-95-AD. 

Applicability:  Model  55.  55B,  and  55C 
airplanes;  serial  numbers  55-003  throu^  55- 
147  inclusive;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  loss  of  both  generators 
during  flight,  accomplish  the  following: 

(a)  Within  100  hours  time-in-service  or  90 
days  after  the  efiective  date  of  this  AD, 
whichever  occurs  later,  modify  the  wiring 
inside  the  left-  and  right-hand  generator 
interface  boxes  and  between  these  two  boxes, 
and  perform  an  operational  test  of  the  DC 
power  distribution  system  in  accordance 
with  Learjet  Service  Bulletin  SB  55-24-4, 
dated  May  3, 1993. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Wichita 
Aircraft  Certification  Office  (ACO),  FAA. 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Wichita  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  August 
3, 1993. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 

(FR  Doc.  93-18926  Filed  8-6-93;  8:45  am] 
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action:  Notice  of  proposed  irilemaking. 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to 
accounting  for  costs  incurred  in 
producing  property  and  acquiring 
property  for  resale.  Changes  to  the 
applicable  law  were  made  by  the 
Omnibus  Budget  Reconciliation  Act  of 
1987,  the  Tec^ical  and  Miscellaneous 
Revenue  Act  of  1988,  and  the  Omnibus 
Reconciliation  Act  of  1989.  These 
proposed  regulations  primarily  affect 
taxpayers  subject  to  section  263A  that 
acquire  property  for  resale. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
Octoter  8, 1993. 

ADDRESSES:  Send  comments  and 
requests  for  a  public  hearing  to:  Internal 
Revenue  Service,  P.O.  Box  7604,  Ben 
Franklin  Station,  Attn; 
CCIXDM;CX)RP:T:R  (lA-62-91).  room 
5228.  Washington.  DC  20044. 

FOR  FURTHER  WFORMATION  CONTACT: 
Rosemary  DeLeone  or  Harry-Todd 
Astrov  of  the  Office  of  the  Assistant 
Chief  Counsel,  Income  Tax  and 
Accounting.  (202)  622-4970  (not  a  toll- 
free  numb^). 

SUPPLEMENTARY  MFORMATKMC 
Background 

Section  263A  (the  uniform 
capitalization  rules)  was  enacted  as  part 
of  Tax  Reform  Act  of  1986,  Public  Law 

99- 514, 100  Stat.  2085, 1986-3  C.B. 

(Vol.  1)  (the  1986  Act).  The  statute  was 
amended  as  part  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987,  Public  Law 

100- 203, 101  Stat.  1330, 1987-3  C.B. 
Vol.  1  (the  1967  Act),  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988. 
Public  Uw  100-647, 102  SUt.  3342, 
1988-3  C.B.  (Vol.  1)  (the  1988  Act),  and 
the  Omnibus  Budget  Reconciliation  Act 
of  1989,  Public  Law  101-239, 103  Stat. 
2106  (the  1989  Act). 

Section  263A  generally  requires  the 
capitalization  of  direct  costs  and 
indirect  costs  properly  allocable  to  real 
property  and  tangible  personal  property 
produced  by  a  taxpayer.  Section  263A 
also  generally  requires  the  capitalization 
of  direct  costs  and  indirect  costs 
(including  purchasing,  handling,  and 
storage  costs)  properly  allocable  to  real 
property  and  personal  property  acquired 
by  a  taxpayer  for  resale. 

On  March  30, 1987,  and  August  7, 
1987,  temporary  regulations  imder 
section  263A  were  published  in  the 
Federal  Register.  T.D.  8131, 52  FR 
10052  (1987)  and  TJ).  8148,  52  FR 
29375  (1987).  Final  regulations  under 
section  263A  are  being  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 


The  final  regulations  adopt  most  of 
the  rules  provided  in  the  temporary 
regulations.  See  the  preamble  to  the 
final  regulations  for  an  explanation  of 
the  differences  between  the  temporary 
and  final  regulations.  The  final 
regulations  do  not,  however,  adopt 
certain  exceptions  to  the  requirement 
contained  in  the  temporary  regulations 
that  handUng  costs  generally  be 
capitalized,  in  particular,  the  exceptions 
relating  to  ffistribution  costs,  custom- 
order  delivery  costs,  and  repackaging 
costs.  Rather,  the  final  regulations 
resmve  the  provisions  concerning  these 
three  exceptions.  These  proposed 
regulations  provide  rules  cmiceming 
these  three  exceptions. 

Explanation  of  Provisions 

Handling  Costs 

The  final  regulations  provide  that 
handling  costs  include  costs  attributable 
to  processing,  assembling,  repackaging, 
transporting,  and  other  similar  activities 
with  respect  to  property  acquired  for 
resale,  provided  the  activities  do  not 
come  within  the  meaning  of  the  term 
produce  as  defined  in  $  1.263A— 2(a)(1) 
of  the  final  regulations.  As  an  initial 
matter,  the  final  regulations  provide  a 
bright-line  test  for  determining  handling 
costs  that  are  not  required  to  be 
capitalized  under  section  263A.  Under 
this  tmt,  handling  costs  incurred  at  a 
retail  sales  facility  with  respect  to 
property  sold  from  the  fecility  are  not 
required  to  be  capitalized.  Additionally, 
handling  costs  incurred  at  a  dual- 
function  storage  facility  with  respect  to 
property  sold  from  the  facility  are  not 
required  to  be  capitalized  to  ffie  extent 
that  the  costs  are  incurred  with  respect 
to  property  sold  to  retail  customers  in 
on-site  sales.  Handling  costs  attributable 
to  property  sold  from  a  dual-function 
storage  facility  in  on-site  sales  are 
determined  by  comparing  the  gross  on¬ 
site  sales  of  the  fecility  to  the  total  gross 
sales  of  the  fecility. 

Distribution  Costs 

Under  the  temporary  regulations, 
distribution  costs  are  a  type  of  handling 
costs  that  are  not  require  to  be 
capitalized  (distribution  costs 
exception).  Distribution  costs  are 
defined  in  the  temporary  regulations  as 
the  cost  of  delivering  goods  directly  to 
an  tmrelated  customer.  Commentators 
suggested  that  finr  purposes  the 
distribution  costs  exception,  the  final 
regulations  should  define  distribution 
costs  as  all  costs  that  are  incurred  after 
an  order  for  specific  goods  has  been 
placed.  They  commented,  for  example, 
that  costs  incurred  to  gather  the  go(^s 
to  fill  the  order  should  be  treated  the 


same  as  distrilmtion  costs  that  are  not 
required  to  be  capitalized. 

The  Service  believes  that  this 
suggestion  is  contrary  to  Congressional 
intent  for  two  reasons.  First,  section 
263A  is  designed  to  match  expenses 
against  relat^  income  (the  matching 
principle).  See  S.  Rep.  No.  313,  99th 
Cong.,  2d  Sess.  140  (1986),  1986-3  CB. 
(Vol.  3)  140.  The  Service  believes  that 
expansion  of  the  distribution  costs 
exception  would  be  contrary  to  this 
principle  because  gross  income  is  not 
typically  recognized  from  a  sale  of  an 
item  when  an  order  is  placed,  but  rather 
when  the  item  is  shipp^,  delivered,  or 
accepted,  or  when  title  to  the  item 
passes  to  the  purchaser,  whether  or  not 
billed. 

Second.  Qmgress  specifically 
indicated  that  handling  costs  that  sre 
required  to  be  capitalized  generally 
must  include  all  of  the  costs  incurred 
prior  to  the  loading  of  goods  fcH-  final 
shipment  to  customers.  The  Conference 
Report  to  the  1986  Act  describes  costs 
allocable  to  inventory  under  the 
simplified  resale  method  as  including 
“handling,  processing,  assembly, 
repackaging,  and  similar  costs, 
including  labor  costs  attributable  to 
imloading  goods  (but  not  including 
labor  costs  attributable  to  loading  of 
goods  for  final  shipment  to  customers, 
or  labor  at  a  retail  facility).”  2  H.R.  Conf. 
Rep.  No.  841,  99th  Cong.,  2d  Sess.  II- 
306  (1986),  1986-3  C.B.  (Vol.  4)  306. 

The  Blue  Book  to  the  1986  Act  also 
states  that  deductible  "distribution 
expenses  are  intended  to  include  (mly 
external  distribution  costs,  that  is,  those 
costs  incurred  in  transporting  goods 
from  the  taxpayer’s  warehouse  or  retail 
outlet  to  the  customer,  or  to  the 
customer’s  agent,  a  common  carrier,  or 
some  other  intermediary.  Distribution 
expenses  do  not  include  costs  of  moving 
inventory  from  a  taxpayer’s  warehouse 
to  its  retail  store  or  o^er  internal 
transportation  costs.”  joint  Committee 
on  Taxation  Staff,  General  Explanation 
of  the  Tax  Reform  Act  of  1986, 99th 
Cong.,  JCS-10-87,  510  n.61. 
Accordingly,  these  proposed  regulations 
do  not  expand  the  distribution  costs 
exception. 

In  addition,  some  commentatom 
suggested  that  the  costs  of  delivering 
goods  to  a  rested  customer  be 
deductible  just  as  the  costs  of  delivering 
goods  to  an  unrelated  customer  are 
deductible.  Another  commentator 
suggested  that  the  cost  of  delivering 
goods  to  a  related  customw  be 
deductible  tmless  the  related  ptfties  are 
members  of  a  consolidated  group.  Ihe 
Service  believes  that  transportation 
costs  between  related  parties  are 
substantially  equivalent  to  internal 
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transportation  costs  for  purposes  of 
section  263A.  Therefore,  these 
suggestions  are  contrary  to  the 
Congressional  intent  that  the  costs  of 
moving  inventory  horn  a  taxpayer’s 
warehouse  to  its  retail  store  or  other 
internal  transportation  costs  must  be 
capitalized. 

Cost  of  Delivering  Custom-Ordered 
Items  and  Repa^aging  Costs 

The  temporary  regulations  also 
exclude  from  capitalization  under 
section  26 3 A  the  costs  of  delivering 
certain  items  from  a  storage  facility  to  a 
location  where  the  sale  takes  place, 
provided  the  items  are  specifically 
ordered  by  customers  (custom-order 
exception),  end  the  costs  of  repackaging 
goods  in  preparation  for  imm^iate 
delivery  to  particular  customers  if  the 
repackaging  occurs  after  the  customer 
has  ordered  the  goods  (the  repackaging 
costs  exception). 

Commentators  suggested  that  the 
custom-order  exception  be  expanded  to 
include  all  costs  necessary  to  gather  and 
deliver  custom-ordered  items. 
Commentators  also  suggested  that  the 
repackaging  costs  exception  be 
expanded  to  include  all  handling  costs 
inciirred  after  the  customer  orders  the 
goods.  The  Service  believes  that  these 
suggestions  are  contrary  to 
Congressional  intent  as  well.  These 
suggestions  are  inconsistent  with  the 
matching  principle  that  section  263A 
was  designed  to  advance.  In  addition, 
these  suggestions  are  contrary  to 
Congressional  intent  that  handling  costs 
required  to  be  capitalized  generally 
must  include  all  of  the  costs  incurred 
prior  to  the  loading  of  goods  for  final 
shipment  to  customers.  Accordingly,  the 
Service  has  elected  not  to  expand  the 
custom-order  exception  in  these 
proposed  regiilations  and  is  considering 
eliminating  the  exception  altogether 
when  these  proposed  regulations  are 
finalized.  Further,  these  proposed 
regulations  eliminate  the  repackaging 
costs  exception  altogether. 

Application  of  the  Distribution  Costs 
and  Custom-Order  Exceptions 

These  proposed  regulations  clarify  the 
application  of  the  distribution  costs  and 
custom-order  exceptions.  In  the  case  of 
the  distribution  costs  exception,  the 
only  costs  not  reqviired  to  be  capitalized 
as  distribution  costs  are  transportation 
costs  inoirred  outside  of  a  storage 
facility  in  delivering  goods  to  an 
uiuelated  customer.  In  the  case  of  the 
custom-order  exception,  the  only  costs 
not  required  to  be  capitalized  are 
transportation  costs  incurred  outside  of 
a  storage  facility  in  delivering  goods  to 
a  retail  sales  facility.  For  these  purposes. 


these  proposed  regulations  treat  any 
costs  inclined  on  a  loading  dock  as 
incurred  outside  a  storage  facility. 
However,  until  these  proposed 
regulations  are  finalized,  the  paragraphs  ' 
in  the  temporary  regulations  providing 
the  distribution  costs  exception  and  the 
custom-order  exception  continue  to 
apply. 

Transfers  for  Tax  Avoidance  Purposes 

Section  263A(i)  grants  the  Secretary 
the  authority  to  prescribe  regulations  as 
may  be  necessary  or  appropriate  to  carry 
out  the  purposes  of  section  263A, 
including  regulations  to  prevent  the  use 
of  related  parties,  pass-thru  entities,  or 
intermediaries  to  avoid  the  application 
of  the  section.  Under  this  grant  of 
authority,  the  proposed  regulations  also 
would  amend  the  final  regulations  to 
provide  that  the  District  Director  may 
require  appropriate  adjustments  to 
valuations  of  inventory  and  other 
property  subject  to  section  263A  if  a 
transfer  of  property  is  made  to  another 
person  for  a  principal  purpose  of  tax 
avoidance.  Thus,  for  example,  the 
District  Director  may  require  a  taxpayer 
using  the  simplified  production  method 
of  §  1.263A-  2(b)  to  apply  that  method 
to  transferred  inventories  immediately 
prior  to  a  transfer  under  section  351  if 
a  principal  purpose  of  the  transfer  is  tax 
avoidance. 

Proposed  Effective  Date 

These  regulations  are  proposed  to  be 
effective  for  taxable  years  beginning 
after  December  31, 1993. 

Special  Analysis 

It  has  been  determined  that  these 
regulations  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  has  also  been 
determined  that  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply  to 
these  proposed  regulations.  Therefore, 
an  initial  Regulatory  Impact  Analysis  is 
not  required.  Pursuant  to  section  7805(f) 
of  the  Internal  Revenue  Code,  a  copy  of 
these  proposed  regulations  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  businesses. 

Written  Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  that  are  submitted 
timely  (preferably  a  signed  original  and 
eight  copies)  to  the  Internal  Revenue 
Service.  All  comments  will  he  available 


for  public  inspection  and  copying  in 
their  entirety.  A  public  hearing  will  be 
scheduled  and  held  upon  written 
request  by  any  person  who  timely 
submits  written  comments  on  the 
proposed  rules.  Notice  of  the  date,  time, 
and  place  for  the  hearing  will  be 
published  in  the  Federal  Register. 

Drafting  Information 

The  principal  authors  of  these 
proposed  regulations  are  Rosemary 
Del^one  and  Harry-Todd  Astrov  of  the 
Office  of  Assistant  Chief  Counsel. 

Income  Tax  and  Accovmting,  Internal 
Revenue  Service.  Other  personnel  from 
the  Internal  Revenue  Service  and  the 
Treasury,  however,  assisted  in 
developing  these  proposed  regulations 
on  matters  of  both  substance  and  style. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— [AMENDED] 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Par.  2.  Section  1.263A-1  is  amended 
by  adding  the  text  of  paragraph  (j)(4)  to 
read  as  follows: 

§  1 .263 A-1  Uniform  capitalization  of  costs. 
***** 

(j)  *  *  * 

(4)  *  *  *  The  District  Director  may 
require  appropriate  adjustments  to 
valuations  of  inventory  and  other 
property  subject  to  section  263A  if  a 
transfer  of  property  is  made  to  another 
person  for  a  principal  purpose  of  tax 
avoidance.  Thus,  for  example,  the 
District  Director  may  require  a  taxpayer 
using  the  simplified  production  method 
of  §  1.263A-2(b)  to  apply  that  method  to 
transferred  inventories  immediately 
prior  to  a  transfer  under  section  351  if 
a  principal  purpose  of  the  transfer  is  tax 
avoidance. 

Par.  3.  Section  1.263A-lT(a)(4)  is 
amended  by  revising  the  fourth  sentence 
of  paragraph  (a)(4)  to  read  as  follows: 

f  1 .263A-1 T  Capitalization  and  inclusion 
of  Inventory  costs  of  certain  expenses 
(temporary). 

(a)  *  *  * 

(4)  *  *  Paragraphs  (a),  (b),  and  (d) 
are  not  efiective  for  costs  inciured  after 
December  31, 1993,  in  taxable  years 
beginning  after  that  date.  *  *  • 

***** 
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Par.  4.  Section  1.263A-3(cK4)(vi)  is 
amended  by: 

1.  Adding  paragraphs  (A)(])  and  (2) 
and  the  text  of  paragraph  (B)  to  read  as 
set  forth  below. 

2.  Removing  paragraph  (C). 

1 1.263A-3  Ruies  reiattng  to  proparty 
acquired  for  resale. 

***** 

(c)*  *  * 

(4)*  *  * 

(vi)  *  *  *  (A)  *  •  *  (1)  In  general. 
Distribution  costs  are  any  transportation 
costs  incurred  outside  a  storage  facility 
in  delivering  goods  to  an  unrelated 
customer.  For  this  purpose,  any  costs 
incurred  on  a  loading  dodc  are  treated 
as  inciured  outside  a  storage  facility. 

(2)  Costs  incurred  transporting  goods 
to  a  related  person.  Distribution  costs  do 
not  include  the  costs  of  delivering  goods 
by  a  taxpayer  to  a  related  person,  llius, 
for  ex6unple.  when  the  taxpayer  sells 
goods  to  a  related  person,  the  costs  of 
transporting  such  goods  are  included  in 
determining  the  basis  of  the  goods  that 
are  sold,  and  hence  in  determining  the 
resulting  gain  or  loss  from  such  sale,  for 
all  purposes  of  the  Internal  Revenue 
Code  and  the  regulations  thereunder. 
See,  e.g.,  sections  267,  707,  and  1502. 

For  purposes  of  this  provision,  persons 
are  related  if  they  are  described  in 
section  267(b)  or  section  707(b). 

(B)  *  *  *  Generally,  costs  incurred  in 
transporting  goods  from  the  taxpayer's 
storage  facility  to  its  retail  sales  facility 
are  transportation  costs  that  must  be 
capitalized.  However,  the  costs  inoured 
outside  a  storage  facility  in  delivering 
custom-ordered  items  to  a  retail  sales 
facility  are  not  required  to  be 
capitalized.  For  this  purpose,  any  costs 
incurred  on  a  loading  d(^  are  treated 
as  incurred  outside  a  stcvage  facility. 
Delivery  of  custom-ordered  items  occurs 
when  t^  taxpayer  can  demonstrate  that 
a  delivery  to  the  taxpayer's  retail  sales 
facility  is  made  to  fill  an  identifiable 
order  of  a  particular  customer  (placed 
by  the  customer  before  the  delivery  of 
the  goods  occurs)  for  the  particular 
goods  in  question.  Factors  that  may 
demonstrate  the  existence  of  a  specific, 
identifiable  delivery  include  the 
following — 

(1)  The  customer  has  paid  for  the  item 
in  advance  of  the  delivery: 

(2)  The  customer  has  sulnnitted  a 
wTitten  order  for  the  item; 

(3)  The  item  is  not  normally  available 
at  the  retail  sales  facility  for  on-site 
customer  purchases;  and 

(4)  The  item  will  be  returned  to  the 
storage  facility  (and  not  held  for  sale  at 


the  retail  sales  facility)  if  the  customer 
cancels  an  order. 

•  •  •  •  • 

Shirley  D.  Peteieoa, 

Conunitsioner  of  Internal  Revenue. 

(FR  Doc.  93-18131  Filed  8-6-93;  8:45  am) 
BIUJNa  CODE  4aM-01-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  88 
[AM&-FRL-4690-2] 

Clean  Fuel  Fleet  Emission  Standards, 
Conversions,  and  General  Provisions 
and  the  California  Pilot  Test  Program 
and  Clean-Fuel  Vehicle  Standards  for 
Light-Duty  Vehicles  and  Light-Duty 
Trucks 

AGENCY:  Envircmmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rules;  extension  of  the 
comment  period. 

SUMMARY:  This  action  extends  the  close 
of  comment  period  to  September  15, 

1993  f(K  portions  of  the  Clean  Fuel  Fleet 
NPRM  (58  FR  32474,  June  10. 1993)  and 
for  the  entire  California  Pilot  Program 
NPRM  (58  FR  34727,  June  29, 1993). 

This  action  is  in  response  to  a  request 
from  manufacturers  to  extend  the 
written  comment  periods  on  these  two 
proposed  rules  until  September  15. 

1993.  The  comment  period  extension 
does  not  apply  to  the  Definitions  and 
General  Provisions  portion  of  the  Clean 
Fuel  Fleets  NPRM.  The  comment  period 
will  still  close  on  August  16, 1993  for 
that  portion  of  the  Clean  Fuel  Fleets 
NPRM. 

DATES:  Written  comments  on  the 
definitions  and  general  provisions 
sections  of  the  Clean  Fuel  Fleet  NPRM 
must  be  submitted  on  or  before  August 
16, 1993.  Written  comments  on  the 
other  sections  of  the  Clean  Fuel  Fleet 
NPRM  and  the  entire  California  Pilot 
Program  NPRM  must  be  submitted  on  at 
befme  September  15, 1993. 

ADDRESSES:  As  indicated  in  the  original 
notices,  interested  parties  may  submit 
written  comments  (in  duplicate  if 
possible)  to  Public  Dock^  No.  A-92-30 
for  the  Clean  Fuel  Fleet  NPRM  and  to 
Public  Docket  No.  A-92-69  for  the 
California  Pilot  Program  NPRM  at  the 
following  address:  U.S.  Environmental 
Protection  Agency.  401  M  Street,  SW., 
Washington,  DC  20460.  The  docket  is 
available  for  public  inspection  from  8:30 
a.m.  vmtil  12  noon  and  from  1:30  p.m. 
until  3:30  p.m.  Monday  through  Friday. 
A  reasonable  fee  may  ^  charged  for 
copying  docket  materials. 


FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Bryan  Manning,  U.S.  EPA  (SRPB-12), 
Regulation  Development  and  Support 
Division,  2565  Plymouth  Rd.  Ann 
Arbor.  MI  48105,  Telephcme:  (313)  741- 
7832. 

SUPPLEMENTARY  INFORMATION:  EPA  has 
received  a  request  from  manufacturers 
to  extend  the  written  comment  periods 
on  these  two  proposed  rules  until 
September  15, 1993.  The  schedule  for 
completing  these  rules  is  now  the 
subject  of  a  draft  consent  decree.  The 
negotiated  due  date  for  the  final  rule  on 
the  Definitions  and  General  Provisions 
portion  of  the  Clean  Fuel  Fleet  NPRM  is 
December  1, 1993.  The  negotiated  due 
dates  for  the  final  rules  on  the 
remaining  portions  of  the  Clean  Fuel 
Fleet  Program  NPRM  and  the  entire 
California  Pilot  Program  NPRM  are 
April  15. 1994  and  April  30. 1994, 
respectively.  EPA  does  not  believe  the 
flexibility  exists  to  extend  the  comment 
period  for  the  definitions  portion  of  the 
Clean  Fuel  Fleet  NPRM  and  to  meet  the 
final  rule  deadline.  However,  to  provide 
more  opportunity  for  comment  while 
recognizing  there  are  fixed  deadlines  for 
these  rulemakings,  we  are  extending  the 
comment  period  deadline  for  the 
remaining  portions  of  the  Clean  Fuel 
Fleet  NPRM  and  for  the  entire  California 
Pilot  Program  NPRM  for  30  days,  until 
September  15, 1993. 

Robert  D.  Brenner, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

(FR  Doc.  93-18972  Filed  8-6-93;  8:45  am] 
BiLUNQ  CODE  SSM-SO-P 


40  CFR  Parts  122, 123, 131,  and  132 
[FRL-4689-7] 

RIN  204D-AC08 

Proposed  Water  Quality  Guidance  for 
the  Great  Lakes  System 

AGENCY:  U.S.  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule;  availability  of 
documents;  correction. 

SUMMARY:  The  purpose  of  this  docummit 
is  to  announce  the  availability  of  two 
reports  that  EPA  is  considering  as  it 
develops  the  final  Water  Quality 
Guidance  for  the  Great  Lakes  System;  to 
request  public  comment  on  the  possible 
application  of  the  options  set  forth  in 
these  reports  in  the  final  Gviidance;  and 
to  make  corrections  to  the  preamble  and 
proposed  rule  text  for  the  proposed 
Water  Quality  Guidance  for  the  Great 
Lakes  System,  including  missing  text 
and  changes  that  were  inadvertently 
omitted  during  the  editing  of  the 
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proposed  rule.  The  proposed  rule  was 
published  in  the  April  16, 1QQ3,  Federal 
Register  (58  FR  20802),  with  corrections 
published  at  58  FR  21046. 

The  two  reports  being  made  available* 
for  public  comment  are;  “Revision  of 
Me^odology  for  Deriving  National 
Ambient  Water  Quality  (^teria  for  the 
Protection  of  Human  Health:  Report  of 
Workshop  and  EPA’s  Preliminary 
Recommendations  for  Revision** 
(“Preliminary  Recommendations*’),  and 
“Interim  Report  on  Data  and  Methods 
foj  Assessment  of  2,3,7,8- 
Tetrachlorodibenzo-p*dioxin  Risks  to 
Aquatic  Life  and  Associated  Wildlife** 
(“teterim  Dioxin  Report’’).  EPA  wants  to 
ensure  that  the  public  has  an 
opportimity  to  comment  on  whether  any 
of  the  options  in  the  Preliminary 
Recommendations  should  be  adopted  in 
the  final  Great  Lakes  Water  Quality 
Guidance  methodologies  for 
development  of  human  health  criteria 
and  values,  and  for  development  of 
bioaccumulation  factors.  ^A  also 
invites  the  public  to  comment  on 
whether  any  of  the  data  and  methods  in 
the  Interim  Dioxin  Report  should  be 
adopted  in  the  final  Great  Lakes 
Guidance. 

OATES:  Written  comments  should  be 
submitted  on  or  before  September  13. 
1993.  Comments  postmarked  after  this 
date  may  not  be  considered. 

ADDRESSES:  Send  written  comments  to 
Wendy  Schumacher,  Water  Quality 
Branch  (WQS-16J).  U.S.  EPA.  Region  V. 
77  West  Jackson  Blvd.,  Chicago,  Illinois, 
60604  (telephone:  312-886-0142). 
Commenters  are  requested  to  submit 
one  original  and  4  copies  of  their 
written  comments.  In  addition,  EPA 
encourages  commenters  to  provide  one 
copy  of  their  comments  in  electronic 
format,  preferably  5.25“  or  3.5“  diskettes 
compatible  with  WordPerfect  for  EXDS. 

A  copy  of  the  reports  identified  in  this 
document  are  available  for  inspection 
and  copying  at  the  U.S.  EPA  Rt^ion  V 
Records  Center,  77  W.  Jackson  Blvd., 
Chicago.  Illinois,  by  appointment  only. 
Appointments  may  be  made  by  calling 
Wendy  Schumacher  (telephone:  312- 
886-0142).  A  reasonable  fee  will  be 
charged  for  photocopies.  The  two 
reports  are  also  available  by  mail  upon 
request  for  a  fee  (see  section  I.C  of 
Supplementary  Information  for  more 
information). 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  A.  Fenner,  Water  Quality 
Branch  Chief.  (WQS-16J),  U.S.  EPA 
Region  V,  77  W.  Jacksmi  Blvd.,  Chicago, 
Illinois,  60604  (telephone:  312-353- 
2079). 


SUPPLEMENTARY  INFORMATION: 

I.  Availability  of  Documents  and 
Request  for  Comments 

Section  304(a)(1)  of  the  Clean  Water 
Act  (33  U.S.C  1314(a)(1))  requires  EPA 
to  publish  and  periodically  update 
amoient  water  quality  criteria.  These 
criteria  are  to  reflect  the  latest  scientific 
knowledge  on  the  identifiable  effects  of 
pollutants  on  public  health  and  welfare, 
aquatic  life  and  recreation.  Section 
118(c)(2)  of  the  Clean  Water  Act 
requires  EPA  to  publish  water  quality 
guidance  for  the  Great  Lakes  System 
which  includes  guidance  on  numerical 
limits  on  pollutants  in  ambient  Great 
Lakes  waters  to  protect  human  health, 
acmatic  life  and  wildlife. 

The  proposed  Water  Quality 
Guidance  for  the  Great  Lakes  System 
was  published  on  April  16, 1993,  in  the 
Federal  Register  (58  FR  20802). 
Corrections  to  the  proposed  preamble 
and  proposed  rule  text  were  published 
in  the  Federal  Register  on  the  same  date 
(58  FR  21046).  This  Guidance,  once 
finalized,  will  establish  minimum  water 
quality  standards,  antidegradation 
policies,  and  implementation 
procedures  for  waters  within  the  Great 
Lakes  System  in  the  States  of  New  York, 
Pennsylvania,  Ohio,  Indiana.  Illinois, 
Minnesota,  Wisconsin,  and  Michigan, 
including  waters  within  the  jurisdiction 
of  Indian  Tribes. 

A.  Great  Lakes  Guidance  Human  Health 
Methodology 

In  1980,  EPA  published  National 
guidelines  for  the  development  of 
protective  criteria  for  contaminants  that 
may  adversely  affect  human  health  in 
ambient  water.  These  guidelines  can  be 
found  at  45  FR  79347,  dated  November 
28, 1980.  Using  the  1980  National 
Guidelines,  criteria  may  be  developed 
based  on  toxicological  endpoints 
(cancer  and  non-cancer  adverse  health 
effects),  and  organoleptic  effects.  The 
guidelines  for  derivation  of  criteria 
consider  potential  human  exposure  via 
consumption  of  water  and  ingestion  of 
contaminated  fish  and  shellfish. 

The  proposed  Great  Lakes  Water  . 
Quality  Guidance  includes  proposed 
numeric  criteria  to  protect  human 
health  for  20  pollutants  and 
methodologies  to  derive  cancer  and 
non-cancer  human  health  criteria  and 
values  for  additional  pollutants.  It  also 
includes  a  methodology  for 
development  of  bioaccumulation  factors 
to  be  used  in  developing  human  health 
and  wildlife  criteria.  Although  the 
objectives  of  the  proposed  Great  Lakes 
Human  Health  Guidance  are  similar  to 
those  of  the  1980  National  Guidelines, 
the  proposed  Great  Lakes  Human  Health 


Methodology  difiers  from  current 
National  Guidance  in  several  respects. 

For  example,  the  Great  Lakes  Guidance 
uses  bioaccumulation  factors  which 
account  for  uptake  of  pollutants  directly 
from  the  waters  of  the  Great  Lakes 
System  plus  uptake  of  pollutants  from 
the  food  chain  rather  than 
bioconcentration  factors  (which  only 
account  for  uptake  of  pollutants  directly 
from  the  water).  Additionally,  a  fish 
consumption  rate  that  is  based  on  data 
from  the  Great  Lakes  area  is  used  in  the 
proposed  Guidance.  For  additional 
details  on  the  proposed  methodology, 
including  similarities  and  differences 
with  the  1980  National  Guidelines, 
readers  are  referred  to  the  preamble 
discussion  contained  in  the  April  16, 
1993,  notice  (58  FR  20863-20877). 

The  April  16. 1993,  proposed 
Guidance  indicated  that  ^A  is 
currently  in  the  process  of  reviewing 
and  revising  its  1980  National 
Guidelines.  EPA  believes  that  the 
National  Guidelines  should  be 
evaluated  from  time  to  time  to 
determine  whether  significant  advances 
have  occurred  in  the  science  which 
should  be  reflected  in  the  National 
methodology  guidelines.  As  a  first  step 
in  the  revision  effort,  EPA  prepared  an 
issues  paper  and  held  a  workshop  on 
September  13-16, 1992,  in  Bethe^a, 
Maryland  to  discuss  the  issues  with  a 
group  of  experts  from  EPA,  other  federal 
agencies,  states,  academia,  industry, 
conservation  groups  and  other 
interested  parties.  The  workshop 
participants  were  divided  into  six 
working  groups  which  discussed  the 
following  technical  subjects:  (1)  cancer 
risk,  (2)  non-cancer  risk,  (3)  exposure, 

(4)  microbiology,  (5)  minimum  data  and 
(6)  bioaccumulation.  Each  group 
provided  a  written  summary  of  the 
information  discussed  by  the  group.  The 
reports  from  the  workshop  and  EPA’s 
preliminary  recommendations  for 
revisions  to  the  human  health 
methodology  were  integrated  into  a 
report  entitled,  “Revision  of 
Methodology  for  Deriving  National 
Ambient  Water  Quality  Criteria  for  the 
Protection  of  Human  Health:  Report  of 
Workshop  and  EPA’s  Preliminary 
Recommendations  for  Revision*’ 
(“Preliminary  Recommendations”), 
prepared  by  the  Human  Risk 
Assessment  Branch,  U.S.  EPA  Office  of 
Water,  January  8, 1993. 

The  Preliminary  Recommendations 
report  was  submitted  to  EPA’s  Science 
Advisory  Board  (SAB)  for  review  and 
comment  during  the  SAB’s  February  9- 
10, 1993,  meeting.  The  SAB  meetings 
are  open  to  the  public  and  the  public 
may  submit  comments  on  the  issues 
discussed  at  these  meetings  directly  to 
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the  SAB.  EPA  anticipates  that  the  SAB 
will  provide  formal  written  comments 
on  the  Preliminary  Recommendations  in 
an  SAB  report  expected  this  year.  EPA 
will  make  the  SAB  report  available  to 
the  public  at  that  time.  EPA  will 
consider  all  public  comments  submitted 
to  the  SAB  in  response  to  the  February 
9-10, 1993,  SAB  review  meeting  and 
any  public  comments  on  the  final  SAB 
report,  when  it  becomes  available,  in  the 
preparation  of  the  final  Great  Lakes 
Guidance.  EPA  encourages  the  public  to 
also  send  one  original  and  4  copies  of 
their  written  comments  to  the  SAB 
directly  to  Ms.  Wendy  Schumacher  at 
the  address  specified  at  the  beginning  of 
today’s  notice. 

EPA  is  providing  this  notice  of 
availability,  and  placing  the  Preliminary 
Recommendations  in  the  administrative 
record  for  the  proposed  Great  Lakes 
Water  Quality  Guidance,  because  EPA 
intends  to  consider  all  the 
recommendations  concerning  issues 
associated  with  the  National  guidelines 
revision,  and  discussed  in  the  subject 
report,  in  the  development  of  final 
Water  Quality  Guidance  for  human 
health  protection  in  the  Great  Lakes 
System.  EPA  will  also  consider  the  SAB 
comments  on  the  Prelimihary 
Recommendations  in  finalizing  the 
Great  Lakes  Guidance,  and  intends  to 
issue  a  subsequent  notice  of  availability 
when  the  SAB  report  is  issued.  The 
following  are  some  examples  of 
alternatives  discussed  in  the  January  8, 
1993,  Preliminary  Recommendations  to 
the  SAB  but  not  included  in  the  April 
16, 1993,  proposal. 

1.  Minimum  Data 

The  proposed  Great  Lakes  Guidance 
would  include  two  tiers  of  criteria/ 
values  for  the  protection  of  human 
health  which  difier  in  minimum  data 
requirements.  For  example,  to  develop  a 
noncancer  Tier  I  criterion,  the  minimum 
•  requirement  is  a  no-observed-adverse* 
efiect-level  (NOAEL)  from  a  well 
conducted  subchronic  mammalian 
study.  The  duration  of  the  study  must 
be  at  least  90  days  in  rodents,  or  10 
percent  of  the  lifespan  of  other 
appropriate  species.  For  a  noncancer 
Tier  II  value,  the  minimum  acceptable 
database  is  a  NOAEL  ficm  a  well 
conducted  repeated  dose  mammalian 
study  of  at  least  28  days.  For  both  Tier 
I  criteria  and  Tier  n  vdues  all  relevant 
data  must  be  considered.  The  terms 
“criteria”  and  “values”  are  used  to 
differentiate  between  protective  ambient 
concentrations  derived  with  optimum, 
as  opposed  to  acceptable,  data 
requirements.  Both  Tier  I  criteria  and 
Tier  II  values  will  have  regulatory  efiect 


'  imder  the  proposed  Great  Lakes 
Guidance.  [Seie  58  FR  20871-74.] 

One  option  discussed  in  the  January 
8, 1993,  Preliminary  Recommendations 
involves  a  five-tier  approach  based  on 
the  quality  and  type  of  toxicological 
information.  These  tiers  range  ^m  high 
confidence  data  (Tier  I)  to  no  available 
data  (Tier  V).  Date  requirements  for  Tier 
I  chemicals  include  mechanistic, 
pharmacokinetic,  and  target  organ 
toxicity  data.  Tier  n  includes  those 
chemicals  with  enough  data  to  establish 
a  reference  dose  (RfD)  for  noncancer 
endpoints  or  a  cancer  potency  factor. 
Readers  are  referred  to  the  April  16, 

1993  notice  (58  FR  20872-73)  for 
information  on  the  minimum  acceptable 
data  base  for  an  RfD  or  a  cancer  potency 
factor.  Tier  IH  includes:  (1)  Chemicals 
for  which  available  data  are  not 
sufficient  to  meet  the  requirements  for 
RfD  development  but  consist  of  at  least 
a  well  conducted  28-day  repeated  oral 
dose  rodent  bioassay  resulting  in  a 
NOAEL,  (2)  chemicals  which  are  Group 
C  chemicals  (see  U.S.  EPA’s  Guidelines 
for  Carcinogenic  Risk  Assessment,  . 
published  on  September  24, 1986  at  51 
FR  33992)  and  for  which  insufficient 
data  to  calculate  a  cancer  potency  slope 
exists,  and  (3)  chemicals  which  are 
Group  C  chemicals  of  low  concern  (e.g., 
chemicals  of  low  potency  or  in  which 
the  mechanism  of  carcinogenicity  does 
not  appear  directly  related  to  humans 
due  to  species  difierences  in 
toxicokinetics).  Tier  IV  chemicals 
include  those  not  meeting  the  28-day 
minimum  data  requirement  for  Tier  IB, 
but  available  noncancer  and  cancer  data 
(such  as  acute  toxicity  data,  genetic 
toxicology,  structure  activity 
relationship  data)  indicates  a  potential 
health  hazard.  Tier  IV  data  are 
insufficient  to  develop  a  numeric 
criterion  but  may  be  used  in  interpreting 
narrative  criteria.  Tier  V  indicates  no 
data  availability.  Under  this  alternative 
five-tier  approach.  Tiers  I  and  II  are 
equivalent  to  Tier  I  criteria  in  the 
proposed  Great  Lakes  Guidance  while 
Tier  IB  is  equivalent  to  Tier  B  values  in 
the  Guidance.  This  alternative  scheme  is 
a  refinement  of  the  proposed  Great 
Lakes  Guidance  2-tier  approach.  The 
extra  tiers  are  added  to  better  describe 
and  categorize  the  quality  of  the  data. 
EPA  requests  comment  on  the  use  of 
this  alternative  classification  scheme  of 
five  tiers  for  the  Great  Lakes  Guidance 
and,  specifically,  on  how  these  difierent 
tiers  could  be  used  in  regulatory 
decision-making  (e.g.,  in  setting  permit 
limits).  For  example,  in  those  instances 
where  insufficient  data  exist  to  develop 
numeric  criteria  or  values,  available 


information  could  nevertheless  be  used 
to  interpret  State  narrative  criteria. 

2.  Relative  Source  Contribution 
.Under  the  proposed  Great  Lakes 

Guidance,  EPA  assumes  an  80  percent 
relative  source  contribution  (RSC)  from 
stirface  water  pathways  (water  and  fish) 
for  bioaccumulative  contaminants  of 
concern  (BCCs),  and  100  percent  RSC 
for  non-BCCs,  in  deriving  noncancer 
criteria/values.  A 100  percent  RSC  is 
assumed  for  aU  chemicals  in  deriving 
cancer  criteria/values.  (See  58  FR 
20870.) 

Several  alternative  options  are 
described  in  the  Preliminary 
Recommendations.  One  option  is  to  use 
a  subtraction  approach  to  account  for 
other  sources  of  exposure  (e.g.,  air,  food) 
when  there  are  sufficient  data  to 
quantitatively  apportion  them  rather 
man  using  a^itrary  default  values.  (In 
the  case  of  no  available  data,  a  default 
assumption  will  still  have  to  be  made.) 
The  contribution  fi’om  these  other 
sources  could  be  subtracted  firom  the 
Reference  Dose  (RfD)  in  deriving  the 
criteria.  One  of  ffie  options  includes  the 
use  of  a  20  percent  floor  and  an  80 
percent  ceiling  for  the  RSC  when 
adequate  exposure  data  are  available, 
and  a  20  percent  default  value  when 
adequate  exposure  data  are  lacking. 
’There  is  no  differentiation  for 
bioaccumulative  and  non- 
bioaccumulative  chemicals  under  any  of 
the  options  in  the  report.  EPA  requests 
specific  comments  on  the  possibility  of 
incorporating  one  of  the  RSC  options 
described  in  the  January  8, 1993, 
Preliminary  Recommendations  in  the 
final  Great  Lakes  Guidance. 

3.  Development  of  Short-Term  Advisory 
Levels 

Under  the  Great  Lakes  Guidance,  all 
criteria  and  values  are  developed  based 
on  an  assumption  of  long-term 
exposures  to  humans.  A  70-year 
exposure  is  assumed,  and  fish  and  water 
consumption  rates  reflect  long-term 
exposures.  An  alternative  is  discussed 
in  the  report  to  the  SAB.  ’The  workshop 
report  and  EPA’s  preliminary 
recommendations  include  the  concept 
of  developing  one-day  Health  Advisory 
Doses  (HADs)  which  could  be  used  to 
develop  criteria  to  protect  the  public 
(including  sensitive  subpopulations 
such  as  pregnant  women)  from  large 
short-term  doses  of  contaminants  from 
consumption  of  fish  containing 
pollutant  residues.  This  concept  was 
developed  with  the  belief  that  people 
may  consume  large  amoimts  of  fish 
during  a  given  meal  and  that 
reproduction/developmental  effects  (or 
other  short-term  acute  effects)  may  not 
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adequately  be  accoimted  for  with  a 
lifetime  criterion  using  a  long-term 
exposure  assumptions.  Criteria  based  on 
short-term  exposures  would  supplement 
criteria  based  on  long-tmm  exposures. 
EPA  requests  specific  comment  on  this 
issue  with  regard  to  the  need  for 
development  of  human  health  criteria 
based  on  short-term  exposures. 

B.  Interim  Dioxin  Report 

EPA  released  a  peer-reviewed  interim 
report  on  dioxin  ecological  effects  on 
April  23, 1993.  This  report  is  entitled, 
“teterim  Report  on  Data  and  Methods 
for  the  Assessment  of  2,3,7 ,8- 
Tetrachlorodibenzo-p-dioxin  Risks  to 
Aquatic  Organisms  and  Associated 
Wildlife”,  prepared  by  the  Office  of 
Research  and  Development,  U.S.  EPA. 
March  1993  (EPA  Report  Niunber:  EPA/ 
600/R-93/055).  The  report  compiles  and 
evaluates  toxicity,  exposure  and 
bioaccumulation  data  from  the  current 
scientific  literatvure  for  aquatic  life  and 
associated  wildlife  regarding  dioxin. 

The  report  addresses  issues  related  to 
risk  characterization  to  illustrate  the  use 
of  current  information  in  ecological  risk 
assessments. 

EPA  is  placing  this  document  in  the 
administrative  record  for  the  Great 
Lakes  Guidance  because  the  proposed 
Great  Lakes  Guidance  includes  both 
human  health  and  wildlife  criteria  for 
dioxin.  The  Interim  Dioxin  Report 
contains  relevant  information  for  the 
derivation  of  a  wildlife  criterion  for 
dioxin.  In  addition,  the  Interim  Dioxin 
Report  summarizes  available  effects  and 
exposure  data  for  assessment  of  dioxin 
risks  to  aquatic  life  and  provides 
information  on  how  to  derive  dioxin 
bioaccumulation  factors  (BAFs).  BAFs 
are  used  in  deriving  both  human  health 
and  wildlife  criteria.  Under  the  BAF 
methodology  in  the  Interim  Report,  the 
dioxin  BAF  varies  with  the  particulate 
organic  carbon  (POC)  content  of  the 
ambient  watar.  The  Interim  Report 
shows  BAFs  and  environmental 
concentrations  associated  with  risks  to 
aquatic  life  and  wildlife  based  on  Lake 
Ontario  data  (POC  of  0.2  mg/L). 
Available  information  suggests  that  POC 
levels  vary  considerably  among  the 
waters  of  the  Great  Lakes  system.  For 
example,  POC  levels  range  from  less 
than  0.05  mg/L  in  Lake  Superior  to 
levels  from  2  mg/L  to  20  mg/L  (during 
heavy  rain  periods)  in  the  Fox  River,  a 
tributary  of  Lake  Michigan.  As  the  POC 
level  increases,  the  effect  concentration 
increases  due  to  greater  binding  by 
organic  matter. 

]^A  did  not  propose  an  aquatic  life- 
based  criterion  for  dioxin  in  the  April 
16, 1993,  proposed  Great  Lakes 
Guidance  because  research  efforts  in 


this  area  are  still  on-going  and  the 
available  data  are  not  sufficient  to 
derive  a  Tier  I  aquatic  life  criterion.  The 
Interim  Dioxin  Report  has  data  that  may 
be  used  to  calculate  a  Tier  II  aquatic  life 
value  for  dioxin. 

EPA  requests  specific  public 
comments  on:  (1)  The  applicability  of 
the  information  contained  in  the  Interim 
Dioxin  Report  to  a  wildlife  criterion  for 
dioxin  in  the  Great  Lakes  System,  (2) 
whether  the  information  provided  on 
aquatic  life  effects  in  the  Interim  Dioxin 
Report  should  be  used  in  the  final  Great 
La^s  Guidance  to  calculate  an  interim 
numerical  limit  for  dioxin  to  protect 
aquatic  life  (i.e.,  a  Tier  n  value),  and  (3) 
whether  the  methodology  in  the  report 
should  be  used  to  develop  BAFs  that 
vary  in  the  Great  Lakes  basin  with  POC 
levels  in  the  ambient  water  or  whether 
a  single  BAF  should  be  used  for 
consistency  among  the  Great  Lakes 
States.  • 

C.  Document  Availability 

The  two  reports  that  are  referenced  in 
this  document  are  available  for 
inspection  and  photocopying  in  the 
administrative  record  for  this 
rulemaking  at  the  address  listed  at  the 
beginning  of  this  preamble.  A 
reasonable  fee  will  be  charged  for 
photocopies. 

The  report,  “Revision  of  Methodology 
for  Deriving  National  Ambient  Water 
Quality  Criteria  for  the  Protection  of 
Human  Health:  Report  of  Workshop  and 
EPA’s  Preliminary  Recommendations 
for  Revision”  is  available  for  a  fee  upon 
written  request  or  telephone  call  to  the 
National  Technical  Information  Center 
(NTIS),  U.S.  Department  of  Commerce. 
5285  Port  Royal  Road,  Springfield,  VA 
22161.  The  toll  fiee  number  is  800-553— 
6847  and  the  local  number  is  703-487- 
4650.  Alternatively,  copies  may  be 
obtained  for  a  fee  upon  written  request 
or  telephone  call  to  the  Educational 
Resources  Information  Center/ 
Clearinghouse  for  Science.  Mathematics, 
and  Environmental  Education  (ERIC/ 
CSMEE),  1200  Chambers  Road,  room 
310,  Columbus,  Ohio  43212  (phone 
number  614-292-  6717).  When 
ordering,  please  include  the  NTIS 
accession  number,  PB  93—213494,  price 
code  A06,  or  the  ERIC/CSMEE 
accession  number,  687-D,  $12.25. 

The  report,  "Interim  Report  on  Data 
and  Methods  for  Assessment  of  2,3,7,8- 
Tetrachlorodibenzo-p-dioxin  Risks  to 
Aquatic  Life  and  Associated  Wildlife,” 
is  available  upon  written  request  or 
telephone  call  to  the  Center  for 
Environmental  Research  Information, 
EPA  Office  of  Research  and 
Development,  26  West  Martin  Luther 


King  Drive.  Cincinnati.  Ohio  45268 
(phone  number  513-569-7562). 

n.  Corrections 

This  notice  provides  corrections  to 
several  paragraphs  in  the  preamble  and 
the  proposed  rule  text  for  the  proposed 
Water  Quality  Guidance  for  the  Great 
Lakes  System  which  appeared  on  the 
April  16. 1993,  Federal  Register  (58  FR 
20802).  The  corrections  provide  missing 
text  and  changes  that  were  inadvertently 
omitted  during  editing  of  the  proposed 
rule  and  are  in  addition  to  corrections 
1  through  7  published  with  the 
propos^  rule  in  a  separate  section  of 
the  April  16, 1993,  Federal  Register  (58 
FR  21046). 

Correction  8 

The  last  sentence  of  the  second 
paragraph  of  the  DATES  section  of  the 
notice  should  read,  "The  hearing  officer 
reserves  the  right  to  limit  oral  testimony 
to  10  minutes  or  less,  if  necessary.”  (58 
FR  20802)  The  words  “or  less”  were 
omitted  tinough  editing  error. 

Correction  9 

Two  addresses  in  the  ADDRESSES 
section  contained  typographical  errors. 
Under  Minnesota,  die  address  should 
read,  "Minnesota  Pollution  Control 
Agency,  Library,  520  Lafayette,  St.  Paul. 
Minnesota  (612-296-7719).”  Under 
New  York,  the  entry  for  NYSDEC, 
Region  8,  should  read.  "NYSDEC, 
Region  8,  6274  East  Avon-Lima  Road, 
Avon.  New  York,  14414  (716-226- 
2466)."  (58  FR  20802) 

Correction  10 

The  third  sentence  of  the  second 
paragraph  of  section  I.A.4.a  of  the 
preamble  should  read,  "An  effluent 
limit  of  one  mg/L  of  phosphorus  was 
imposed  on  all  major  (greater  than  1 
million  gallons  per  day)  municipal 
sewage  treatment  facilities  in  the  Great 
Lakes  basin.”  (58  FR  20807)  The 
revision  corrects  an  error  in  the  units  of 
the  effluent  limit. 

Correction  11 

The  references  in  sections  I.A.4.b  (58 
FR  20809)  and  I.H  (58  FR  20832)  to  a 
study  by  Ballschmitter  et  al.,  1989,  are 
deleted. 

Correction  12 

The  following  reference  should  be 
added  to  the  list  in  section  I.H  of  the 
preamble  (58  FR  20832): 

Eisenreich,  S.J.  and  W.M.).  Strachan. 
1992.  Estimating  atmospheric 
deposition  of  toxic  substances  to  the 
Great  Lakes:  an  update,  firom 
workshop,  Canada  Center  for  Inland 
Waters,  Burlington,  Ontario,  January 
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31-February  2. 1992.  sponsored  by 

Great  Lakes  Protection  Fund  and 

Environment  Canada.  June  1992. 

Conectjon  13 

The  last  sentence  of  section  II.C  of  the 
preamble  should  read  as  follows:  "For 
example,  the  EPA  guidance  document 
Technical  Support  Document  for  Water 
Quality-based  Toxics  Control’  (March 
1991)  remains  fully  applicable  as 
guidance  within  the  Great  Lakes  System 
for  topics  that  have  not  been  addressed 
by  the  proposed  Guidance,  and  fully 
applicable  as  guidance  for  all  topics  for 
waters  outside  the  Great  Lakes  System." 
(58  FR  20835)  The  second  word 
"guidance”  replaces  the  word 
"evidence,”  which  was  a  typographical 
error. 

Correction  14 

The  second  sentence  of  the  second 
paragraph  of  section  n.D.3  of  the 
preamble  should  read,  "The  approach 
may  therefore  result  in  permit  limits 
which  may  later  be  found  to  be  more 
stringent  ^an  those  derived  horn  new 
toxicity  data.”  (58  FR  20837).  The  words 
"more  stringent”  replace  the  word 
"nonresistant,”  which  was  a 
typographical  error. 

Correction  15 

The  ninth  peiragraph  of  section  II.G  of 
the  preamble  should  read  as  fellows: 
"The  third  way  that  Table  6  affects  the 
initial  focus  of  this  Guidance  is  in 
determining  when  States.  Tribes,  and/or 
permittees  must  generate  data  necessary 
to  calculate  Tier  II  values  used  in 
developing  water  quality-based  effluent 
limits.  Procedure  5.D  of  the  proposed 
Implementation  Procedures  in  appendix 
F  requires  that  permitting  authorities 
generate,  or  have  permittees  generate, 
the  data  necessary  to  calculate  Tier  II 
values  for  pollutants  in  Table  6  for 
which  there  is  no  Tier  I  criterion  or  Tier 
n  value  if  the  permitting  authority 
determines  based  on  a  specified 
screening  approach  that  a  discharge  * 
causes,  has  the  reasonable  potential  to 
cause  or  contributes  to  an  excursion 
above  a  State  water  quality  standard.” 
(58  FR  20844)  The  word  “permittee” 
replaces  the  word  "permitter,”  which 
was  a  typographical  error,  in  two  places. 

Correction  16 

The  first  sentence  of  the  second  to  the 
last  paragraph  of  section  II.G  of  the 
preamble  should  read,  "EPA  invites 
comment  on  the  proposed  BAF  level  of 
lOOC  aiid  any  alternative  BAF  levels  for 
use  in  defining  BCCs.”  (58  FR  20845). 
The  word  "defining”  replaces  the  word 
"defending,”  which  was  a  typographical 
error. 


Correction  17 

The  fifth  paragraph  of  section  II.H  of 
the  preamble  should  read  as  follows:  "If 
a  Great  Lakes  State  or  Tribe  fails  to 
submit  criteria,  methodologies,  policies, 
and  procedures  to  EPA  for  review, 
proposed  §  132.5(c)  provides  that  the 
requirements  of  this  part  will  apply  to 
discharges  within  the  State  or  Federal 
Indian  Reservation  upon  EPA’s 
publication  of  a  final  rule  in  the  Federal 
Register  indicating  the  effective  date  of 
the  part  132  requirements  in  the 
identified  jurisdictions.  EPA  does  not 
intend  to  provide  at  that  time  an 
opptortunity  for  another  round  of  public 
comment  on  the  criteria,  methodologies, 
policies,  and  procedures  presented  in 
the  proposed  Guidance.  ^A  believes 
that  under  these  circumstances,  today’s 
public  comment  period  will  provide 
adequate  notice  and  opportunity  for 
comment  on  all  issues  related  to  the 
criteria,  methodologies,  policies,  and 
procedures.  Accordingly,  EPA  will  issue 
a  final  rule  identifying  ^e  criteria, 
methodologies,  policies,  and  procedures 
that  apply  in  the  appropriate 
jurisdictions.”  (58  FR  20846)  The  words 
"a  final  rule”  replace  "the  final 
Guidance,”  to  correct  an  editing  error, 
in  two  places. 

Correction  18 

The  first  sentence  of  the  twelfth 
paragraph  of  section  II.H  of  the 
preamble  should  read  as  follows: 
"Proposed  §  132.5  of  the  proposed 
Guidance  would  provide  that 
requirements  of  this  part  will  become 
eflective  within  a  State  or  Federal 
Indian  Reservation  if  the  State  or  Tribe 
fails  to  make  the  necessary  submission, 
or  if  one  or  more  parts  of  the  submission 
cannot  be  approved  by  EPA  and  the 
State  or  Tribe  fails  to  correct  the 
deficiency  upon  notice  by  EPA. 
following  EPA’s  publication  of  a  final 
rule  in  the  Federal  Register  identifying 
the  elements  of  the  part  132 
requirements  that  apply  in  the 
jurisdiction  and  their  effective  date  in 
the  jurisdiction.”  (58  FR  20846)  As  in' 
correction  17,  the  words  "a  final  rule” 
replace  “the  final  Guidance,”  to  correct 
an  editing  error. 

Correction  19 

The  ambient  water  quality  criteria  for 
aquatic  life  for  pentachlorophenol  and 
phenol  should  be  corrected  in  Tables 
III-l  and  ni-2  of  the  preamble  (58  FR 
20853)  and  Tables  1  and  2  of  proposed 
part  132  (58  FR  21014).  The  correct 
values  were  used,  however,  in  the 
support  document,  "Great  Lakes  Water 
Quality  Initiative  Criteria  Documents  for 
the  Protection  of  Aquatic  Life  in 


Ambient  Water.”  The  corrected  values 
are:  for  Pentachlorophenol,  chronic 
criterion  (CCC),  4.1  pg/L;  for  Phenol, 
acute  criterion  (CMC),  3600  pg/L;  for 
Phenol,  chronic  criterion  (CTC).  110  pg/ 
L. 

Correction  20 

The  headings  "Percentile”  and 
"Sample  Size”  for  Table  111-3  of  the 
preamble  were  transposed  by 
typographical  error.  (58  FR  20856) 
"Percentile”  should  appear  over  the  left 
column,  and  "Sample  Size”  should 
appear  over  the  7  sub-columns  on  the 
right. 

Correction  21 

In  Table  DC-l  of  the  preamble,  the 
entries  for  Major  direct  dischargers — 
Municipal  should  read  348.9  and  353.5 
for  Scenarios  3  and  4  respectively.  (58 
FR  20987)  The  initial  "3”s  were  omitted 
through  typographical  error.  The  totals 
for  Scenarios  3  and  4  were  also  in  error 
for  the  same  reason.  They  should  read 
473.9  and  505.5  for  Scenarios  3  and  4 
respectively.  Please  note  that  these 
errors  occur  only  in  the  table.  EPA  used 
the  correct  figures  in  its  analysis  of  the 
costs  of  implementing  the  Guidance, 
and  in  the  preamble  text  discussing  the 
analysis.  The  figures  are  also  stated 
correctly  in  the  support  document, 
"Assessment  of  Compliance  Costs 
Resulting  from  Implementation  of  the 
Proposed  Great  Lakes  Water  Quality 
Guidance.” 

Correction  22 

The  telephone  number  for  the 
National  Technical  Information  Service 
in  the  second  paragraph  of  section  XIII 
of  the  preamble  should  be  800-553- 
6847.  (58  FR  21002) 

Dated:  July  30, 1993. 

Martha  G.  Prothro, 

Acting  Assistant  Administrator. 

(FR  Doc.  93-18974  Filed  8-6-93;  8:45  am) 
BILUNO  CODE  KSa-SO-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

45  CFR  Part  57a 
RIN  0905-AC95 

Special  Volunteer  Services  at  the 
National  Institutes  of  Health 

AGENCY:  National  Institutes  of  Health. 
Public  Health  Service,  HHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  National  Institutes  of 
Health  (NIH)  proposes  to  issue  new 
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regulations  concerning  the  acceptance 
and  use  of  uncompensated  volunteer 
services.  Existing  Department  of  Health 
and  Human  Services  regulations 
governing  volunteer  services  apply 
exclusively  to  the  acceptance  of 
voluntary  and  uncompensated  services 
for  use  in  the  operation  of  any  health 
care  facility  of  the  Department  or  in  the ' 
provision  of  health  care.  The  new 
regulations  would  provide  coverage  for 
the  acceptance  and  use  of  other  diverse 
voluntary  and  uncompensated  services 
by  NIH  which  are  not  covered  by  the 
existing  regulations. 

DATES:  Comments  must  be  received  by 
October  8, 1993. 

ADDRESSES:  Comments  should  be  sent  to 
Mr.  John  J.  Migliore,  NIH  Regulations 
Officer,  National  Institutes  of  Health, 
Building  31,  room  3B11.  9000  Rockville 
Pike,  Bothesda,  Marylamd  20892. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  J.  Migliore,  National  Institutes  of 
Health,  Building  31,  room  3B11,  9000 
Rockville  Pike,  Bethesda,  Maryland, 
20892,  telephone  (301)  496-2832. 
SUPPLEMENTARY  INFORMATION:  Sections 
402  and  405  of  the  Public  Health 
Service  Act  (PHS  Act),  as  amended  (42 
U.S.C.  282,  284),  authorize  the 
Secretary,  acting  respectively  through 
the  Director  of  ^e  National  Institutes  of 
Health  (NIH)  and  the  Directors  of  the 
national  research  institutes  of  NIH,  to 
accept  voluntary  services,  without 
compensation,  in  carrying  out  the 
functions  of  NIH.  Other  NIH 
components,  including  the  National 
Library  of  Medicine,  National  Center  for 
Research  Resources,  National  Center  for 
Human  Genome  Research,  John  E. 
Fogarty  International  Center  for 
Advanced  Study  in  the  Health  Sciences, 
National  Center  for  Nursing  Research, 
Warren  Grant  Magnuson  Clinical 
Center,  Division  of  Computer  Research 
and  Technology,  and  Division  of 
Research  Grants,  have  been  delegated 
this  authority  by  the  Director,  NIH. 
Additionally,  section  464P  of  the  PHS 
Act,  as  added  by  section  123  of  the 


ADAMHA  Reorganization  Act  (Pub.  L. 
102-321)  (42  U.S.C.  2850-4),  authorizes 
the  Director  of  the  National  Institute  on 
Drug  Abuse  (NIDA)  to  accept  voluntary 
and  uncompensated  services  in  carrying 
out  the  Institute's  Medication 
Development  Pro^am. 

Existing  regulations  in  45  CFR  part  57 
concerning  volunteer  services  apply 
exclusively  to  the  acceptance  of 
volimtary  and  imcompiensated  services 
for  “use  in  the  operation  of  any  health 
care  facility  of  the  Department  or  in  the 
provision  of  health  care.”  The  proposed 
regulations  in  part  57a  would  apply  to 
tlie  acceptance  end  use  of  other  diverse 
volimtary  and  uncompensated  services 
authorized  by  sections  402,  405,  and 
464P  of  the  PHS  Act,  which  are  not 
covered  by  part  57.  These  volunteer 
services  include,  but  are  not  limited  to, 
services  accepted  in  support  of  a  wide 
variety  of  NIH  activities  such  as 
research,  patient  care,  clerical 
assignments,  technical  assistance,  and 
other  general  activities  necessary  in 
carrying  out  the  authorized  functions  of 
NIH.  These  services  are  termed  “special 
volunteer  services”  and  are 
administered  through  the  NIH  Special 
Volunteer  Program. 

The  purpose  of  this  notice  is  to  invite 
public  comment  on  the  proposed  rule 
that  would  implement  the  statutory 
authority  of  NIH  to  accept  these  special 
volunteer  services  in  support  of  its 
authori2»d  functions. 

The  following  statements  are 
provided  for  the  information  of  the 
public: 

1.  Regulatory  Impact  Statement 

The  proposed  regulations  have  been 
reviewed  in  accordance  with  the 
requirements  of  Executive  Order  No. 
12291.  The  Secretary  has  determined 
that  they  do  not  constitute  a  major  rule 
as  specified  in  the  Order  and  that  a 
Regulatory  Impact  Analysis  is  not 
required. 

2.  Regulatory  Flexibility  Analysis 

The  proposed  regulations  have  been 
reviewed  in  accordance  with  the 


requirements  of  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  chapter 
6).  The  S^retary  has  determined  that 
compliance  with  the  regulations  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
and  therefore  a  Regulatory  Flexibility 
Analysis  is  not  required. 

3.  Paperwork  Reduction  Act 

Section  57a.4  of  this  proposed  rule 
contains  information  cohesion 
requirements  subject  to  Office  of 
Management  and  Budget  (OMB)  review 
and  approval  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
chapter  35).  The  form  (Form  NIH-590) 
used  for  the  information  collection 
specified  in  §  57a.4(c)  regarding  special 
volunteer  assignment  and  the  associated 
burden  were  previously  approved  by 
OMB  under  OMB  Approval  Number 
0925-0177  (expires  January  31, 1994). 
The  title,  description,  and  respondent 
description  of  the  information  collection 
requirements  specified  in  this  proposed 
rule  are  presented  below  with  an 
estimate  of  the  annual  burden. 
Organizations  and  individuals 
interested  in  commenting  on  the 
information  collection  requirements  are 
invited  to  send  their  comments  to:  Dr. 
Charles  MacKay,  Project  Clearance 
Office,  National  Institutes  of  Health, 
Building  1,  room  328,  9000  Rockville 
Pike,  Bethesda,  Maryland  20892;  and/or 
OMB  Desk  Officer,  Office  of  Information 
and  Regulatory  Affairs.  OMB,  New 
Executive  Office  Building,  room  3203, 
725  17th  St.,  NW.,  Washington,  DC 
20503. 

Title:  National  Institutes  of  Health 
Special  Volunteer  Program. 

Description:  The  information 
collection  will  be  used  by  NIH  to 
determine  an  individual’s  qualifications 
and  eligibility  for  assignments  under  the 
NIH  Special  Volunteer  Program. 

Respondent  Description:  Individuals 
or  households. 

Estimated  Annual  Reporting  and 
Recordkeeping  Burden: 


Annual 
number 
ol  re¬ 
spond¬ 
ents 

Annual 

fre¬ 

quency 

Aver¬ 
age 
burden 
per  re¬ 
sponse 

Annual 

burden 

hours 

Reporting:  §57a.4(c)  . 

Total  Burden  . 

850 

1 

.08 

(68) 

0 

I  This  burden  is  approved  under  OMB  Approval  Number  0925-0177  (expires,  January  31, 1994). 


List  of  Subjects  in  45  CFR  Part  57a 
Special  volunteers.  Volunteers. 


Accordingly,  it  is  proposed  to  amend  Regulations,  by  adding  a  new  part  57a 
title  45,  subtitle  A  of  the  Code  of  Federal  as  set  forth  below. 
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Dated:  March  2. 1993. 

Autlrey  F.  Manley, 

Acting  Assistant  Secretary  for  Health. 

Approved:  May  18, 1993. 

Donna  B.  Shalala, 

Secretary. 

PART  57»-SPECIAL  VOLUNTEER 
SERVICES  AT  THE  NATIONAL 
INSTITUTES  OF  HEALTH 

Sac. 

57a.l  Applicability. 

57a.2  Definitions. 

57a.3  Acceptance  of  speciai  volunteer 
services. 

57a.4  Compensation,  authorization,  and 
termination  of  special  volunteer  services. 
57a.5  Services  and  benefits  available  to 
special  volunteers. 

57a.6  Other  policies  and  procediues  that 
apply. 

Authority:  42  U.S.C.  216,  282(b)(10). 
284(bKlKK),  285o-^(b)(4). 

§57a.1  AppUeabllity. 

The  regulations  in  this  part 
implement  sections  402  and  405  of  the 
Public  Health  Service  Act,  as  amended 
(42  U.S.C.  282,  284),  whi(±  authorize 
the  Secretary,  acting  through  the 
Director  of  the  National  Institutes  of 
Health  (NIH)  and  the  Director  of  each 
national  research  institute,  to  accept  and 
use  voluntary  services  of  individuals 
and  ^ups  of  individuals  in  carrying 
out  tne  functions  of  NIH,  without 
compensation  from  NIH;  and  section 
464P  of  the  PHS  Act.  as  amended  (42 
U.S.C.  285o~4),  which  authorizes  the 
Director  of  the  National  Institute  on 
Drug  Abuse  to  accept  and  use  voluntary 
services  of  individuals  and  groups  of 
individuals  in  carrying  out  the 
Medication  Envelopment  Program, 
without  compensation  from  NIH.  They 
are  in  addition  to  the  regulations  in  part 
57  of  this  subtitle  in  which  the  authority 
to  accept  volunteer  services  is  limited 
exclusively  to  activities  supporting  the 
operation  of  a  health  care  facility  or 
provision  of  health  care.  The  authority 
described  in  this  part  applies  to  all  NIH 
components  and  permits  acceptance 
and  use  of  volunteer  services  in  support 
of  a  large  variety  of  NIH  activities. 

f57a.2  Definitions. 

As  used  in  this  part: 

Secretary  means  the  Secretary  of 
Health  and  Human  Services. 

Director  means  the  Director  of  NIH.  or 
with  respect  to  the  acceptance  of 
voluntary  and  imcompensated  services 
under  section  464P  of  the  Public  Health 
Service  Act,  the  Director  of  the  National 
Institute  on  Drug  Abuse,  and  any  other 
officer  or  employee  of  NIH  to  whom 
authority  has  been  delegated. 


NIH  means  the  National  Institutes  of 
Health,  an  agency  of  the  Public  Health 
Service  within  the  Department  of  Health 
and  Human  Services. 

National  research  institute  means 
each  organizational  entity  of  NIH  so 
designated  in  or  pursuant  to  section  401 
of  the  Public  Health  Service  Act,  as 
amended  (42  U.S.C.  281). 

Special  volunteer  services  mean 
services  performed  by  individuals  or 
groups  of  individuals  whose  offer  of 
services  to  NIH  has  been  accepted  under 
a  formal  agreement  to  provide  services 
to  NIH  in  research,  dii^  patient  care, 
clerical  assignments,  technical 
assistance,  or  any  other  activities 
necessary  to  carry  out  authorized 
functions  of  NIH,  without  compensation 
from  NIH. 

Special  volunteer  means  an 
individual  who  provides  speciai 
volunteer  services. 

§  57a.3  Acceptance  of  speciai  volunteer 
services, 

(a)  Volunteer  services  may  be 
accepted  from  individuals  or  groups 
who: 

(1)  Are  donating  their  services  as 
members  of  volunteer  or  charitable 
organizations; 

(2)  Offer  their  services  to  be 
performed  on  their  own  time,  and  not 
associated  with  any  employment  they 
may  have; 

(3)  Are  receiving  fellowship  or 
stipend  support  from  academic 
institutions,  or  other  outside 
organizations  with  which  the 
individuals  have  nonemployment 
relationships; 

(4)  Are  employees  of  outside 
organizations  on  sabbaticals  or  leaves  of 
absence; 

(5)  Are  employees  of  outside 
nonprofit  organizations  which 
administer  donor  funds,  but  which 
require  no  services  from  these 
individuals;  or 

(6)  Offer  their  volunteer  services 
under  other  circumstances  determined 
by  the  Director  to  be  appropriate. 

(b)  Special  volunteers  are  not  subject 
to  the  investigative  requirements  of 
Executive  Order  No.  10450,  “Security 
Requirements  for  Government 
Employment.”  However,  a  special 
volunteer  is  subject  to  such  tests  of 
character,  reputation,  and  fitness  as  the 
Director  may  prescribe  to  ensure  that 
the  volunteer  is  suitable  to  provide  the 
special  volunteer  services  for  which  he/ 
she  is  being  considered. 

(c)  Special  volunteers  are  not  required 
to  be  U.S.  citizens.  However, 
noncitizens  performing  volunteer 
services  at  NIH  must  have  appropriate 
visas  that  permit  their  activities  at  NIH. 


(d)  Special  volunteers  are  not  eligible 
for  health  insurance  coverage  under  the 
Federal  Health  Benefits  Program.  The 
Director  may  require  that  a  volunteer 
have  adequate  health  care  benefits 
coverage,  based  upon  a  determination 
that  the  volunteer  assignment  involves  a 
significant  risk  of  injury  or  exposure  to 
conditions  that  could  cause  disease  or 
impairment  of  health. 

(e)  Special  volunteers  who  will 
engage  in  direct  patient  care  activities 
must  have  appropriate  professional 
credentials,  and  must  obtain  appropriate 
clinical  privileges  in  accordance  with 
procedures  prescribed  by  the  Director. 

(f)  Special  volunteers  who  are 
working  in  health  care  activities  may,  as 
prescri^d  by  the  Director,  be  subject  to 
medical  preventive  measures  designed 
to  minimize  exposmre  of  patients  and 
workers  to  contagious  diseases. 

§  57a.4  Compensation,  authorization,  and 
termination  of  special  volunteer  services. 

(a)  Individuals  and  groups  of 
individuals  who  provide  volunteer 
services  to  NIH  under  the  regulations  of 
this  part  may  not  be  compensated  by 
NIH  for  their  services. 

(b)  Proposed  special  volunteer 
assignments  must  be  reviewed  by 
appropriate  NIH  approving  officials  to 
ensure  that  acceptance  of  the  services 
will  not  present  actual  or  potential 
conflicts  of  interest. 

(c)  Authorization  of  special  volunteer 
assignments  requires  volunteers  to 
provide  general  information  about 
themselves  and  the  nature  of  the 
services  offered  which  is  used  for  the 
purpose  of  determining  the 
qualifications  and  eligibility  of  the 
volunteer  to  participate  in  the  Special 
Volunteer  Program  and  the 
appropriateness  of  the  proposed 
volunteer  assignment.  Additionally, 
approval  of  parents  or  guardians  is 
required  for  all  volunteers  who  are 
minors. 

(d)  Except  as  may  be  otherwise 
determined  by  the  Director,  taking  into 
account  NIH  needs  for  the  services 
offered  by  the  volunteer,  special 
volunteer  assignments  will  be 
authorized  for  a  period  of  one  year, 
renewable  in  one-year  increments  upon 
mutual  written  agreement  of  the 
volunteer  and  NIH. 

(e)  Notwithstanding  the  policies  of 
individual  NIH  organizations  on  the 
length  of  volunteer  assignments,  special 
volunteer  service  arrangements  may  be 
terminated  at  any  time  by  either  party 
to  the  agreement. 

§  57a.5  Services  and  benefits  available  to 
special  volunteers. 

(a)  The  following  provisions  of  law 
are  applicable  to  special  volunteers 
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whose  services  are  offered  and  accepted 
under  the  regulations  of  this  part  insofar 
as  the  volunteers  are  acting  within  the 
scope  of  work  assigned  to  them: 

(1)  5  U.S.C.  chapter  81,  subchapter  I, 
relating  to  medical  services  for  work 
related  injuries; 

(2)  28  U.S.C.  chapter  171,  relating  to 
tort  claims; 

(3)  5  U.S.C.  section  7903,  relating  to 
protective  clothing  and  equipment;  and 

(4)  5  U.S.C.  section  5703,  relating  to 
travel  and  transportation  expenses. 

(b)  Special  voixmteers  also  may  be 
provided  such  other  benefits  as  are 
authorized  by  law  or  administrative 
action  by  the  Director,  NIH,  the  Director 
of  each  national  research  institute,  or 
other  officials  of  NIH  components  with 
appropriate  delegated  authority. 

(c)  NIH  may  reimburse  volimteers  for 
travel  expenses  for  interviews  and  to  the 
duty  station  in  accordance  with  the 
Office  of  Personnel  Management 
regulations  (5  CFR  part  572). 

S  57a.6  Other  policies  and  procedures  that 
apply. 

(a)  While  on  the  premises  of  NIH,  and 
while  performing  volxmteer  services  off 
the  premises  of  NIH,  special  volunteers 
are  required  to  conform  to  all  applicable 
administrative  instructions  and 
requirements  of  the  Department  of 
Health  and  Human  Services  and  NIH 
including,  but  not  limited  to,  all 
regulations  and  procedures  concerning 
conduct,  safety,  patient  care,  and  animal 
care. 

(b)  Special  volunteers  must  be  under 
the  direct  supervision  and  guidance  of 
NIH  employees.  Persons  volimteering 
patient  care  services  in  the  Warren 
Grant  Magnuson  Clinical  Center  must  be 
under  the  direct  supervision  and 
guidance  of  appropriate  NIH  employees 
authorized  to  provide  patient  care. 

(c)  Special  volunteers  may  not 
supervise  or  direct  the  activities  of  NIH 
employees.  Volunteers  may,  acting 
under  the  direction  of  NIH  employees, 
coordinate  the  activities  of  other 
volunteers. 

(d)  Special  volimteers  may  not  make 
policy,  contractual,  or  legal 
commitments  on  behalf  of  NIH. 

(e)  Additional  policies  and 
procedures  consistent  with  this  part 
may  be  established  by  the  Director,  NIH, 
the  Director  of  each  national  research 
institute,  or  other  officials  of  NIH 
organizations  to  whom  appropriate 
authority  has  been  delegated.  These 
policies  and  procedures  may  include, 
but  are  not  limited  to,  additional 
requirements  for  accepting  volunteer 
services  from  individuals  or  groups  of 
individuals,  using  volunteer  services, 
giving  appropriate  recognition  to 


volunteers,  and  maintaining  records 
regarding  volunteer  services. 

[FR  Doc.  93-16687  Filed  8-6-93;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 
46  CFR  Part  502 
[Docket  No.  93-02] 

Miscellaneous  Amendments  to  Rules 
of  Practice  and  Procedure 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Discontinuance  of  proceeding. 

SUMMARY:  The  Federal  Maritime 
Commission  (“Commission”)  is 
discontinuing  this  rulemaking 
proceeding.  The  Proposed  Rule  would 
have  required  complaints  alleging 
violations  of  section  10(a)(1)  of  the 
Shipping  Act  of  1984  (“1984  Act”)  to 
state  wi^  particularity  the 
circumstances  constituting  such 
violations,  failing  which  the  complaint 
could  be  dismissed.  The  Commission 
has  concluded,  on  the  basis  of  the 
record,  that  the  Proposed  Rule  is  not 
necessary  to  facilitate  the  efficient 
disposition  of  carriers’  unpaid  fieight 
complaints. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  C.  Polking,  Secretary.  Federal 
Maritime  Commission,  800  N.  Capitol 
St.,  NW.,  Washington,  DC  20573,  (202) 
523-5725. 

SUPPLEMENTARY  INFORMATION: 'The 
Commission  initiated  this  proceeding  by 
publishing  in  the  Federal  Register,  58 
FR  7199,  Feb.  5, 1993,  a  proposed  rule 
("Proposed  Rule”)  to  effect  a  variety  of 
amendments  to  its  Rules  of  Practice  and 
Procedure  (“Rules”).*  The  Commission 
proposed,  inter  alia,  to  amend  46  CFR 
502.62  of  the  Rules  (“Rule  62”)  to 
require  that  in  all  complaints  alleging 
violations  of  section  10(a)(1)  of  the  1984 
Act,  46  U.S.C.  app.  1709(a)(1),  the 
circumstances  constituting  such 
violations  must  be  stated  with 
particularity.2  A  complaint  alleging 
merely  that  a  respondent  failed  to  pay 
ocean  fieight  bills,  without  specifying 
the  conduct  alleged  to  violate  section 


'  The  malority  of  the  changes  advanced  in  the 
Proposed  Rule  generated  no  objections,  and  wwe 
adopted  by  the  Commission  in  a  final  rule 
published  in  the  Federal  Register,  58  FR  27208, 
May  7, 1993. 

2  Section  10(a)(1)  directs  that  no  person  may 
“kno%vingly  and  willfully,  directly  or  indirectly,  by 
means  of  fdse  billing,  false  classification,  false 
weighing,  false  report  of  weight,  false  measurement, 
or  by  any  other  unjust  or  imWr  device  or  means 
obtain  or  attempt  to  obtain  ocean  transportation  by 
water  for  property  at  less  than  the  rates  or  charges 
which  would  otherwise  be  applicable." 


10(a)(1),  would  be  deemed  not  to  have 
complied  with  the  rule.  The  Proposed 
Rule  directed  that  if  a  complaint  failed 
to  specify  such  circumstances  as 
required  by  the  rule,  an  administrative 
law  judge  (“ALJ”)  could  dismiss  the 
complaint  at  any  time,  regardless  of 
whether  an  answer  had  l^n  filed. 

The  Proposed  Rule  noted  that  in 
recent  years  the  Commission  has  seen  a 
marked  increase  in  the  number  of 
complaints  alleging  violations  of  section 
10(a)(1)  of  the  1984  Act.  In  the  large 
majority  of  these  cases  the  complaints 
did  not  specify  an  “unjust  or  unfair 
device  or  means,”  as  required  by  the 
statute.  Instead,  the  complaints  merely 
asserted  that  respondent  shippers  failed 
to  pay  ocean  freight  on  the  wipments 
involved.  Often,  the  Proposed  Rule 
explained,  shippers  fail^  to  answer  the 
complaints  or  respond  to  orders  and 
notices,  and  default  judgments  were 
issued  against  them.3 

In  addressing  these  unpaid  freight 
cases,  the  (Commission  has  encountered 
concerns  regarding  the  extent  of  its 
jurisdiction  over  “simple  failure  to  pay” 
cases,  which  traditionally  have  been 
heard  in  state  law  courts.^  In  order  to 
clarify  these  jurisdictional  questions 
and  to  provide  guidance  to 
complainants,  the  Commission,  in 
Docket  No.  92-46,  issued  an  interpretive 
rule,  46  (CFR  571.2  (“Interpretive  Rule”). 
That  rule  instructs,  in  part: 

An  essential  element  of  the  (section 
10(a)(1))  offense  is  use  of  an  "unjust  or  unfair 
device  or  means.”  In  the  absence  of  evidence 
of  bad  foith  or  deceit,  the  Federal  Maritime 
(Commission  will  not  infer  an  “unjust  or 
unfair  device  or  means”  from  the  failure  of 
a  shipper  to  pay  ocean  freight,  an  “unjust  or 
unfafi  device  or  means"  could  be  inferred 
where  a  shipper,  in  bad  foith,  induced  the 
carrier  to  relinquish  its  possessory  lien  on  the 
cargo  and  to  transport  the  cargo  without 
prepayment  by  the  shipper  of  the  applicable 
freight  charges. 

In  issuing  the  Interpretive  Rule,  the 
Commission  explained  that  the 
legislative  history  of  section  10(a)(1) 

(and  its  predecessor,  section  16,  initial 
paragraph,  of  the  Shipping  Act,  1916, 46 
U.S.C.  ap.  815)  indicates  ffiat  the  section 
was  intended  to  address  cases  involving 
actual  fraud  of  deception,  and  not 
siirmle  freight  collection  disputes. 

Tne  Proposed  Rule  suggested, 
however,  ffiat  under  the  current  Rules 
the  Commission  often  cannot  determine 
from  the  face  of  a  complaint  whether  the 


2  See.  e.g.,  Deppe  Line  GmbH  &  Co.  v.  Total  Tank 
Distribution  Inc.,  25  S.R.R.832  (1990);  Safbaok  Line 
Limited  v.  Boyale  International  Transport,  Inc.,  25 
S.R.R.  951  (1990). 

*  See,  e.g.,  China  Ocean  Shipping  Co.  v.  DMV 
Bidgeview,  Inc.  motion  to  dismiss  granted,  26  S.R.R. 
50  (1991),  reconsideration  denied  on  other  grounds, 
26  S.R.R.  200  (1992). 
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claim  proparly  involves  section  10(a)(1), 
and  is  thus  within  the  (Commission's 
jurisdiction,  or  if  instead  it  is  a  simple 
height  collection  dispute.  It  was  alw 
obs^ed  that  the  typical  complaint  in 
such  cases  may  foil  to  give  respondents 
adequate  notice  of  the  true  nature  of  an 
alle^  section  10(a)(1)  violation. 
Therefore,  it  was  proposed  that  Rule  62 
be  amended  as  follows: 

(b)  In  all  avennents  of  violations  of  section 
lO(aKl).  the  drcumstancM  constituting  such 
violations  shall  be  stated  with  particularity. 

In  the  event  that  the  complaint  foils  to 
specify  the  circumstances,  as  required  by  this 
rule,  the  presiding  officer  may  dismiss  the 
complaint  at  any  time  whethw  ta  not  an 
answer  has  been  filed.  A  complaint  which 
merely  alleges  that  respondent  has  foiled  to 
pay  ocean  freight  bills  without  alleging 
conduct  that  violates  section  10(a)(1)  will  be 
deemed  not  to  have  complied  with  this  rule. 
For  a  discussion  of  an  essential  element  of 
this  offense  and  foe  evidence  necessary  to 
satisfy  it,  reference  should  be  had  to  the 
Federal  Maritime  Q>nunission  Interpretation 
set  forth  at  $571.2  of  this  chapter. 

Tliree  comments  have  been  filed  in 
response  to  the  Proposed  Rule. 
Comments  supporting  the  proposed 
amendment,  ^though  urging  some 
clarifications,  were  submitt^  by  the 
National  Industrial  Transportation 
League  ("NTT  League”).  Comments  in 
opposition  have  bi^  filed  by  the 
Transpacific  Westbound  Rate 
Agreement  ("TWRA”),  and  on  behalf  of 
seventeen  conferences  or  agreements 
("Conferences”).* 

Discussion 

The  comments  in  opposition  set  forth 
several  arguments  against  the  proposed 
amendment.  Some  of  these  critiques, 
such  as  the  suggestion  that  the 
procedure  set  forth  in  the  Proposed  Rule 
would  violate  due  process  rights,  are  not 
persuasive.  Other  objections  have 
already  been  considered  and  rejected  by 
the  Commission  in  the  promulgation  of 
the  Interpretive  Rule.  For  example,  both 
TWRA  and  the  (inferences  object  to  the 
distinction  in  the  Proposed  Rule 


■Tb«  confmucM  or  agreements  are:  Caribbean 
and  Ceotral  America  Ci^it  Agreement,  Central 
America  DUcustiOD  AgremnenL  Central  America 
Liner  Association,  Hispaniola  Discussion 
Agreement.  Inter-American  Freight  Conference  Area 
River  Flate/Pueito  Rico  and  U.S.  Virgin  Islands. 
Inter-American  Discussion  Agreement,  Inter- 
American  Freight  Conference,  Inter-American 
Freight  Confennce/PKific  Coast  Area  Confnence, 
Inter-American  Freight  Conference/Puerto  Rico  and 
U.S.  Virgin  Islands.  Jamaica  Discussion  Agreement. 
PANAM  Discussion  Agreement  Puwto  Rico/ 
Caribbean  Discussiao  Agreement,  Southeastern 
Caribbean  Discusaion  Agreement  U.S.  Atlantic  ft 
Culf/Hispaniola  Steamship  Freight  Association. 

U.S.  Atlutic  ft  Gulf  Southeastern  Caribbean 
Steamship  Freight  Association,  U.S./Panama 
Freight  Associatkm.  and  the  Venezuelan  American 
Maritime  Association. 


between  a  simple  failure  to  pay  freight 
due  and  the  use  of  an  imjust  or  unfair 
device  or  means  to  avoid  paying  freight 
due.  The  Cktnferences  ar^e  that  such  a 
distinction  makes  the  collection  of  filed 
rates  more  difficult,  and  thus  is  contrary 
to  the  (Congressional  intent  underlying 
the  1964  Act.  However,  this  argument 
w'as  considered  and  found  not 
persuasive  by  the  (Commission  when  it 
issued  the  Interpretive  Rule.  As  noted 
by  the  (Commission  at  that  time,  the 
language  of  the  statute  and  its  legislative 
history  clearly  indicate  that  (Congress 
did  not  intend  section  10(a)(1)  to  afford 
a  cause  of  action  against  all  shippers 
who  foil  to  pay  freight:  instead,  ffie 
section  applies  only  to  those  who  pay 
less  than  the  filed  rate  through  use  of 
false  billing,  false  classification,  false 
weighing,  folse  report  of  weight,  false 
measurement,  or  by  any  other  imjust  or 
unfair  device  or  means. 

Similarly  without  merit  are  the 
(Conferences*  policy  arguments  that  it  is 
“illogical”  for  shippers  who  refuse  to 
pay  ^ight  charges  to  be  treated 
difierently  bom  those  shippers  who 
employ  a  scheme  for  misdeclaration  or 
mi^escription  of  cargo  to  reduce  freight 
charges.  When  this  objection  was  rais^ 
with  regard  to  the  Interpretive  Rule,  the 
(Commission  responded: 

(S)ound  policy  reasons  may  exist  as  to  why 
carrier  complaints  seeking  to  collect  unpaid 
freight  from  a  shipper  should  be  brought 
under  the  (Commission's  jurisdiction  *  *  *. 
However,  the  (Commission  may  not  itself  act 
upon  those  policy  reasons  in  the  first 
instance:  that  power  is  reserved  to  (Congress. 
At  present,  it  continues  to  appear  that  section 
10(a)(1)  does  not  encompass  ordinary  freight 
collection  complaints. 

Unpaid  Freight  Charges— Final 
Interpretive  Pule,  58  FR  7190,  7193, 

Feb.  5, 1993  (quoting  Notice  of  Proposed 
Rulemaking). 

More  compelling,  however,  is  the 
(Conferences'  observation  that  current 
(Commission  rules  already  require 
careful  pleading  and  provide  presiding 
officers  with  a  variety  of  options  for  the 
disposition  of  inadequately  drafted 
complaints.  Commission  regulations 
mandate  that  complaints  "friily  describe 
the  alleged  violation  of  the  specific 
section(s)  of  the  shipping  statute(s) 
involved  and  how  complainant  is  or 
was  directly  injured  as  a  result.”  46  CFR 
part  502,  Exhibit  No.  1  to  subpart  E 
(§  502.62)— (Complaint  From  and 
Information  Chemist.  If  the  complaint 
lacks  sufficient  facts,  the  ALJ  can 
require  that  it  be  amended,  pursuant  to 
Rule  62(c),  which  directs: 

If  the  complaint  foils  to  indicate  the 
sections  of  the  acts  alleged  to  have  been 
violated  or  clearly  to  state  facts  which 
support  the  allegations,  the  (Commission  may. 


on  its  own  initiative,  require  the  ccunplaint 
to  be  amended  to  supply  such  further 
particulars  as  it  deems  necessary. 

The  AL)  enjoys  broad  discretion  even 
when  the  respondent  fails  to  respond  to 
the  complaint.  Rule  64(b),  46  (CFR 
502.64(b),  provides: 

In  the  event  that  respondent  should  foil  to 
file  and  serve  the  answer  within  the  time 
provided,  the  presiding  officer  may  enter 
such  rule  or  o^r  as  may  be  just,  or  may  in 
any  case  require  such  proof  as  he  or  she  may 
deem  proper,  except  that  the  presiding  officer 
may  permit  the  filing  of  a  delayed  answer 
after  the  time  for  filing  has  expired,  for  good 
cause  showm. 

Furthermore,  it  is  already  within  the 
ALJ's  discretion  to  dismiss  a  conq)laint 
sua  sponte,  if  a  complaint  fails  to  allege 
facts  sufficient  to  establish  the 
(Commission's  subject  matter 
jurisdiction  over  the  dispute. 
Jurisdiction  must  appear  on  the  face  of 
a  complaint,  as  the  (Commission's 
jurisdiction  is  of  limited  scope:  section 
11(a),  which  establishes  jurisdiction 
over  private  actions  for  violations  of  the 
1984  Act,  gives  the  (Commission 
authority  to  hear  only  complaints 
“alleging  a  violation  of  the  Act.”  * 
Moreover,  (Commission  regulations 
direct  that  complaints  must  include  an 
“allegation  of  jurisdiction,”  i.e.,  a 
“synopsis  of  the  statutory  basis  of  the 
claim.”  46  CFR  part  502,  Exhibit  No.  1 
to  subpart  E:  see  also  Federal  Rule  of 
Civil  Procedure  8(a)(1)  (requiring  a 
“short  and  plain  statement  of  the 
grounds  upon  which  the  court's 
jurisdiction  depends”).  The 
jurisdictional  requirement  cannot  be 
satisfied  by  a  pro  forma  recitation  of  a 
section  of  the  1984  Act.  as  to  do  so 
would  provide  easy  circumvention  of 
the  bounds  of  Commission  authority; 
instead,  the  pleading  must  contain 
averments  in  its  claim  for  relief 
demonstrating  that  the  action  actually 
does  arise  under  the  1984  Act.^ 
Therefore,  if  a  section  10(a)(1) 
complaint  fails  to  allege  necessary 
elements  required  hy  the  statute  (and 
instead  contains  only  those  allegations 
necessary  to  establish  a  state  law  claim 


•  The  section  directs  that  “(alcy  person  may  file 
with  the  Ck)mmission  a  sworn  complaint  alleging  a 
violation  of  this  Act  other  than  section  6(g),  and 
may  seek  reparations  (or  any  injury  caused  to  the 
complainant  by  that  violation.** 
r  “It  is  well  settled  that  the  recitation  of  a  statute 
can  neither  deprive  a  court  of  jurisdiction  nor 
confer  jurisdiction  upon  iL  It  is  the  operative  facts 
pleaded  alone  which  can  do  that’*  Beeler  v.  United 
States,  338  F.2d  687, 689  (1964),  citing  Newberry 
V.  Central  of  Georgia  By.  Co.,  276  F.  337,  341  (5fo 
Cir.  1921).  See  also  Buigess  v.  Charlottesville 
Savings  and  Loon  Association.  477  F.2d  40, 43  (4th 
Cir.  1973)  ("complaint  must  however,  contain 
allegations  affirmatively  and  distinctly  establishing 
fedmal  grounds  not  in  mere  form,  but  in 
substance")  (citations  omitted) 
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for  breach  of  contract),  the  complaint 
would  be  inadequate  to  establish 
Commission  jurisdiction  over  the  claim, 
and  would  be  subject  to  dismissal 
without  prejudice,  either  sua  sponte  or 
on  respondent’s  motion.* 

In  light  of  the  guidance  provided  to 
complainants  by  the  existing 
regulations,  and  the  broad  discretion  to 
address  inadequate  pleadings  currently 
enjoyed  by  ALJs,  we  are  satisHed  that  a 
new  procedural  rule  applicable  only  to 
section  10(a)(1)  is  not  needed  at  this 
time  for  the  efficient  disposition  of  these 
cases. 

This  conclusion  finds  additional 
support  in  the  fact  that,  since  the 
publication  of  the  Interpretive  Rule,  in 
February  1993,  there  have  been  only 
two  section  10(a)(1)  unpaid  freight 
complaints  filed  with  the  Commission.* 
Both  complaints  included  language 
alleging  the  presence  of  an  unfair  device 
or  means.  The  Interpretive  Rule 
therefore  appears  to  have  served  its 
intended  purpose  by  making  clear  the 
elements  required  to  establish  a 
violation  of  section  10(a)(l).i<> 

Therefore,  on  the  basis  of  the 
foregoing  considerations,  the  Proposed 
Rule  is  withdrawn,  and  this  proceeding 
is  discontinued. 

By  the  Commission. 

Joseph  C  Polking, 

Secrefoiy. 

(FR  Doc.  93-18887  Filed  8-6-93;  8:45  am) 
BiLLING  COOC  aTSO-OI-M 


f  Federal  courts  have  long  recognized  the 
obligation  of  judges  to  raise  jurisdictional  questions 
by  their  own  motion.  See,  e.g..  KVOS,  Inc.  v. 

Ass(  dated  Press,  299  U.S.  269,  277  (1936); 
ManfifieJd,  C.  S'  L.  M.  Ry.  Co.  v.  Swan,  111  U.S.  379, 
362  (1884);  John  Birch  Society  v.  National 
Broadcasting  Co.,  377  F.2d  194, 199  (2d  Cir.  1967); 
Arnold  V.  Troccoli,  344  F.2d  M2,  &44  (2d  Cir.  1965); 
Federal  Rule  of  Qvil  Procedure  12(h).  Soe  also 
Trane  Co.  v.  South  African  Marine  Cotp.,  19  F.M.C 
375,  378  (1976)  (ALJ  noting  jurisdictional 
deHciencies  not  raised  by  the  litigants). 

a  tropical  Shipping  &  Construction  Co.,  Ltd. 

V.  Valley  Wide  Produce,  Inc.,  Docket  No.  93-05 
(default  judgment  entered  July  20, 1993);  Waterman 
Steamship  Carp.  v.  General  Foundries  Inc.,  Docket 
No.  93-15  (complaint  nied  july  22, 1993). 

'"The  NIT  League  and  TWRA  suggest  tltat  the 
Commission  provide  more  detailed  guidelines  as  to 
what  facts  must  be  pleaded  to  state  a  cause  of  action 
under  section  lO(aKl).  However,  considerable 
guidance  has  already  been  provided  by  the 
Interpretive  Rule.  It  would  be  counterproductive  to 
try  to  resolve  myriad  hypothetical  scenarios  in  a 
rulemaking  proceeding;  such  paiticula.’ized 
disputes  would  be  decided  bnt  in  the  context  of 
individual  adjudications. 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  76 

[MM  Docket  No.  9^-218;  OA  93-931] 

Cable  Television  Service;  List  of  Major 
Television  Markets 

AGENCY:  Federal  Oimmunications 
Commission. 

AiniON:  Proposed  rule. 

SUMMARY:  The  Ckimmission  invites 
comments  on  its  proposal,  initiated  by 
a  request  flled  by  Chiistian  Television 
Ckirporation,  Inc.  ("CTC”),  to  amend  the 
Commission’s  Rules  to  change  the 
designation  of  the  Tampa-St.  Petersburg, 
Florida  television  market  to  include  the 
commtmity  of  Clearwater,  Florida.  This 
action  is  t^en  to  test  the  proposal  for 
market  hyphenation  through  the  record 
established  based  on  comments  filed  by 
interested  parties. 

OATES:  Ciomments  are  due  on  or  before 
August  27, 1993,  and  reply  comments 
are  due  on  or  before  September  13, 

1993. 

ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alan  E.  Aronowitz,  Mass  Media  Bureau. 
Policy  and  Rules  Division.  (202)  632- 
7792. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
93-218,  adopted  July  16, 1993,  and 
released  July  29, 1993.  The  complete 
text  of  this  document  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (room  239),  1919  M  Street,  NW., 
Washington,  DC  20554,  and  may  be 
purchased  from  the  Commission’s  copy 
contractor.  International  Transcription 
Service.  (202)  857-3800,  2100  M  Street. 
NW..  Washington.  DC  20037. 

Synopsis  of  the  Notice  of  Proposed  Rule 
Making 

1.  The  Commission,  in  response  to  a 
Petition  for  Rulemaking  Hied  by 
Christian  Television  Corporation,  Inc., 
licensee  of  W(XF(TV),  Clearwater, 
Florida,  proposed  to  amend  Section 
76.51  of  the  Rules  to  change  the 
designation  of  the  Tampa-St.  Petersburg, 
Florida  television  market  to  include  the 
comraimity  of  Clearwater,  Florida. » 


>  On  September  25, 1985,  the  ConMnission 
dismissed  as  moot  a  number  of  petitions  and 
requests,  including  CTCs,  involving  mandatory 
carriage  issues  following  the  United  States  Court  of 
Appeals  decision  in  Quincv  Cable  TV,  Inc.  v.  FCC 
768  F.2d  1434  (D.C  Cir.  1985),  cert,  denied,  476 
U.S.  1169  (1986),  and  t)ie  Commission’s  subsequent 


2.  In  evaluating  past  requests  fn*- 
hyphenatitm  of  a  market,  the 
Commission  has  considered  the 
following  factors  as  relevant  to  its 
examination:  (1)  The  distance  betwemi 
the  existing  designated  communities 
and  the  community  proposed  to  be 
added  to  the  designation;  (2)  whether 
cable  carriage,  if  afforded  to  the  subject 
station,  would  extend  to  areas  beyond 
its  Grade  B  signal  coverage  area;  (3)  the 
presence  of  a  clear  showing  of  a 
particularized  need  by  the  station 
requesting  the  change  of  market 
designation:  and  (4)  an  indication  of 
benefit  to  the  public  firom  the  proposed 
change.  Each  of  these  factors  helps  the 
Commission  to  evaluate  individual 
market  conditions  consistent  “with  the 
underlying  competitive  purpose  of  the 
market  hyphenation  rule  to  delineate 
areas  where  stations  can  and  do,  both 
actually  and  lomcally,  compete.” 

3.  Based  on  me  facts  presented,  the 

Commission  believes  that  a  sufficient 
case  for  redesignation  of  the  subject 
market  has  been  set  forth  so  that  this 
proposal  should  be  tested  through  the 
rulemalung  process,  including  the 
comments  of  interested  parties.  It 
appears  from  the  information  before  the 
(Commission  that  WCLF  and  stations 
licensed  to  communities  in  the  Tampa- 
St.  Petersburg  television  market  do 
compete  for  audiences  and  advertisers 
throughout  most  of  the  proposed  * 

combined  market  area,  and  that 
evidence  has  been  presented  tending  to 
demonstrate  commonality  between  the 
proposed  community  to  be  added  to  a 
market  designation  and  the  market  as  a 
whole.  Moreover,  CTC’s  proposal 
appears  to  be  consistent  with  the 
Commission’s  policies  regarding 
redesignation  of  a  hyphenated  television 
market. 

Initial  Regulatory  Flexibility  Analysis 

4.  The  Commission  certifies  that  the 
Regulatory  Flexibility  Act  of  1980  does 
not  apply  to  this  rulemaking  proceeding 
because  if  the  proposed  rule  amendment 
is  promulgated,  there  will  not  be  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities,  as  defined  by  Section  601(3)  of 
the  Regulatory  Flexibility  Act.  A  few 
television  licensees  and  permittees  will 
be  affected  by  the  proposed  rule 
amendment.  The  ^cretary  shall  send  a 


dotannination  to  set  aside  the  cable  ‘‘must<any’* 
rules.  On  October  10, 1985,  (TFC  filed  a  petition  (or 
reconsideration  of  the  dismissal  of  its  rulemaking 
petition.  In  light  of  the  Commission’s  recent  actions 
implementing  the  provisions  of  Section  4  of  the 
Cable  Television  Consumer  Protection  and 
Competition  Act  of  1992  (’’Cable  Act”),  the 
Commission  granted  CTC's  petition  for 
reconsideration  and  reinstated  CTCs  rulemaking 
request. 
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cx)py  of  this  Notice  of  Proposed  Rule 
M^ng,  including  the  certification,  to 
the  Qiief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  in 
accordance  with  paragraph  603(a)  of  the 
Regulatory  Flexibility  Act.  Public  Law 
No.  96-354,  94  Stat.  1164,  5  U.S.C. 
Section  601  et  seq.  (1981). 

Ex  Parte 

5.  This  is  a  non-restricted  notice  and 
comment  rulemaking  proceeding.  Ex 
parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  they  are  disclosed  as 
provided  in  the  Commission’s  Rules. 

See  generally  47  CFR  1.1202, 1.1203  and 
1.1206(a). 

Comment  Dates 

6.  Pursuant  to  applicable  procedures 
set  forth  in  Sections  1.415  and  1.419  of 
the  Commission’s  Rules,  interested 
parties  may  file  comments  on  or  before 
August  27, 1993,  and  reply  comments 
on  or  before  September  13, 1993.  All 
relevant  and  timely  comments  will  be 
considered  before  final  action  is  taken 
in  this  proceeding.  To  file  formally  in 
this  proceeding,  participants  must  file 
an  original  and  four  copies  of  all 
comments,  reply  comments,  and 
supporting  comments.  If  participants 
Vant  each  Commissioner  to  receive  a 
personal  copy  of  their  comments,  an 
original  plus  nine  copies  must  be  filed. 
Comments  and  reply  comments  should 
be  sent  to  the  Office  of  the  Secretary, 
Federal  Communications  Commission, 
Washington,  DC  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center  (room  239)  of  the  Federal 
Communications  Commission,  1919  M 
Street,  NW.,  Washington,  DC  20554. 

7.  Accordingly  this  action  is  taken  by 
the  Chief,  Mass  Media  Bureau,  pursuant 
to  authority  delegated  by  Section  0.283 
of  the  Commission’s  Rules. 

List  of  Subjects  in  47  CFR  Part  76 

Cable  television. 

Federal  Gkimmunications  Commission. 

Roy  ).  Stewart, 

Chief,  Mass  Media  Bureau. 

(FR  Doc.  93-18885  Filed  8-6-93;  8:45  ami 
BILUNQ  cooe  «712-01-M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part*  inn?  and  131? 

[Ex  Parte  No.  MC-213] 

Range  Tariffs — Fax  Rling 

AGENCY:  Interstate  Commerce 
Commission  (ICC). 

ACTION:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  The  ICC  is  proposing  to 
permit  carriers  to  supplement  range 
tariffs  by  filing  by  fax  the  actual  rate 
applicable  to  individual  shipments  prior 
to  transport  of  those  shipments. 

"Range”  tarifis  are  tariffs  that  disclose 
neither  the  actual  rate  for  a  shipment 
nor  an  objective  methodology  by  which 
the  rate  can  be  determined.  'The 
Commission  has  concluded  that  such 
tarifis  do  not  comply  fully  with 
statutory  rate  disclosure  requirements. 
Fax  supplementation  of  these  tariffs 
should  permit  carriers  to  respond 
rapidly  to  market  demands  while  still 
complying  with  the  statutory 
requirement  that  carriers  must  publish 
in  tarifis  filed  with  the  Commission  the 
rates  that  they  charge. 

DATES:  Comments  are  due  on  September 
8, 1993. 

ADDRESSES:  Send  comments  (an  original 
and  10  copies)  referring  to  Ex  Parte  No. 
MC-213  to:  Interstate  Commerce 
Commission,  Office  of  the  Secretary, 

Case  Control  Branch,  Washington,  D.C. 
20423. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Langyher  (202)  927-5160,  (TDD 
for  hearing  impaired  (202)  927-5721.] 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
issued  at  58  FR  3559  (January  11, 1993) 
in  No.  40887,  the  Commission  required 
motor  common  carriers  to  show  cause 
why  their  "range”  tariffs  should  not  be 
ordered  canceled  for  failure  to  comply 
with  the  rate  disclosure  requirements  of 
49  U.S.C.  10762.  The  Commission  has 
now  concluded  that  range  tariffs  do  not 
comply  fully  with  these  requirements 
(see  notice  of  decision  in  today’s  issue 
of  the  Federal  Register),  and,  once  the 
ICC  completes  this  proceeding,  carriers 
may  no  longer  rely  on  range  tariffs, 
standing  alone,  to  establish 
transportation  rates.  However,  because 
the  comments  indicated  that  carriers 
need  a  means  to  file  rates  rapidly  in 
order  to  compete  with  less  regulated 
transportation  providers  in  the 
transportation  “spot”  market,  the 
Commission  is  proposing  to  allow 
carriers  to  correct  the  disclosure 
deficiencies  of  range  tariffs  by  faxing  the 
rates  applicable  to  specific  shipments  to 


the  Commission  prior  to  transporting 
those  shipments. 

We  request  public  comment  on  all 
aspects  of  the  fax  filing  proposal 
including  (but  not  limited  to)  the 
following:  (1)  Whether  the  proposal  is  - 
operationally  practical  from  a  carrier’s 
point  of  view;  (2)  whether  it  would 
benefit  shippers  and/or  carriers;  (3) 
whether  carriers  are  likely  to  use  this 
tariff  arrangement,  or  would  be  more 
likely  to  use  some  other  means  of 
achieving  rate  flexibility;  (4)  how  many 
activating  tariffs  commenters  estimate 
would  be  filed  (yearly  or  daily);  (5) 
whether  a  significant  number  of  filings 
would  occur  at  night  or  on  weekends; 

(6)  whether  the  proposed  $1  per  page 
filing  fee  would  be  appropriate;  and  (7) 
whether  to  permit  carriers  to  use  any 
format  convenient  to  them  (such  as 
faxing  copies  of  bills  of  lading)  provided 
the  document  contains  all  of  the 
information  required  of  activating 
tariffs. 

Additional  information  is  contained 
in  the  Commission’s  decision.  To  obtain 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Office  of  the 
Secretary,  Room  2215,  Interstate 
Commerce  Commission,  Washington, 

DC  20423.  Telephone:  (202)  927-7428. 
[Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
927-5721.) 

Regulatory  Flexibility  Certification 

Pursuant  to  5  U.S.C.  605(b),  we 
conclude  that  our  proposed  action  in 
this  proceeding  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  economic  impact  would  be  minimal 
since  the  proposed  regulation  merely 
permits  the  filing  by  fax  (rather  than 
mail  or  hand  delivery)  of  rates  required 
by  statute  to  be  filed.  Thus  the  economic 
impact  is  unlikely  to  be  significant 
within  the  meaning  of  the  Regulatory 
Flexibility  Act. 

Environmental  Statement 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

List  of  Subjects 
49  CFR  Part  1002 

Administrative  practice  and 
procedure.  Common  carriers.  Freedom 
of  information.  User  fees. 

49  CFR  Part  1312 

Motor  carriers.  Moving  of  household 
goods.  Pipelines,  Tariffs. 

For  the  reasons  set  forth  in  the 
preamble,  the  Commission  proposes  to 
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amend  Chapter  X  of  Title  49  of  the  Code 
of  Federal  Regulations,  Parts  1002  and 
1312,  as  follows: 

PART  1002— FEES 

1.  The  authority  citation  for  Part  1002 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a)(4MA).  5  U.S.C 
553, 31  U.S.C.  9701  and  49  U.S.C  10321. 

2.  In  §  1002.2(f).  in  the  table.  No.  (74) 
is  redesignated  as  (74)(i)  and  revised  to 
read  as  follows;  a  new  (74)(ii)  is  added 
to  read  as  follows: 

§1002.2  RlingteM. 

•  «  *  *  A 

(f)  *  *  * 


Type  of  proceedinga  Fees 

(74)(i)  The  filing  of  tariffs  (ex-  $9  per  series 
cept  for  £K:tivating  tariffs),  transmitted, 
rate  schedules  and  con¬ 
tracts  IrKluding  supple¬ 
ments. 

(74){U)  Activating  tariffs .  $1  per  page. 


PART  1312— REGULATIONS  FOR  THE 
PUBLICATION,  POSTING  AND  FlUNG 
OF  TARIFFS,  SCHEDULES  AND 
RELATED  DOCUMENTS 

3.  The  authority  citation  for  part  1312 
continues  to  read  as  follows: 

Authority:  49  U.S.C  10321  and  10762;  5 
U.S.C.  553. 

§1312.14  [Amended] 

4.  The  heading  for  §  1312.14  is  revised 
to  read  as  follows: 

§1312.14  Statement  of  rates  and  fares 
(see  also  §1312.41). 

5.  A  new  §  1312.41  is  added  to  read 
as  follows: 

§1312.41  Range  tariffs. 

(a)  A  range  tariff  presents  a  series  of 
rates  or  discounts  with  each  rate  or 
discount  potentially  applicable  to  any 
given  shipment;  the  particular  rate  or 
discount  made  applicable  to  particular 
shipment(s)  is  given  effect  by  the  filing 
of  a  second  tariff.  Under  these 
circumstances  the  rate  or  discount  made 
applicable  by  the  filing  of  the  second 
tariff  takes  precedence  over  other  filed 
tariffs  otherwise  applicable  to  the 
shipment(s). 

(b)  To  initiate  range  tariff  pricing,  a 
carrier  shall: 

(1)  File  with  the  Commission  e  tariff 
setting  forth  the  series  (range)  of  rates  or 
discounts  potentially  applicable  to 
shipments  moving  on.  or  subsequent  to. 
the  effective  date  of  the  tariff.  The  tariff 
shall  show  on  its  title  page  the  term 
INITIATING  RANGE  TARIFF. 


(2)  Provide  in  such  tariff  a  listing  of 
all  other  filed  rate  tariffs  otherwise 
applicable  to  the  traffic  to  be  accorded 
range  pricing;  the  listing  shall  cite  such 
other  tariffs  by  the  name  of  their  issuing 
carrier  or  authorized  agent  and  by  its 
desimated  code  and  tariff  number. 

(3)  Simultaneously  amend  all  other 
filed  rate  tariffs  otherwise  applicable  to 
the  issue  traffic  to  include  the  filed 
initiating  range  tariff  as  a  publication 
governing  su^  other  tariffs. 

(4)  Provide  an  explanation  of  the 
application  of  the  tariff,  including  any 
conditions,  limitations  or  restrictions 
that  attend  use  of  the  tariff;  the 
explanation  shall  be  contained  in  an 
Item  150  designated  “Application  of 
Tariff*. 

(5)  File  not  more  than  one  initiating 
range  tariff  to  be  in  effect  at  any  one 
time;  however,  different  ranges  of  rates 
or  discounts  may  be  established  within 
the  one  tariff,  provided  the  application 
of  the  different  ranges  is  clearly 
explained  to  avoid  ambiguity  of 
applicability. 

(6)  File  initiating  range  tariffs  with  the 
Commission  in  the  manner  required  by 
§  1312.3  and  §  1312.4(a)  and  (b)  of  this 
part. 

(7)  Establish  and  maintain  with  the 
Commission  a  tariff  filing  fee  account 
pursuant  to  the  provisions  of 

§  1002.2(a)(l)(ii)  of  this  chapter,  for  use 
in  making  activating  range  tariff  filings 
under  paragraph  (c)  of  this  section. 

(c)  To  activate  for  particular 
shipment(s)  a  particidar  rate  or  discount 
(from  among  the  range  of  rates  or 
discounts  provided  in  the  initiating 
range  tariff  established  under  paragraph 
(b)  of  this  section),  a  carrier  shall: 

(1)  Prior  to  transport  of  the 
specifically  identified  shipment(s),  file 
with  the  Commission  a  tariff  stating  the 
actual  rate  or  discount  to  be  applied  to 
the  shipment(s).  The  tariff  shall  show  on 
its  title  page  the  term  ACTIVATING 
RANGE  TARIFF  and  shall  refer  to  the 
initiating  range  tariff  (previously 
established  imder  paragraph  (b)  of  this 
section)  as  a  control  tariff.  (2)  Issue 
activating  range  tariffs  in  the  carrier’s 
own  name,  immediately  followed  by  the 
carrier’s  code  and  the  characters  ‘'6R’’; 
immediately  under  this  designation 
shall  be  shown  the  actual  date  of  filing 
with  the  Commission  (which  shall  serve 
as  the  date  on  which  the  tariff  becomes 
applicable  for  tra^c  moving  subsequent 
to  the  filing  thereof). 

Example:  IOC  ABCD  6R 
Filed:  7/1/93 

Each  page  of  the  activating  range  tariff 
(if  comprised  of  more  than  one  page) 
shall  show  this  same  information.  Each 
page  shall  be  sequentially  numbered 


with  the  final  page  stating  “end” 
following  the  last  page  number. 

(3)  Show  on  the  title  page  of  each 
activating  range  tariff  a  specific  date  of 
expiration,  which  shall  not  exceed  7 
days  from  the  date  of  the  tariff’s  filing. 

In  the  event  a  carrier  fails  to  designate 
an  expiration  date,  the  tariff  shall  expire 
7  days  from  the  date  of  filing. 

(4)  Identify  the  specific  traffic  to  be 
accorded  service  luider  the  stated  rate  or 
discount  with  whatever  information  is 
needed  to  specifically  identify  the 
intended  shipments,  but  in  any  event  at 
a  minimum  identifying  either  (a)  the 
shipper’s  name,  or  (b)  the  commodity 
description  and  origin  and  destination 
points. 

(5)  File  one  copy  of  each  activating 
range  tariff  with  the  Commission  by 
hand  or  by  "fax”  transmission  to  (phone 
number(s)  to  be  determined);  to  avoid 
the  necessity  of  filing  a  separate 
transmittal  letter  (see  §  1312.4(b)  of  this 
part),  the  title  page  of  every  activating 
range  tariff  shall  provide  the  name,  title 
and  phone  number  of  the  party 
authorized  to  submit  the  publication  for 
filing  with  the  Commission. 

(d)  Except  as  expressly  provided  in 
this  section,  range  tariffs  are  subject  to 
the  provisions  of  §§  1312.1  through 
1312.40  of  this  part. 

Decided;  August  8, 1993. 

By  the  Qunmission:  Chairman  McDnoald, 
Vice  Chairman  Simmons,  Commissioners 
Phillips,  Philbin,  and  Walden.  Commissioner 
Walden  conunented  with  a  separate 
expression.  Commissioner  Riillips  dissented 
with  a  separate  expression. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

[FR  Doc.  93-19002  Piled  8-6-93;  8:45  am) 
BflUltO  COOC  7038-01-e 


49  CFR  Part  1312 
[Ex  Farts  No.  MC-211] 

Revision  of  Tariff  Regulations — 
Indexes 

AGENCY:  Interstate  Commerce 
Commission  (ICC). 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  ICC  is  proposing  to 
require  tariffs  to  contain  indexes,  unless 
the  information  in  the  tariff  is  arranged 
in  a  pattern  readily  discernible  to  tariff 
users.  Because  many  tariffs  now  on  file 
contain  thousands  of  pages  but  no 
indexes,  the  rates  applicable  to 
particular  shipments  can  be  difficult  (or 
virtually  impossible)  to  determine. 
Indexes  will  improve  the  public’s  ability 
to  determine  the  rates  which  are 
contained  in  the  tariffs  and  which  are 
therefore  applicable  by  law. 
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DATES:  Comments  are  due  on  September 
8, 1993. 

ADDRESSES:  Send  comments  (an  original 
and  10  copies)  referring  to  Ex  Parte  No. 
MC-211  to:  Interstate  ^mmerce 
Commission.  Office  of  the  Secretary, 

Case  Control  Branch,  Washington,  E)C 
20423. 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  Herzig  (202)  927-5180  or  Charles 
E.  Lwgyher  (202)  927-5160.  [TDD  for 
hearing  impaired  (202)  927-5721.] 

SUPPLEMENTARY  INFORMATION:  In  an 
Advance  Notice  of  Proposed 
Rulemaking  issued  at  58  FR  3529 
Oanuary  11, 1993),  the  Commission 
requested  public  comment  on  whether 
to  require  indexes  for  tariffi.  The 
Commission  has  now  concluded  that 
some  indexing  requirement  is  necessary 
if  the  public  is  to  have  practical  access 
to  tariff  information,  and  is  proposing  a 
rule  requiring  indexes  where  the  tariff 
information  is  not  otherwise  arranged  in 
a  readily  discernible  pattern.  The  public 
is  requested  to  comment  on  (1)  the 
proposed  rule  itself,  (2)  the  frequency  of 
index  updating  that  should  be  required, 
(3)  the  implications  of  possible 
electronic  tarifr  filing,  (4)  the  ' 
appropriate  transition  time  required  for 
complying  with  the  indexing 
requirement,  (5)  our  regulatory 
flexibility  findings  (discussed  below), 
and  (6)  any  other  matters  relevant  to  the 
indexing  proposal. 

Additional  information  is  contained 
in  the  Commission’s  decision.  To  obtain 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Office  of  the 
Sectary,  room  2215,  Interstate 
Commerce  Commission,  Washington, 
DC  20423.  Telephone:  (202)  927-7428. 
[Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
927-5721.) 


Regulatory  Flexibility  Certification 

Pursuant  to  5  U.S.C.  605(b),  we 
conclude  that  our  proposed  action  in 
this  proceeding  would  not  have  a 
significant  economic  impact  on  a 
substantial  nmnber  of  small  entities. 

The  economic  impact,  which  would 
consist  of  the  costs  of  publishing 
indexes,  would  not  be  significant. 
Carriers  already  are  required  by  statute 
to  file  tariffs  containing  rates  and  other 
terms  of  service.  The  new  rule  would 
merely  require  carriers  to  file  indexes 
for  materials  they  are  already  obliged  by 
law  to  prepare.  Moreover,  the  economic 
impact  would  be  mitigated  by  the  fact  ' 
that  (1)  many  carriers  probably  already 
prepare  internal  indexes  for  their  own 
use,  (2)  carriers  would  not  have  to 
provide  indexes  if  the  information  in 
their  tariffs  is  arranged  in  a  pattern  that 
is  easily  discernible,  and  (3)  the 
proposed  rule  is  flexible,  allowing  a 
carrier  to  choose  an  index  that  best 
accords  with  the  carrier’s  preferred  tariff 
format.  For  these  reasons,  although 
indexing  would  admittedly  require 
additional  carrier  expense  by  what  is 
potentially  a  substantial  number  of 
small  entities  (because  all  small 
trucking  companies  will  have  to 
comply),  the  economic  impact  is 
unlikely  to  be  significant  within  the 
meaning  of  the  Regulatory  Flexibility 
Act. 

Environmental  Statement 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

List  of  Subjects  in  49  CFR  Part  1312 

Motor  carriers.  Moving  of  household 
goods.  Pipelines,  Tariffs. 

Decided:  July  23, 1933. 

By  the  Conunission,  Chairman  McDonald, 
Vice  Chairman  Simmons,  Commissioners 


Phillips,  Philbin,  and  Walden.  Commissioner 
Phillips  commented  with  a  separate 
expression.  Commissioner  Philbin  concurred 
in  part  and  dissented  in  part  with  a  separate 
expression.  Commissioner  Walden  dissented 
with  a  separate  es^pression. 

Sidney  L.  Strickland, 

Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  the  Commission  proposes  to 
amend  chapter  X  of  title  49  of  the  Code 
of  Federal  Regulations,  part  1312  as  set 
forth  below. 

PART  1312— REGULATIONS  FOR  THE 
PUBLICATION,  POSTING  AND  RUNG 
OF  TARIFFS,  SCHEDULES  AND 
RELATED  DOCUMENTS 

1.  The  authority  citation  for  part  1312 
continues  to  read  as  follows: 

Authority:  49  U.S.C  10321  and  10762;  5 
U.S.C  533. 

2.  In  §  1312.13,  paragraph  (a)  is 
redesignated  as  paragraph  (a)(1)  and  a 
new  paragraph  (a)(2)  is  added  to  read  as 
follows: 

§  1 31 2.1 3  Contents  of  tariffs. 

(a)  *  *  * 

(2)  Tariff  information  must  be 
presented  in  a  way  that  facilitates  the 
determination  of  ffie  prices  and  services 
offered,  and  the  related  classifications, 
rules,  and  practices.  When  information 
within  a  tariff  is  not  arranged  in  a 
pattern  readily  discernible  to  tariff 
users,  indexes  of  the  exact  location  of  * 
such  information  (by  item  number,  rule 
number,  page  number,  etc.)  shall  be 
provided.  The  Commission  reserves  the 
right  to  require  reissue  or  amendment  of 
any  tariff  which  does  not  satisfy  these 
standards. 

***** 

[FR  Doc.  93-19003  Filed  8-6-93;  8:45  am) 
BILUNQ  CODE  703S-01-P 
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This  section  of  the  FEDERAL  REGiSTER 
contains  docuntents  other  than  oiles  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  In  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Privacy  Act  of  1974;  Systems  of 
Records 

AGENCY:  Ofnce  of  the  Secretary,  USDA. 

ACTION:  Notice  of  revision  of  Privacy  Act 
systems  of  records. 

SUMMARY:  Notice  is  hereby  given  that 
the  United  States  Department  of 
Agriculture  (USDA)  is  amending  one  of 
its  Privacy  Act  Systems  of  Records, 
USDA/FmHA-1,  "Applicant,  Borrower, 
Grantee  or  Tenant  File.” 

EFFECTIVE  DATE:  This  notice  will  be 
adopted  without  further  publication  in 
the  Federal  Register  on  October  8, 1993, 
unless  modified  by  a  subsequent  notice 
to  incorporate  comments  received  from 
the  public.  Comments  must  be  received 
by  the  contact  person  listed  below  on  or 
before  September  8, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dorothy  Hinden,  Freedom  of 
Information  Officer,  General  Services 
Staff,  Farmers  Home  Administration 
(FmHA),  USDA,  Room  6847,  South 
Building,  Washington,  DC  20250; 
Telephone:  (202)  720-9638. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  revision  is  to  amend  the 
system  of  records  entitled,  "USDA/ 
FmHA-1  Applicant,  Borrower,  Grantee, 
or  Tenant  File.”  "Categories  of  records 
in  the  system”  is  modified  to  include 
appraisals.  This  revision  also  clarifies 
which  information  contained  in  the 
system  will  be  released  to  the  recipients 
under  the  routine  uses. 

Stylized  language  has  been  utilized 
for  three  routine  uses:  (1)  To  the 
Department  of  Justice  for  use  in 
litigation,  (2)  for  other  disclosures  in 
litigation,  and  (3)  for  law  enforcement 
purposes. 

The  footnotes  are  no  longer  applicable 
under  the  routine  uses. 


The  notice  has  been  amended  to 
delete  fovir  routine  uses  because  they  are 
no  longer  needed: 

1.  “Referral  of  information  *  *  *  for 
statistical  reports  and  news  releases 
citing  borrowers'  proeress.” 

2.  ^Referral  to  employers  *  *  *  to 
determine  repayment  ability  and 
eligibility  for  FmHA  programs  and 
benefits.” 

3.  "Referral  of  commercial  credit 
information  *  *  *  to  make  the 
information  publicly  available.” 

4.  “Referrm  to  a  court  *  *  *  in  the 
course  of  discovery  *  *  *  necessary  to 
the  proceeding.” 

Accordingly,  USDA  amends  the 
FmHA  System  of  Records,  USDA/ 
FmHA-1  “Applicant,  Borrower,  Grantee 
‘  or  Tenant  File,  USDA/FmHA,” 
published  in  its  entirety  in  58  FR  6105, 
January  26, 1993. 

Signed  at  Washington,  DC,  on  July  23. 
1993. 

Mike  Espy, 

Secretary  of  Agriculture. 

USDA/FmHA-l 
SYSTEM  NAME: 

Applicant,  Borrower,  Grantee  or 
Tenant  File,  USDA/FmHA. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  includes  files  containing 
applicants',  borrowers',  grantees', 
tenants',  and  their  respective  household 
members'  characteristics,  such  as  gross 
and  net  income,  sources  of  income, 
capital,  assets  and  liabilities,  net  worth, 
age,  race,  number  of  dependents,  marital 
status,  reference  material,  farm  or  ranch 
operating  plans,  and  property 
appraisals.  The  system  also  includes 
credit  reports  and  personal  references 
from  credit  agencies,  lenders, 
businesses,  and  individuals.  In  addition, 
a  running  record  of  observation 
concerning  the  operations  of  the  person 
being  financed  is  included.  A  record  of 
deposits  in  and  withdrawals  from  an 
individual's  supervised  bank  account  is 
also  contained  in  those  files  where 
appropriate.  In  some  County  Offices, 
this  record  is  maintained  in  a  separate 
folder  containing  only  information 
relating  to  activity  within  supervised 
bank  accounts.  Some  items  of 
information  are  extracted  from  the 
individual's  file  and  placed  in  a  card 
file  for  quick  reference. 

«  *  «  #  * 


ROUTINE  USES  OF  RECORDS  MAINTAiNED  IN  THE 
SYSTEM,  INCLUDWa  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  When  a  record  on  its  face,  or  in 
conjimction  with  other  records, 
indicates  a  violation  or  potential 
violation  of  law,  whether  civil,  criminal 
or  regulatory  in  natiu^,  and  whether 
arising  by  general  statute  or  particular 
program  statute,  or  by  regulation,  rule, 
or  order  issued  pursuant  thereto, 
disclosure  may  be  made  to  the 
appropriate  agency,  whether  Federal, 
foreign.  State,  local,  or  tribal,  or  other 
public  authority  responsible  for 
enforcing,  investigating  or  prosecuting 
such  violation  or  charged  with  enforcing 
or  implementing  the  statute,  or  rule, 
regulation,  or  order  issued  pursuant 
thereto,  if  the  information  disclosed  is 
relevant  to  any  enforcement,  regulatory, 
investigative  or  prosecutive 
responsibility  of  the  receiving  entity. 

2.  A  record  from  this  system  of 
records  may  be  disclosed  to  a  Member 
of  Congress  or  to  a  Congressional  stafi 
member  in  response  to  an  inquiry  of  the 
Congressional  office  made  at  the  written 
request  of  the  constituent  about  whom 
the  record  is  maintained. 

3.  Disclosure  may  be  made  of  names, 
home  addresses,  social  security 
numbers,  and  financial  information  to 
business  firms  in  a  trade  area  that  buy 
chattel  or  crops  or  sell  them  for 
commission.  This  is  in  order  that  FmHA 
may  benefit  from  the  purchaser 
notification  provisions  of  section  1324 
of  the  Food  Secmity  Act  of  1985  (7 
U.S.C.  163(e)).  The  Act  requires  that 
potential  purchasers  of  farm 
commodities  must  be  advised  ahead  of 
time  that  a  lien  exists  in  order  for  the 
creditor  to  perfect  its  lien  against  such 
purchases. 

4.  Disclosure  of  the  name,  home 
address,  and  information  concerning 
default  on  loan  repayment  when  the 
default  involves  a  security  interest  in 
tribal  allotted  or  trust  land.  Pursuant  to 
the  Cranston-Gonzales  National 
Affordable  Housing  Act  of  1990  (42 
U.S.C.  12701  et  seq.),  liquidation  may  be 
pursued  only  after  offering  to  transfer 
the  account  to  an  eligible  tribal  member, 
the  tribe,  or  the  Indian  Housing 
Authority  serving  the  tribe(s). 

5.  Referral  of  names,  home  addresses, 
social  security  numbers,  and  financial 
information  to  a  collection  or  servicing 
contractor,  financial  institution,  or  a 
local.  State,  or  Federal  agency,  when 
FmHA  determines  such  referral  is 


4Z280 


Federal  Register  /  Vol.  58,  No.  151  /  Monday,  August  9,  1993  /  Notices 


appropriate  for  servicing  or  ooUecting  • 
the  borrower’s  account  or  has  provided 
for  in  contracts  with  servicing  or 
collection  agencies. 

6.  It  shall  be  a  routine  use  of  the 
records  in  this  system  of  records  to 
disclose  them  in  a  proceeding  before  a 
court  or  adjudicative  body,  «vhmi:  (a) 

The  agency  or  any  component  thereof; 
or  (b)  any  employee  of  the  agency  in  his 
or  her  official  capacity;  or  (c)  any 
employee  of  the  agency  in  his  or  her 
individual  capacity  wtere  the  agency 
has  agreed  to  represent  the  employee;  or 
(d)  the  United  States  is  a  party  to 
litigation  or  has  an  interest  in  such 
litigation,  and  by  careful  review,  the 
agency  determines  that  the  records  are 
both  relevant  and  necessary  to  the 
litigation,  provided,  howevM',  that  in 
each  case,  the  i^ency  determines  that 
disclosure  of  the  records  is  a  use  of  the 
information  oontainMi  in  the  records 
that  is  compatffifo  with  the  purpose  for 
which  the  agency  collected  the  records. 

7.  Refenal  of  name,  home  address, 
and  financial  information  for  selected 
borrowers  to  financial  consultants, 
advisors,  laoding  institutions, 
packagers,  agents,  and  private  or 
commercial  credit  sources,  v^ien  FmHA 
determines  sudi  referral  is  appropriate 
to  encourage  the  borrower  to  refinainre 
their  FmHA  indebtedness  as  required  by 
Title  V  of  the  Housing  Ac^  of  1949,  as 
amended  (42  U.S.C  1471). 

6.  Referral  of  legally  enforceable  debts 
to  the  Department  of  the  Treasury, 
Internal  Revenue  Service  (IRS),  to  be 
offset  against  any  tax  refund  that  may 
become  due  the  debtor  for  the  tax  year 
in  which  die  referral  is  made,  in 
accordance  with  the  IRS  regulations  at 
26  CFR  301.6402-6T,  Offset  of  Past  Due 
Legally  Enforceable  Debt  Against 
Overpayment,  and  under  the  authority 
contained  in  31  U.S.C.  3720A. 

9.  Referral  of  information  r^arding 
indebtedness  to  the  Defense  Manpower 
Data  Center,  Department  of  Defense,  and 
the  United  States  Postal  Service  for  the 
purpose  of  conducting  computer 
matdiing  programs  to  identify  and 
locate  individuals  receiving  Federal 
salary  or  benefit  payments  and  who  are 
delinquent  in  their  repayment  of  debts 
owed  to  the  U.S.  Government  under 
certain  programs  administered  by  the 
FmHA  in  order  to  collect  debt  under  the 
provisions  of  the  Debt  Collection  Act  of 
1982  (5  U.S.C.  5514)  by  volimtary 
repayment,  administrative  or  sal^ 
offset  procedures,  or  by  collection 
agencies. 

10.  Referral  of  names,  home 
addresses,  and  financial  information  to 
lending  institutions  when  FmHA 
determines  the  individual  may  be 


financially  capable  of  qualifying  for 
credit  with  or  without  a  guarantee. 

11.  Disclosure  of  names,  home 
addresses,  social  security  numbers,  and 
financial  information  to  lending 
institutions  that  have  a  lien  against  the 
same  property  as  FmHA  for  the  purpose 
of  the  collection  of  the  debt.  Th^  loans 
can  be  under  the  direct  and  guaranteed 
loan  programs. 

12.  Referral  to  private  aUomeys  under 
contract  with  eitl^  FmHA  <xr  with  the 
Department  of  Justice  for  the  purpose  of 
foreclosure  and  possession  actions  and 
collection  of  past  due  accounts  in 
connection  with  FmHA. 

13.  It  shall  be  a  routine  use  of  the 
records  in  this  s>'stem  of  records  to 
disclose  them  to  the  Department  of 
Justice  when:  (a)  The  agency  or  any 
component  thereof;  or  (b)  any  employee 
of  the  agency  in  his  or  her  official 
capacity  where  the  Department  of 
Justice  has  agreed  to  represent  the 
employee;  or  (c)  the  United  States 
Government,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and  by 
careful  review,  the  agency  determines 
that  the  records  are  both  relevant  and 
necessary  to  the  litigation  and  the  use  of 
such  records  by  the  Department  of 
Justice  is  therefore  deemed  by  the 
agency  to  be  for  a  purpose  that  is 
compatible  with  the  purpose  for  whidi 
the  agency  collected  the  records. 

14.  Referral  of  names,  home 
addresses,  social  security  numbers,  and 
financial  information  to  the  Department 
of  Housing  and  Urban  Development 
(HUD)  as  a  record  of  location  utilized  by 
Federal  agencies  for  an  automatic  credit 
prescreening  system. 

15.  Referral  of  names,  home 
addresses,  social  security  numbers,  and 
financial  information  to  the  Department 
of  Labor.  State  Wage  Information 
Collection  i^encies,  and  other  Federal, 
State,  and  loc»l  ^encies,  as  well  as 
those  responsible  for  verifying 
information  fomished  to  qualify  for 
Federal  benefits,  to  conduct  wage  and 
benefit  matching  through  manual  and/or 
automated  means,  for  the  purpose  of 
determining  compliance  with  Federal 
regulations  and  appropriate  servicing 
actions  against  those  not  entitled  to 
program  benefits,  including  possible 
recovery  of  improper  benefits. 

16.  Referral  of  names,  home 
addresses,  and  financial  informaticm  to 
financial  consultants,  advisors,  or 
underwriters,  when  FmHA  determines 
such  referral  is  appropriate  for 
developing  packaging  and  marketing 


strategies  involving  the  sale  of  FmHA 
loan  assets. 

***** 

(FR  Doc.  93-18994  Filed  8-6-93;  8:45  am] 
SHXINO  CODE  M44-W-M 

Animal  and  Plant  Healdi  Inspection 
Service 

[Dociwt  No.  •3-094-1] 

Availability  of  Environmental 
Assessments  end  Findings  of  No 
Significant  Impact 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 

ACTION:  NoUce. 

SUMMARY:  We  are  advising  the  public 
that  five  environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  by  the  Animal  and  Plant 
Health  Inspection  Service  relative  to  the 
issuance  of  permits  to  allow  the  field 
testing  of  genetically  engineered 
organisms.  The  environmental 
assessments  provide  a  basis  for  our 
conclusion  t^t  the  field  testing  of  th^ 
genetically  engineered  organisms  will 
not  present  a  risk  of  introducing  or 
disseminating  a  plant  pest  and  will  not 
have  a  signiffoant  impact  on  the  quality 
of  the  human  environment.  Based  on  its 
findings  of  no  significant  impact,  the 
Animal  and  Plant  Health  Inspection 
Service  has  determined  that 
environmental  impact  statements  need 
not  be  prepared. 

ADDRESSES:  Copies  of  the  environmental 
assessments  findings  of  no 
significant  impact  are  available  for 
public  inspection  at  USDA.  room  1141, 
South  Building,  14th  Street  and 
Independence  Avenue  SW., 

Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  those  documents  are  encouraged 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Arnold  Foudin,  Deputy  Director, 
Biotechnology  Permits,  BBH*.  APHIS. 
USDA,  room  850,  Federal  Building, 

6505  Belcrest  Road,  Hyattsville,  MD 
20782,  (301)  436-7612.  For  copies  of  the 
environmental  assessments  and  findings 
of  no  significant  impact,  write  to  Mr. 
Clayton  Givens  at  the  same  address. 
Please  refiar  to  the  permit  numbers  listed 
below  when  ordning  documents. 
SUPPLEMENTARY  INFORMATION:  Tire 
regulations  in  7  CFR  part  340  (referred 
to  below  as  the  regulations)  regulate  the 
introduction  (importation,  interstate 
movement,  and  release  into  the 
environment)  of  g^retically  engineered 
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organisms  and  products  that  are  plant 
pests  or  that  there  is  reason  to  believe 
are  plant  pests  (regulated  articles).  A 
permit  must  be  obtained  before  a 
regulated  article  may  be  introduced  into 
the  United  States.  The  regulations  set 
forth  the  procedures  for  obtaining  a 
limited  permit  for  the  importation  or 
interstate  movement  of  a  regulated 
article  and  for  obtaining  a  permit  for  the 
release  into  the  environment  of  a 
regulated  article.  The  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  has 
stated  that  it  would  prepare  an 
environmental  assessment  and,  when 


necessary,  an  environmental  impact 
statement  before  issuing  a  permit  for  the 
release  into  the  en  vironment  of  a 
lated  article  (see  52  FR  22906). 
the  course  of  reviewing  each  permit 
application,  APHIS  assessed  the  impact 
on  the  environment  that  releasing  the 
organisms  imder  the  conditions 
described  in  the  permit  application 
would  have.  APHIS  has  issued  permits 
for  the  field  testing  of  the  organisms 
listed  below  after  concluding  that  the 
organisms  will  not  present  a  risk  of 
plant  pest  introduction  or  dissemination 
and  will  not  have  a  significant  impact 
on  the  quality  of  the  human 


environment.  The  environmental 
assessments  and  findings  of  no 
significant  impact,  whi^  are  based  on 
data  submitted  by  the  applicants  and  on 
a  review  of  other  relevant  literature, 
provide  the  public  with  documentation 
of  APHIS’  review  and  analysis  of  the 
environmental  impacts  associated  with  • 
conducting  the  field  tests. 

Environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepcured  by  APHIS  relative  to  the 
issuance  of  permits  to  allow  the  field 
testing  of  the  following  genetically 
engineered  organisms: 


Permit  No. 

Permitlee 

Date  issued 

Organisms 

Field  test  loca¬ 
tion 

93-175-01,  renewal 
of  permit  91-205- 
01,  Issued  on  10- 
22-01. 

Catgene,  Incorporated  . 

07-02-93 

Rapeseed  plants  geneticalty  engineered  to 
express  an  oil  modification  gene. 

California. 

93-074-03  . 

Upjohn  Company . 

07-12-93 

Cucumber  plants  genetically  engineered  to 
express  resistance  to  cucumber  mosaic 
virus,  watermelon  mosaic  virus  2,  and 
zucchini  yellow  mosaic  virus. 

Georgia. 

93-105-02  . 

University  of  Florida . 

07-12-93 

Peanut  plants  genetically  engineered  to  ex¬ 
press  resistance  to  tomato  spotted  wilt 
virus  and  a  marker  gene  for  tolerarKe  to 
the  phosphinothricin  class  of  herbicides. 

Florida. 

93-118-01  . 

New  York  State  Agricultural  Experi¬ 
ment  Station. 

07-12-93 

Squash  plants  geneticatly  engineered  to  ex¬ 
press  resistance  to  cucumber  mosaic 
virus,  watemnelon  mosaic  vinjs,  water¬ 
melon  mosaic  virus  2,  and  zucchini  yellow 
mosaic  virus. 

New  York. 

93-165-01  . 

Upjohn  Company . 

07-12-93 

Squash  plants  geneticalty  engineered  to  ex¬ 
press  resistance  to  zucchini  yellow  mo¬ 
saic  virus  and  watermelon  mosaic  virus  2. 

Maryiarto. 

The  environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969  (NEPA)(42  U.S.C.  4321  et  seq.), 
(2)  Regulations  of  the  Council  on 
Environmental  Quality  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  Regulations  Implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS 
Guidelines  Implementing  NEPA  (44  FR 
50381-50384,  August  28, 1979,  and  44 
FR  51272-51274,  August  31. 1979). 


Done  in  Washington.  DC,  this  3rd  day  of 
August  1993. 

Lonnie  ).  King, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

(FR  Doc.  93-18996  Filed  8-6-93;  8:45  am] 
BILUNG  CODE  3410-S4-M 


[Docket  No.  93-093-1] 

Receipt  of  A  Permit  Appiication  for 
Release  Into  the  Environment  of 
Genetically  Engineered  Organisms 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Notice. 


SUMMARY:  We  are  advising  the  public 
that  an  application  for  a  permit  to 
release  genetically  engineered 
organisms  into  the  environment  is  being 
reviewed  by  the  Animal  and  Plant 
Health  Inspection  Service.  The 
application  has  been  submitted  in 
accordance  with  7  CFR  part  340,  which 
regulates  the  introduction  of  certain 
genetically  engineered  organisms  and 
products. 

ADDRESSES:  Copies  of  the  application 
referenced  in  this  notice,  wi&  any 
confidential  business  information 
deleted,  are  available  for  public 
inspection  in  room  1141,  South 
Building,  U.S.  Department  of 
Agriculture,  14th  Street  and 
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Independence  Avenue  SW., 

Wasldngton,  DC.  between  8  a.m.  and 
4:30  p.m.,  Monday  throu^  Friday, 
except  holidays.  Persons  wishing  to 
insp^  an  application  are  encotm^ed  to 
call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reeding  room. 
You  may  obtain  copies  of  the 
documents  by  writing  to  the  person 
listed  under  “FOR  FURTHER  INFORMAIION 
CORTACT." 

FOR  FURTHER  mFORMAHON  CONTACT. 

Dr.  Arnold  Foudin,  Deputy  Director, 
Biotechnology  Permits,  BBEP,  APHIS. 


USDA,  room  850,  Federal  Building, 
6505  Belcrest  Ro^,  Hyattsville,  MD 
20782,  (301)  436-7612. 

SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340, 
“Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  Are  Plant 
Pests  or  WlUdi  Them  Is  Reason  to 
Believe  Are  Plant  Pests,**  lequira  a 
person  to  obtain  a  permit  before 
introducing  (impcMting,  moving 
interstate,  or  releasing  into  the 
environment)  into  the  United  States 


certain  genetically  engineered 
organisms  and  pifxlucts  that  are 
considered  “regulated  articles.’*  The 
regulations  set  forth  procedures  for 
obtaining  a  penoait  for  the  release  into 
the  environment  of  a  regulated  article, 
and  for  obtaining  a  limited  permit  for 
the  importation  or  interstate  movement 
of  a  regulated  article. 

Pursuant  to  these  regulations,  the 
Animal  and  Plant  Health  Inspection 
Service  has  received  and  is  reviewing 
the  following  application  for  a  permit  to 
release  genetically  engineered 
organisms  into  die  environment: 


Appicatlion  No. 

Applicant 

Date  re¬ 
ceived 

Organisms 

Field  test  location 

93-183-01,  renewal  of 
permit  92-156-01,  Is¬ 
sued  on  09-23-92. 

Caigene.  incorporated  ... 

07-02-93 

Rapeseed  plants  ganeticaiiy  er^gineered  to  ex¬ 
press  sense  or  caiti-sense  desaturase  genes,  a 
thioesterase  gene,  and  a  reductase  gene,  for 
oil  modification. 

Oeorgia. 

Done  in  Washington.  DC,  this  3rd  day  of 
.August  1993. 

Lonnie  I-King> 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Serrice. 

(FR  Doc  93-18995  Filed  8-6-93:  8:45  ami 
BILUNG  CODE  M1fr-S4-M 


Forest  Service 

Appeel  Exemption,  Burgett  Fire  Area 

AGENCY:  Forest  Service.  USDA 
ACTION:  Notice:  Burgett  Fire  Area 
Decision  Administrative  Appeal 
Exemption. 

SUMMARY:  On  July  30, 1993,  Lincoln 
National  Forest  Supervisor,  Lee  Poague, 
made  a  decision  to  approve  the  Burgett 
Fire  Rehabilitation  Plan  which  will 
provide  for  rehabilitation  of  the  Hre  area 
and  assist  in  restoring  the  forest 
resources  of  the  area  to  pre-fire 
conditions. 

The  4,293  acre  Burgett  Fire  in  new 
Mexico  damaged  timber  end  r^her 
resources.  The  Lincoln  National  Forest 
has  completed  an  environmental 
analysis  <m  the  impact  of  this  wildfire. 

It  will  be  necessary  to  rehabilitate 
sections  of  the  fire  area  and  recover 
timber  resources  in  a  short,  emergency 
timeframe  to  minimize  damages  to 
resources  damaged  by  the  fire.  Damaged 
timber  that  is  selected  to  be  harvested 
needs  to  be  removed  within  6  months  or 
the  value  will  decrease  due  to  rapid 
deterioration.  If  the  decision  document 
resulting  from  this  environmental 
analysis  is  appealed  under  36  CFR  part 
217,  valuable  time  in  rehabilitation  and 
‘isource  recovery  are  likely  to  be  lost. 


I  have  therefore  determined  that, 
pursuant  to  36  CFR  217.4(a)(ll), 
decisions  mvolving  rehabilitation  and 
timber  recovery  within  the  Burgett  Fire 
area  are  exempt  horn  administrative 
appeal. 

^pies  of  the  Environmental 
Assessment  are  available  upon  request 
at  the  Forest  Supervisor’s  office.  Federal 
Buildup,  11th  and  New  York  Ave., 
Alamogordo,  NM  66310. 

OATES:  This  notice  is  effective  August  9, 
1993. 

ADDRESSES:  Direct  comments  to:  Larry 
Henson.  Regional  Forester.  1570 
Southwestern  Region,  USDA  Forest 
Service,  517  Gold  Avenue,  SW., 
Albuquerque.  New  Mexico,  67102. 

FOR  FURTHER  INFORMATION  CONTACT: 

Milo  Larson,  Director,  Timber 
Management.  (505)  842-3240.  Direct 
requests  for  a  copy  of  the  appeal 
regulation  to  Pat  Jackson  at  the  above 
address. 

Dated:  August  2, 1993. 

Arvin  L.  White, 

Acting  Regional  Forester. 

[FR  Doc.  93-18920  Filed  8-6-93;  8:45  amj 
BILUNQ  CODE  M10-11-M 


Polyoxometaiate  Bleaching 
Consortium  Notice  of  Intent  To  Form  a 
Consortium 

Program  Description 

Purpose 

The  USDA,  Forest  Service,  Forest 
Products  Laboratory  (FPL)  is  seeking 
industrial  partners  to  form  a  consortium 
dedicated  to  the  application  of 
polyoxometaiate  bleaching  as  a  pulp 


treatment  Process  under  the  authority  of 
the  Federal  Technology  Transfer  Act  of 
1986  (15  U.S.C  3710a). 

An  industrial  partner  may  be  a 
Federal  Agency,  imiversity,  private 
business,  nonprofit  organization, 
research  or  engineering  «itity,  or 
combination  of  the  above. 

A  summary  of  the  proposed  research 
and  development  is  as  follows: 

(a)  All  aspects  of  pretreatment  prior  to 
application  of  polyoxometaiate 
oxidation. 

(b)  All  aspects  of  reactor  design  and 
operating  principles  for  application  of 
the  polyoxometaiate  delignifying  and 
bleaching  agents. 

(c)  All  aspects  of  catalyst  recovery  and 
remneration  processes. 

(d)  All  asp^s  of  pulp  washing. 

(e)  All  sy^ems  for  treatment  of 
sideprodtict  and  effluent  streams. 

(0  All  aspects  of  mill  closure 
procedures. 

(g)  All  polyoxometaiate  compounds 
intended  for  usa  as  oxidation  catalysts 
in  pulping  or  bleaching. 

(a)  All  combinations  of 
polyoxometalates  and  oxidants,  the 
latter  including  chemical  oxidants  and 
electrochemical  oxidation  processes. 

(i)  All  aspects  of  bleaching  sequence 
design  that  entail  the  combination  of 
polyoxometaiate  stages  with  additional 
acidic,  basic,  and/or  oxidative  stages. 

A  meeting  of  potential  industrid 
partners  will  be  held  October  5  and  6, 
1993,  to  discuss  formation  of  the 
consortium,  the  present  status  of  the 
technology,  and  the  anticipated 
technology  to  be  developed  under  the 
auspices  of  the  consortium.  Attendance 
at  the  meeting  is  open  to  anyone; 
however,  prior  to  attending  the  meeting. 
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each  person  attending  must  be  bound  by 
a  Prc^tnetary  hifonnation  Disclosure 
Agreement  wbkb  re(|uiie8  that 
proprietary  or  confidential  information 
disclosed  at  the  meeting  as  confidential 
be  kept  confidential.  C^ies  of  the 
agreement  may  be  obtained  by  writing 
the  address  shown  below.  Along  with 
the  request  lor  a  copies  of  the 
agreement  the  requester  must  provide 
the  legal  name  of  the  entity  makifl^ 
request  and  the  name(s)  of  the  person(s) 
who  will  represent  the  entity. 

The  FPL  Grants  and  Agreements 
Officer  will  negotiate  and  enter  into 
Cooperative  Research  and  Development 
Agreements  fCRADAs)  with  individual 
members  of  the  consortium  .The 
CRADAs  will  provide  for  statements  of 
the  mutuality  of  interest  of  the  pmties, 
the  actions  to  be  performed  by  the 
parties  which  contribute  to  the  research 
and  development,  and  the  disposition  of 
intellectual  property  rights  arising  from 
the  researdi.  It  is  anticipated  that  each 
CRADA  will  provide  the  industrial 
partner  with  a  right  of  first  refiisal  to 
negotiate  for  a  nonexclusive,  a  partially 
exclusive,  a  co-exclusive,  or  an 
exclusive  license  to  the  technology 
derived  from  the  research  under  the 
CRADA.  A  copy  of  a  sample  CRADA 
may  be  obtained  by  writing  to  the 
address  below. 

The  exetxition  of  a  CRADA  does  not 
commit  or  obligate  the  United  States  in 
any  way  to  provide  further  support  of  a 
project  or  any  portion  thereof  other  than 
as  provided  lor  in  the  CRADA. 

The  address  to  obtain  a  Proprietary 
Information  Disclosure  Agreement  or 
sample  CRADA  is:  John  G.  Bachhuber, 
Grants  and  Agreements  Officer,  USDA, 
Forest  Service,  Forest  Products 
Laboratory,  One  Gifford  Pinchot  Drive, 
Madison.  Wi  53705-2398. 

Done  at  Madison,  WI.  on  July  27.  1993. 
Kenaath  R.  Patscsao. 

Acting  Director. 

(FR  Doc.  93-19018  Filed  8-6-93:  8:45  ami 
aiuMG  CODE  3410-11-U 


Enzymatic  Oekiking  of  Recycled  Fibers 
Cor^tion  of  Notice  of  intent  to  Form 
a  Consortium 

Program  Description 
Purpose 

The  USDA,  Forest  Service,  Forest 
Products  Laboratory  (FPL)  announced 
the  formation  of  a  consortium  dedicated 
to  the  enzymatic  deinking  of  recycled 
fibers  under  ffie  authority  of  the  Federal 
Transfer  Act  in  the  Federal  Regnter, 
Vol.  58.  No.  134  dated  Thursday.  July 
15. 1993.  (58  FR  38115).  The  notice 
indicating  a  meeting  of  potential 


industrial  partners  would  be  held  on 
August  24. 1993,  to  discuss  the 
formation  of  the  consortrura,  the  present 
status  ol  the  technology,  and  the 
anticipated  lechnolo^  to  be  develfoped 
under  the  auspices  of  the  consortium. 
The  date  of  the  meeting  has  been 
changed  fiom  August  24, 1993,  to 
August  26  and  27, 1993.  All  other 
information  remains  as  stated  in  the 
original  announcement 

Done  at 'Madison,  WI,  on  )uly  27, 1993. 
Kenneth  R.  Peterson, 

Acting  Director. 

(FR  Doc.  93-19017  Filed  8-6-93;  8:45  am| 
BiLUMO  CODE  S4t0-11-M 


Timber  Bridge  Research  Joint  Venture 
Agreements;  Solicitation  of 
Applications  and  Application 
Guidelines 

Program  Description 

Purpose 

The  Federal  Highway  Administration 
and  the  USDA,  Forest  Service,  Forest 
Products  L^mratory  fFPL),  axe  wmidng 
cooperativriy  under  Pub.  L.  102-240, 
The  Intermodal  Surface  Transportation 
Efficiency  Act  (ISTEA)  of  1991,  on 
Research  lor  the  development  of  wood 
in  transportation  structures. 

The  FT^  is  now  inviting  proposals  for 
specific  areas  of  the  reseaitii  under  the 
authority  of  the  Food  Security  Act  of 
1985  (7  U.S.C.  3318(b)  and  will  award 
competitive  Research  Joint  Venture 
Agreements  for  cooperative  research 
related  to  wood  in  transportation 
structures.  The  specific  research  areas 
are  stated  within  diis  announcement. 

Eligibility 

Proposals  may  be  submitted  by  any 
Federal  Agency,  university,  private 
business,  nonprofit  organization,  or  any 
research  or  engineering  entity. 

An  applicant  must  qualify  as  a 
responsible  applicimt  in  order  to  be 
eligible  for  an  award.  To  qualify  as 
responsible,  an  applicant  must  meet  the 
following  standards; 

(a)  Adequate  financial  resources  for 
performance,  the  necessary  experience, 
organizational  and  technical 
qualifications,  and  facilities,  or  a  firm 
commitment,  arrangement,  or  ability  to 
obtain  same  (including  any  to  be 
obtained  through  subagr8ement(s))  or 
contracts; 

(b)  Ability  to  comply  with  the 
proposed  or  required  completion 
schedule  for  the  project; 

tc)  Adequate  financial  management 
system  and  audit  procedures  that 
provide  efficient  and  elective 


accountabiltty  and  control  of  all  funds, 
propecty,  and  ether  assets; 

(a)  Satisfactory  record  of  integrity, 
judgment,  and  perimrmance,  including, 
in  partiodar.  any  prtor  performance 
under  grants,  a^«ements,  and  contracts 
fiom  tlm  Federal  government;  and 

(e)  Otherwise  be  qualified  and  eligible 
to  receive  an  award  under  the 
applicable  laws  and  regulations. 

Available  Fundmg 

Available  funding  is  shown  under  the 
specific  research  areas,  below.  The  FPL 
will  reimburse  the  cooperator  not-to- 
exceed  eighty  percent  (80%)  of  the  total 
cost  of  the  research.  The  proposing 
entity  may  contribute  the  indirect  costs 
as  its  portion  of  the  total  cost  of  the 
research.  Indirect  costs  will  not  be 
reimbursed  to  State  Cooperative 
Institutions.  State  Cooperative 
Institutions  are  designated  by  the 
following: 

(a)  The  Act  of  July  2, 1862  (7  U.S.C. 
301  and  the  fbHowrng].  commonly 
known  as  the  First  Morrill  Act, 

(b)  The  Act  of  August  36, 1890  (7 
U.S.C.  321  and  the  blowing), 
commonly  known  as  the  Second  Morrill 
Act,  inchidtng  the  Tuskegee  hrstitute; 

(c)  The  Act  of  March  2. 1887  (7  U.S.C. 
361a  and  the  following),  commonly 
known  as  the  Hatch  Act  of  1887; 

<d)  The  Act  of  May  8. 1914  (7  U.S.C. 
341  and  the  following),  commonly 
known  as  the  Smith-Lever  Act; 

(e)  The  Act  of  October  10. 1962  (16 
use.  582a  and  the  following), 
commonly  known  as  the  Mclntire- 
Stennis  AxA  of  1962;  and 

({}  Sections  1429  through  1439 
(Animal  Health  and  Disease  Research), 
sections  1474  through  1483  (Rangeland 
Research)  of  Public  Law  95-113,  as 
amended  by  Public  Law  97-98. 

Definitions 

(a)  Grants  and  Agreements  Officer 
means  the  Grants  and  Agreements 
Officer  of  the  FTL  and  any  other  officer 
or  employee  of  the  Department  of 
Agriculture  to  whom  the  authority 
involved  may  be  delegated. 

(b)  Awarding  Official  means  the 
Grants  and  Agreements  Officer  and  any 
other  officer  or  employee  of  the 
Department  of  Agriculture  to  whom  the 
authority  to  issue  or  modify  awards  has 
been  delegated. 

(c)  Budget  Period  means  the  interval 
of  time  (usually  twelve  montlis)  into 
which  the  project  period  is  divided  for 
budgetary  and  reporting  purposes. 

(d)  Department  or  USIA  means  the 
U.S.  Department  of  Agriculture. 

(e)  Research  Joint  Venture  Agreement 
means  the  award  by  the  Grants  and 
Agreements  Officer  of  his/her  designee 
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to  a  cooperator  to  assist  in  meeting  the 
costs  of  conducting,  for  the  benefit  of 
the  public,  an  identified  project  which 
is  intended  and  designed  to  establish, 
discover,  elucidate,  or  confirm 
information  or  the  underlying 
mechanisms  relating  to  a  research 
problem  area  identified  herein. 

(f)  Cooperator  means  the  entity 
designated  in  the  Research  Joint  Venture 
Agreement  award  document  as  the 
responsible  legal  entity  to  whom  a 
Research  Joint  Venture  Agreement  is 
awarded. 

(g)  Methodology  means  the  project 
approach  to  be  followed  to  carry  out  the 
project. 

(h)  Peer  review  group  means  an 
assembled  group  of  experts  or 
consultants  qualified  by  training  and/or 
experience  in  particular  scientific  or 
technical  field  to  give  expert  advice  on 
the  technical  merit  of  grant  applications 
in  those  fields. 

(i)  Principal  Investigator  means  an 
individual  who  is  responsible  for  the 
scientific  and  technical  direction  of  the 
project,  as  designated  by  the  cooperator 
in  the  application  and  approved  hy  the 
Grants  and  Agreements  Officer. 

(j)  Project  means  the  particular 
activity  within  the  scope  of  one  or  more 
of  the  research  areas  identified  herein. 

(k)  Project  Period  means  the  total  time 
approved  by  the  Grants  and  Agreements 
Officer  for  conducting  the  proposed 
project  as  outlined  in  an  approved 
application  or  the  approved  portions 
thereof. 

(l)  Research  means  any  systematic 
study  directed  toward  new  or  fuller 
knowledge  of  the  subject  field.  Areas: 
Proposals  are  currently  being  solicited 
in  the  following  areas: 

(a)  Problem  Area  I:  Guidelines  for  the 
Development  of  Waterproof  Asphalt 
Wearing  Surface  Systems  for  Timber 
Bridge  Decks:  To  develop  waterproof 
asphalt  wearing  surface  systems  for 
timber  bridge  decks  and  to  develop  a 
comprehensive  handbook  for  the  design, 
application,  and  maintenance  of  asphalt 
wearing  surfaces  for  timber  bridge 
decks.  Total  estimated  cost  of  the 
research:  $182,500;  estimated  Federal 
funding:  $146,000. 

(b)  Problem  Area  11:  Economics  of 
Timber  Bridges:  To  determine  the 
comparative  initial  cost,  service  life,  and 
life  cycle  cost  of  various  types  of  timber 
bridge  superstructures,  exclusive  of 
those  constructed  under  the  Forest 
Service  or  Federal  Highway 
Administration  demonstration  bridge 
programs,  compared  to  superstructures 
constructed  of  other  materials.  Total 
estimated  cost  of  the  research:  $112,500; 
estimated  Federal  funding:  $90,000. 


(c)  Problem  Area  IB:  Moisture 
Protection  for  Timber  Bridges:  To 
develop,  refine,  and/or  evaluate  a 
variety  of  coatings  and  coverings  for 
protecting  bridge  members  from 
moisture.  Total  estimated  cost  of  the 
research:  $43,750;  estimated  Federal 
funding:  $35,000.' 

(d)  Problem  Area  IV:  Treatability  of 
Heartwood:  (i)  To  develop  a 
comprehensive  literature  review  of  the 
composition,  treatability,  and 
subsequent  durability  of  heartwood, 
with  principle  emphasis  on  U.S.  wood 
species  likely  to  be  used  for  the 
construction  of  transportation 
structures;  (ii)  to  analyze  available 
information  and  identify  the  cost  critical 
needs  for  improving  the  long-term 
durability  of  wood  members  with 
heartwood;  (iii)  to  identify  those 
combinations  of  species  and 
technologies  that  seemingly  have  the 
greatest  potential  for  improving  the 
treatability  of  heartwood  in  species 
currently  considered  refractory;  (iv)  to 
develop  recommendations  for  research 
initiatives  which,  if  successful,  will 
yield  significant  advancements  in  either 
product  durability  or  treating 
methodology;  (v)  to  develop 
recommendations  for  reseakh  that  have 
high  probability  for  success  and  will 
contribute  incremental  gains  in  either 
product  durability  or  treating 
methodology.  Total  estimated  cost  of  the 
research:  $89,375;  estimated  Federal 
funding:  $71,500. 

(e)  Problem  Area  V:  Standard  Plans 
and  Specifications  for  Timber  Bridge 
Substructures  and  Box  Culverts:  To 
develop  standard  plans  and 
specifications  for  several  or  all  of  the 
following  timber  systems:  pile 
abutments,  post  and  sill  abutments,  crib 
abutments,  pile  bents  frame  bents,  and 
box  culverts.  Total  estimated  cost  of  the 
research:  $83,750;  estimated  Federal 
funding:  $67,000. 

(0  Problem  Area  VI:  Development  of  . 
Sound  Barriers:  To  investigate  and 
develop  wood  applications  for  sound 
barriers.  Total  estimated  cost  of  the 
research:  $111,250;  estimated  Federal 
funding:  $89,000. 

(g)  Problem  Area  VII:  Shear  Strength 
of  Sawn  Lumber  Beams:  To  develop  and 
present  solutions  to  the  following 
problem  areas:  (i)  Define  ranges  or 
typical  sizes  of  checks  and  splits  that 
are  foimd  in  timber  members  of  the 
sizes  commonly  used  in  bridge 
construction;  (ii)  develop  and 
experimentally  verify  shear  design 
criteria  for  unsplit  beams  based  on 
relationship  between  beam  size,  ASTM 
shear  block  test  results,  and  shear 
strength,  and  compare  this  relationship 
to  that  found  in  recent  research  for 


unsplit  glued  laminated  timber  beams. 
Total  estimated  cost  of  the  research: 
$168,750;  estimated  Federal  funding: 
$135,000. 

Programmatic  Contact 

For  additional  information,  contact 
John  G.  Bachhuber,  USDA,  Forest 
Service,  Forest  Products  Laboratory, 

One  Gifrord  Pinchot  Drive,  Madison,  WI 
53705-2398. 

Proposal  Preparation 

Application  Materials 

An  Application  Kit  and  a  copy  of  this 
solicitation  will  be  made  available  upon 
request.  The  kit  contains  detailed 
information  on  each  Problem  Area, 
required  forms,  certifications,  and 
instructions  for  preparing  and 
submitting  agreement  applications. 
Copies  of  the  Application  Kit  and  this 
solicitation  may  be  requested  from: 
Grants  and  Agreements,  USDA,  Forest 
Service,  Forest  Products  Laboratory, 

One  Gifford  Pinchot  Drive,  Madison,  WI 
53705-2398,  Telephone  Number  (608) 
231-9282. 

Proposal  Format 

(a)  Proposal  Cover  Page 

(1)  Form  CSRS-661,  Application  for 
Funding,  must  be  completed  in  its 
entirety.  The  program  to  which  you  are 
applying  is  "Wood  in  Transportation 
Structures."  The  Program  Numbers  and 
Areas  are  shown  above. 

(2)  One  copy  of  Form  CSRS-661  must 
contain  the  pen-and-ink  signatures  of 
the  proposing  Principal  Investigator(s) 
and  the  Authorized  Organizational 
Representative  who  possesses  the 
necessary  authority  to  commit  the 
applicant  entity’s  time  and  other 
relevant  resources.  Investigators  who  do 
not  sign  the  cover  sheet  will  not  be 
listed  on  the  awards  documents  in  the 
event  an  award  is  made. 

(b)  Project  Summary 

Each  proposal  must  contain  a  project 
summary  which  may  not  exceed  2 
single-  or  double-spaced  pages  in 
length.  This  sununary  is  not  intended 
for  the  general  reader;  consequently,  it 
may  contain  technical  language.  The 
project  summary  should  be  a  self- 
contained,  specific  description  of  the 
activity  to  be  undertaken  and  should 
focus  on: 

(1)  Overall  project  goal(s)  and 
supporting  objectives;  and 

(2)  Plans  to  accomplish  project 
goal(s). 

(c)  Project  Description 

The  specific  aims  of  the  project 
description  may  not  exceed  15  single-  or 
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double-spaced  pages  and  must  contain 
the  following  components: 

(1)  Introduction.  A  clear  statement  of 
the  long-term  goatfs)  and  supporting 
objectives  of  the  proposed  project 
should  prefoce  the  project  des^ption. 
The  most  significant  published  works  in 
the  field  under  consideration,  including 
work  of  key  project  personnel  cm  the 
current  proposal,  should  be  reviewed. 

All  work  cited,  including  that  of  key 
personnel,  should  be  cit^. 

(2)  Experimental  Plan.  The 
hypotheses  or  ^estions  being  asked 
and  the  methodology  to  be  applied  to 
the  proposed  project  shcmld  faie  stated 
explicitly  and  must  include: 

(i)  A  description  of  the  investigations 
and/or  e]q>eriments  proposed  and  the 
sequence  in  which  the  investigations 
and/or  experiments  are  to  be  performed: 

(ii)  Tecdmiques  to  be  used  in  {:anyii^ 
out  the  proposed  project,  including  the 
feasibility  of  the  techniques; 

(iii)  RcMSults  expected; 

(iv)  Means  by  which  experimental 
data  wiU  be  interpreted  or  analyzed; 

(v)  Pitfails  that  may  be  encoimtered; 

(vi)  Limitations  to  proposed 
procedures;  and 

(vii)  Tentative  schedule  for 
conducting  major  steps  involved  in 
these  investigation/experiments. 

In  describing  the  experimental  plan, 
the  applicant  must  explain  fully  any 
materials,  procedures,  situations,  or 
activities  that  may  be  hazardous  to 
pwsonnel  (whether  or  not  they  are 
direcdly  related  to  a  particular  phase  of 
the  proposed  project),  along  with  an 
outline  of  precautions  to  be  exercised  to 
avoid  or  mitigate  the  effects  of  such 
hazards. 

(d)  Ffudlities  and  Equipment 

All  facilities  and  majcM*  items  of 
equipment  that  are  available  for  use  or 
assignment  to  the  proposed  research 
project  during  the  requested  period  of 
support  should  be  dmcribed.  In 
addition,  items  of  nonerqpendable 
equipment  necessary  to  conduct  and 
successfully  conclu^  the  proposed 
project  should  be  listed. 

(e)  Ck)llaborative  Arrangements 

If  the  nature  of  the  proposed  project 
requires  collaboration  or  subcontractual 
arrangements  with  other  scientists, 
corporations,  organizations,  agencies,  at 
entities,  the  appUcant  must  idratify  the 
collaborator/subcontractor  and  provide 
a  full  explanatioa  of  the  n^re  of  the 
relationship.  Evidence  (i.e...  letters  of 
intent)  should  be  provided  to  assure 
peer  reviewers  that  the  collaborator 
have  agreed  to  render  this  sendee. 


(f)  Vitae.  Publications,  and  Conflicts  of 
Interest  Lists 

Curriculum  Vitae.  A  curriculum  vitae 
should  be  included  for  each  key  person 
associated  with  the  project.  The  vitae 
must  be  limited  to  a  presentation  of 
credentials  related  to  the  study,  and 
must  be  no  more  than  two  pages  eadi 
in  len^,  exduding  publications  list(s). 

Publications  Lists.  A  chronological 
list  of  all  publications  in  referenced 
journals  during  the  past  five  years, 
including  those  in  press,  must  be 
provided  far  each  key  project  person  for 
whom  a  curriculum  vitae  is  provided. 
The  list  should  follow  a  fon^t  used  in 
journals.  In  cases  where  key  individuals 
do  not  publish  in  journals,  a 
chronological  list  of  work  fm'  the  past 
five  years  may  be  provided  in  lieu  of  the 
list  of  publications. 

Conhicts  of  Interest  List.  To  assist 
program  staff  in  excluding  trom 
proposal  review  individu^  who  have 
conflicts  of  interest  with  project 
personnel,  a  list  of  tihe  following 
individuals  should  be  appended  for 
each  project  person: 

(1)  Collaborators  on  research  projects 
within  the  past  five  years; 

(2)  Co-fmthors  on  publications  issued 
within  the  pa^  five  years; 

(3)  Thesis  or  postdoctoral  advisors 
within  the  past  five  years;  and 

(4)  Graduate  students  or  postdoctoral 
associates  within  the  past  five  years. 

(g)  Budget 

A  detailed  budget  is  required  for  each 
year  of  requested  sujqrort.  in  addition, 
a  smnmary  budget  is  required  detailing 
requested  support  for  the  overall  project 
period.  Form  CSR&>55,  Budget,  must  be 
used  for  this  purpose.  A  copy  of  Form 
CSRS-55,  along  with  instructions  for  its 
completion,  is  contained  in  the 
Application  Kit  and  may  be  reproduced 
as  needed. 

Funds  may  be  requested  imder  any  of 
the  categories  listed  on  Form  CSRS-55, 
provided  that  the  item  or  service  for 
which  support  is  requested  is  identified 
as  necessary  for  successful  conduct  of 
the  propos^  project,  is  allowable  under 
the  authorizing  l^slation,  the 
applicable  Federal  cost  principles,  and 
these  guidelines,  and  is  not  prohibited 
under  any  applicable  Feder^  statute. 

Salaries  of  project  personnel  who  will 
be  woiking  on  the  project  may  be 
requested  in  proportion  to  the  effort 
they  will  devote  to  the  project. 

All  salaries  and  wages, 
nonexpendable  equipment,  foreign 
travel,  and  “All  Other  Direct  Costs”  for 
which  support  is  requested  must  be 
itemized  and  justifi^  on  separate  sheet 
of  paper  placed  immediately  behind  the 
Form  CSRS-55.  ' 


(h)  Current  and  Pmding  Support 

Each  applicant  must  complete  Form 
CSRS-663,  Current  and  Pending 
Support,  a  copy  of  which  is  contained 
in  the  Applicaition  Kit.  The  purpose  of 
this  form  is  to  identify  miy  other  current 
public  or  private  research  support 
(including  in-house  support)  to  which 
key  personnel  identified  in  the  proposal 
have  committed  portions  of  their  time, 
whether  or  not  salary  support  for 
personnel  involved  is  included  in  the 
proposed  budget.  Analogous 
information  must  be  provided  for  any 
pending  proposals  that  are  being 
consider^  by.  or  which  will  be 
submitted  in  the  near  future  to,  other 
possible  sponsors.  Concurrent 
submission  of  id^itical  or  similar 
project  to  other  possfole  sponsors  will 
not  prejudice  the  review  or  evaluation 
of  a  project.  However, «  proposal  that 
duplicates  or  overlaps  substantially 
with  a  proposal  funded  or  that  will  be 
funded  by  another  sponsor  will  not  be 
funded. 

(i)  Appendices 

Each  project  description  is  expected 
to  be  complete.  However,  if  the 
inclusion  of  additional  information  is 
necessary  to  ensure  the  equitable 
evaluation  of  the  proposal  (e.g., 
photographs  that  do  not  repr^uce  well, 
reprints,  and  other  pertinent  materials 
that  are  unsuitable  for  kichision  in  the 
text  of  the  proposal),  the  number  of 
copies  of  additional  information  should 
match  the  number  of  copies  of  the 
application  submitted.  Extraneous 
materials  will  not  be  used  in  the 
evaluation  process. 

(j)  Organizational  Management 
Information 

Specific  management  infbrmatimi 
relating  to  an  applicant  entity  must  be 
submitted  on  a  one-time  basis  prior  to 
the  award  if  the  proposed  cooperator 
has  not  reemved  other  awards  fiom  FPL 
and  such  information  was  not 
previously  submitted.  FPL  will  request 
management  information  (e.g.,  bai^ 
references,  financial  statements, 
statements  of  purpose,  etc.)  from  "new’ 
cooperators  once  a  proposal  has  been 
recommended  for  fimding. 

Proposal  Submission 

IVhat  to  Submit 

An  original  and  five  copies  of  a 
proposal  must  be  submitted.  Each  copy 
of  each  proposal  must  be  stapled 
securely  ki  the  upper  left-hand  comer 
(Do  not  bind).  All  cc^es  of  the  proposal 
must  be  submitted  in  one  package. 
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Where  and  When  to  Submit 

Proposals  submitted  through  the 
regular  mail  must  be  received  by  the 
Grants  and  Agreements  Officer  by  2 
p.m.,  October  25, 1993,  and  should  be 
sent  to  the  following  address:  Grants 
and  Agreements  Officer,  USDA,  Forest 
Service,  Forest  Products  Laboratory, 

One  Gifford  Pinchot  Drive,  Madison,  VVI 
53705-2398,  Telephone  (608)  231-9282. 

Proposal  Review,  Evaluation,  and 
Disposition 

Proposal  Review 

All  proposals  received  will  be 
acknowledged.  Prior  to  technical 
examination,  a  preliminary  review  will 
be  made  for  responsiveness  to  this 
solicitation.  Proposals  that  do  not  fall 
within  solicitation  guidelines  will  be 
eliminated  from  competition;  one  copy 
will  be  returned  to  the  applicant  and  the 
remainder  will  be  destroyed.  All 
accepted  proposals  will  be  reviewed  by 
tlie  Grants  and  Agreements  Officer, 
qualihed  officers  of  employees  of  the 
Department,  and  by  peer  panol(s)  of 
scientists  or  others  who  are  recognized 
specialists  in  the  areas  covered  by  the 
proposals.  Peer  panels  will  be  selected 
and  organized  to  provide  maximum 
expertise  and  objective  judgment  in  the 
evaluation  of  proposals. 

Evaluation  Criteria 

The  peer  review  panel(s)  will  take 
into  account  the  following  criteria  in 
carrying  o«t  its  review  of  responsive 
proposal  submitted: 

(a)  Scientific  merit  of  proposal. 

(1)  Conceptual  adequacy  of 
hypothesis: 

(2)  Clarity  and  delineation  of 
objectives: 

(3)  Adequacy  of  the  description  of  the 
undertaking  and  suitability  and 
feasibility  of  methodology: 

(4)  Demonstration  of  feasibility 
through  preliminary  data; 

(5)  Probability  of  success  of  project; 

(6)  Novelty,  uniqueness,  and 
originality. 

(b)  Qualifications  of  proposed  project 
personnel  and  adequacy  of  facilities. 

(1)  Training  and  demonstrated 
awareness  of  previous  and  alternative 
approaches  to  the  problem  identified  in 
the  proposal  and  performance  record 
and/or  potential  for  futvue 
accomplishments; 

(2)  Time  allocated  for  speciHc 
attainment  of  objectives; 

(3)  Institutional  experience  and 
competence  in  subject  area;  and 

(4)  Adequacy  of  available  or 
obtainable  support  personnel,  facilities, 
and  instrumentation. 


Proposal  Disposition 

When  the  peer  review  panel(s)  has 
completed  its  deliberations,  the  USDA 
program  staff,  based  on  the 
recommendations  of  the  peer  review 
panel(s),  will  recommend  to  the 
Awarding  Official  that  the  project  be  (a) 
approved  for  support  from  currently 
available  funds  or  (b)  declined  due  to 
insufficient  funds  or  unfavorable 
review. 

USDA  reserves  the  right  to  negotiate 
with  the  Principal  Investigator  and/or 
the  submitting  entity  regarding  project 
revisions  (e.g.,  reduction  in  scope  of 
work),  funding  level,  or  period  of 
support  prior  to  recommending  any 
project  for  funding. 

A  proposal  may  be  withdrawn  at  any 
time  before  a  final  funding  decision  is 
made.  One  copy  of  each  proposal  that  is 
not  selected  for  funding  (including 
those  that  are  withdrawm)  will  be 
retained  by  USDA  for  one  year,  and 
remaining  copies  will  be  destroyed. 

SUPPLEMENTARY  INFORMATION: 

Grant  Awards 

Within  the  limit  of  funds  available  for 
such  purpose,  the  awarding  official 
shall  make  awards  to  those  responsible 
eligible  applicants  whose  proposals  are 
judged  most  meritorious  under  the 
evaluation  criteria  and  procedures  set 
forth  in  this  solicitation  and  application 
guidelines. 

The  date  specified  by  the  aweurding 
official  as  the  beginning  of  the  project 
period  shall  not  be  later  than  March  15, 
1994. 

All  funds  awarded  shall  be  expended 
only  for  the  purpose  for  which  the  funds 
are  awarded  in  accordance  with  the 
approved  application  and  budget,  the 
terms  and  conditions  of  any  resulting 
award,  and  the  applicable  Federal  cost 
principles. 

Obligation  of  the  Federal  Government 

Neither  the  approval  of  any 
application  nor  the  award  of  any 
Research  Joint  Venture  Agreement 
commits  or  obligates  the  United  States 
in  any  way  to  provide  further  support  of 
a  project  or  any  portion  thereof. 

Other  Conditions 

The  FPL  may,  with  respect  to  any 
class  of  awards,  impose  additional 
conditions  prior  to  or  at  the  time  of  any 
award,  when,  in  the  FPL’s  judgment, 
such  conditions  are  necessary  to  assure 
or  protect  advancement  of  the  approved 
project,  the  interests  of  the  public,  or  the 
conservation  of  Research  Joint  Venture 
Agreement  funds. 


Done  at  Madison,  WI  on  July  29, 1993. 
Susan  L.  LaVan, 

Acting  Director. 

[FR  Doc.  93-19019  Filed  8-6-93;  8:45  ami 
BIUJNO  COOC 


Soli  Conservation  Service 

Gooding  Constructed  Wetland; 
Resource  Conservation  and 
Development  (RC&D)  Measure 
Gooding  County 

AGENCY:  Soil  Conservation  Service,  U.S. 
Department  of  Agriculture. 

ACTION:  Notice  of  a  finding  of  no 
significant  impact. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  H.  Calverley,  State  Conservationist. 
Soil  Conservation  Service,  3244  Elder 
Street,  room  124,  Boise,  Idaho,  83705, 
telephone  (208)  334-1601. 

NOTICE:  Pursuant  to  Section  102(2)(C)  of 
the  National  Environmental  Policy  Act 
of  1969;  the  Council  on  Environmental 
Quality  Guidelines  (40  CFR  part  1500); 
and  the  Soil  Conservation  Service 
Guidelines  (7  CFR  part  650);  the  Soil 
Conservation  Service,  U.S.  Department 
of  Agriculture,  gives  notice  that  an 
environmental  impact  statement  is  not 
being  prepared  for  the  Gooding 
Constructed  Wetland  RC&D  Measure, 
Gooding  County,  Idaho. 

The  Environmental  Assessment  of 
this  federally  assisted  action  indicates 
that  the  project  will  not  cause 
significant  local,  regional,  or  national 
impacts  on  the  environment.  As  a  result 
of  these  findings,  Paul  H.  Calverley, 

State  Conservationist,  has  determined 
that  the  preparation  and  review  of  an 
environmental  impact  statement  was 
not  needed  for  this  project. 

The  Gooding  Constructed  Wetland 
RC&D  Measure  will  reduce  nutrients 
and  sediment  being  delivered  to  the 
Snake  River  from  irrigation  return  flows. 
This  measure  will  demonstrate  to  local 
landusers  how  constructed  wetland 
systems  can  be  used  to  improve  the 
water  quality  of  irrigation  return  flows. 

This  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency.  The  basic  data 
developed  during  the  environmental 
assessment  are  on  file  and  may  be 
reviewed  by  contacting  Mr.  Paul  H. 
Calverley.  The  FONSI  has  been  sent  to 
various  federal,  state  and  local  agencies, 
and  interested  parties.  A  limited 
number  of  copies  of  the  FONSI  are 
available  to  fill  single  copy  requests  at 
the  address  stated  On  the  previous  page. 

No  administrative  action  on  the 
proposal  will  be  initiated  until  30  days 
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after  the  date  of  this  publication  in  the 
Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.901 — Resource  Conservation  and 
Development  Program,  and  is  subject  to  the 
provisions  of  Executive  Order  12372  which 
requires  intergovernmental  consultation  with 
State  and  Local  Officials) 

Dated:  August  2, 1993. 

Paul  H.  Calverley, 

State  Conservationist. 

[FR  Doc.  93-18927  Filed  8-6-93;  8:45  am] 
aailNO  CODE  3410-ia-M 


DEPARTMENT  OF  COMMERCE 

Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposals  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  International  Trade 
Administration  (FTA). 

Title:  User  Satisfaction  Surveys. 

Agency  Form  Numbers:  ITA— 4015P, 
4099P-1,  4103P,  4106P,  4107P,  4108P- 
A1  and  A2.  4108P-C1  and  C2,  4108P- 
E  -I  -T  and  W,  4117P,  4121P-4123P, 
4125P-4126P,  4129P-4131P,  and  735P. 

OMB  Approval  Number:  None. 

Type  of  Request:  New  Collection. 

Burden:  3,683  hours. 

Number  of  Respondents:  26,195. 

Avg  Hours  Per  Response:  Ranges 
between  3  and  60  minutes. 

Needs  and  Uses:  ITA  provides 
information  and  counseling  products 
and  services  that  help  give  U.S. 
exporters  a  leading  edge  in  world 
markets.  There  is  a  continuous  need  to 
assess  user  satisfaction  with  these 
products  and  services.  These  evaluation 
forms  will  provide  ITA  offices  with 
flexible  information  collection  forms  to 
send  out  to  customers  following  any 
transaction.  This  information  will  be 
used  by  individual  offices  within  ITA  to 
improve  their  ability  to  deliver  services 
or  enhance  products.  In  addition,  the 
information  will  enable  staff  to  set 
priorities,  maximize  resources,  develop 
base  performance  measures,  and 
establish  indicators  for  use  with  other 
available  benchmarks. 

Affected  Public:  Businesses  or  other 
for-profit  institutions;  state  or  local 
governments;  small  businesses  or 
organizations. 

Frequency:  On  occasion. 

Respondent’s  Obligation:  Voluntary. 

OMB  Desk  Officer:  Gary  Waxman, 
(202)  395-7340,  Room  3208,  New 


Executive  Office  Building,  Washington, 
D.C.  20503. 

Agency:  National 

Telecommunications  and  Information 
Administration  (NTIA). 

Title:  National  Telecommunications 
Facilities  Program  (PTFP)  Grant 
Application. 

Agency  Form  Number:  None. 

OMB  Approval  Number:  0660-0003. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  56,250  hours. 

Number  of  Respondents:  450. 

Avg  Hours  Per  Response:  125  hours. 

Needs  and  Uses:  The  PTFP  is  a  grant¬ 
making  program  which  operates  an 
annual  application  review  process.  The 
application  forms  are  the  only  method 
by  which  NTIA  can  comparatively 
evaluate  over  450  proposed  projects 
each  fiscal  year. 

Affected  Public:  State  and  local 
governments;  non-profit  corporations; 
Indian  Tribes. 

Frequency:  Annually. 

Respondent’s  Obligation -Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Jonas  Niehardt, 
(202)  395-3785,  Room  3235,  New 
Executive  Office  Building,  Washington, 
D.C.  20503. 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  Room 
5327, 14th  and  Constitution  Avenue, 
N.W.,  Washington,  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
to  the  respective  OMB  Desk  Officer 
listed  above. 

Dated:  August  3, 1993 
Edward  Michals, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 

IFR  Doc.  93-19028  Filed  8-6-93;  8:45  am) 
BILLING  CODE  SSIO-CW-f 


Foreign-Trade  Zones  Board 
[Docket  36-93] 

Foreign-Trade  Zone  49— Cieveiand, 

OH;  Appiication  for  Subzone  Picker 
Internationai,  Inc.,  Faciiity  (Medicai 
Equipment)  Vaiiey  View,  OH 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Cleveland  Regional  Port 
Authority,  grantee  of  FTZ  40,  requesting 
special-purpose  subzone  status  for  the 
medical  diagnostic  equipment 
processing/distribution  facility  of  Picker 


International,  Inc.  in  Valley  View,  Ohio, 
within  the  Cleveland,  Ohio,  Customs 
port  of  entry.  The  application  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Act.  as 
amended  (19  U.S.C.  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  part 
400).  It  was  formally  filed  on  July  30, 
1993. 

The  Picker  facility  (65,000  sq.  ft.)  is 
located  at  7825  Hub  Parkway,  Valley 
View  (Cuyahoga  County),  Ohio,  10 
miles  south  of  Cleveland.  The  facility 
(14  employees)  is  used  for  final 
assembly,  testing,  packaging  and 
distribution  of  medical  diagnostic 
imaging  equipment,  including:  magnetic 
resonance,  computed  tomography, 
nuclear  medicine  and  X-ray  equipment. 
Manufacturing  of  the  major  components 
and  assemblies  occurs  at  other  Picker 
plants  in  northern  Ohio.  (Dertain 
components  or  assemblies  are  sourced 
from  abroad  (approx.  26%  of  total 
value),  including:  X-ray  generators, 
mobile  X-ray  units,  vascular  gantry  and 
components,  mammography  units,  MRI 
tape  drives,  MRI  gradient  tubes,  patient 
handling  systems,  magnet  beams,  and 
tubes,  patient  handling  system,  magnet 
beams,  and  electromagnets. 

Zone  procedures  would  exempt 
Picker  from  Customs  duty  payments  on 
the  foreign  products  that  are  reexported. 
On  domestic  sales,  the  company  would 
be  able  to  choose  the  duty  rates  that 
apply  to  finished  diagnostic  products 
(2.1%  to  4.7%).  The  duty  rates  on 
foreign-sourced  items  range  from  2.1% 
to  4.2%.  Foreign  merchandise  and 
finished  products  held  for  export  would 
be  eligible  for  an  exemption  fiom 
certain  state  and  local  ad  valorem  taxes. 
The  application  indicates  that  zone 
savings  would  help  improve  the 
international  competitiveness  of 
Picker’s  Ohio  plants. 

In  accordance  with  the  Board’s 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board’s  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  October  8, 1993.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  October  25, 1993. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

Department  of  Commerce  District 

Office,  600  Superior  Avenue  East, 

Room  700,  Cleveland,  Ohio  44114. 
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Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board. 
Department  of  Commerce,  Room 
3716, 14th  &  Pennsylvania  Avenue. 
NW,  Washington.  DC  20230. 

Dated:  July  30. 1993 
Dennk  Pnccineili, 

Acting  Executive  Secnetoiy. 

(FR  Doc  93-19037  Filed  8-6-93;  8:45  am] 
BIUJNO  COOS 


[Order  Na  652] 

Approval  of  Export  Processing 
Activity;  Total  Foods  Corporation 
(Confe^onery  Blends);  Within 
Forelgn>Trads  Zone  70;  Detroit,  Ml 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  June  18, 1934,  as 
amended  (19  U.S.C  81e-81u),  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order. 

Whereas.  §  400.28(a)(2)  of  the  Board’s 
regulations,  requires  approval  of  the 
Board  prior  to  commencement  of  new 
manufacturing/processing  activity 
within  existing  zone  fadUties; 

Whereas,  the  Greater  Detroit  Fon  ign 
Trade  Zone,  Inc.  grantee  of  FTZ  70.  has 
requested  authority  under  §  400.32(b)(1) 
of  the  Board’s  regulations  on  behalf  of 
Total  Foods  Coqroration,  to  proce;  s 
under  zone  procedvures  foreign-origin 
sugar  (up  to  SO  million  pounds 
annually)  and  foreign-origin  dairy 
products  for  certain  confectionery 
blends  for  export  within  FTZ  70, 

Detroit,  Michigan  (filed  9-29-62,  FTZ 
Docket  A(32bl)-l-62;  Doc.  34-93. 
assigned  7-26-93); 

Whereas,  pursuant  to  $4(X).32(b)(l). 
the  Commerce  Department’s  As^iant 
Secretary  for  Import  Administraticn  has 
the  authority  to  act  for  the  Board  in 
making  such  decisions  on  new 
manufacturing/processing  activity 
under  certain  circumstances,  including 
situations  where  the  proposed  activity  is 
for  export  only  (§  400.32(b)(l)(ii));  end. 

Whereas,  the  FTZ  Staff  has  reviewed 
the  proposal,  taking  into  account  thn 
criteria  of  $  400.31,  and  the  Executive 
Secretary  has  recommended  approval; 

Now,  Therefore,  the  Assistant 
Secretary  for  Import  Administration, 
acting  for  the  Board  pursuant  to 
§  400.32(b)(1),  concurs  in  the 
recommendation  and  hereby  approves 
the  request  subject  to  the  Act  and  the 
Board’s  regulations,  including  §  400.28, 
and  subject  to  the  further  requirement 
that  all  foreign-origin  sugar  and  foreign- 
origin  dairy  product  admitted  to  the 
zone  for  the  Total  Foods  operation  shall 
be  reexported. 


Signed  at  Washington,  DC,  this  29th  day  of 
July.  1993. 

Barbara  R.  Stafiford, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Chairman,  Committee 
of  Alternates,  Foreign-Trade  Zones  Board. 
Attest; 

Dennis  Puccinelli, 

Acting  Executive  Secretary. 

(FR  Doc.  93-19038  Filed  8-6-93;  8:45  am] 
BILLINQ  CODE  X1»-0$-r 


[Order  No.  650] 

Grant  of  Authority  for  Subzone  Status; 
American  Feeds  &  Livestock  Co.,  Inc., 
(Animal  Feeds)  Howard  Lake,  MN 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  June  18, 1934.  as 
amended  (19  U.S.C.  81a-81u).  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order. 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  “To 
provide  for  the  establishment  *  *  *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,’’  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  at  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  ffie  Board’s  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the 
Greater  Metropolitan  Area  Foreign 
Trade  2fone  Commission,  grantee  of 
Foreign-Trade  Zone  No.  119  for 
authority  to  establish  a  special-purpose 
subzone  for  export  activity  at  the  animal 
feed  manufacturing  plant  of  American 
Feeds  &  Livestock  Cfompany,  Inc.,  in 
Howard  Lake,  Minnesota,  was  filed  by 
the  Board  on  June  23, 1992,  and  notice 
inviting  public  comment  was  given  in 
the  Federal  Register  (FTZ  Docket  20-92, 
57  FR  29277,  7-1-92);  and. 

Whereas,  the  Board  has  foimd  that  the 
requirements  of  the  FTZ  Act  and 
Board’s  regulations  are  satisfied,  and 
that  approval  of  the  application  for 
export  processing  is  in  the  public 
interest; 

Now,  Therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  119C)  at  the 
American  Feeds  &  Livestock  (Company, 
Inc.,  plant,  in  Howard  Lake,  Minnesota, 
at  the  location  described  in  the 
application,  subject  to  the  FTZ  Act  and 
the  Board’s  regulations,  including 


§  400.28,  and  subject  to  the  further 
requirement  that  all  foreign-origin  dairy 

Eroducts  admitted  to  the  subzone  shall 
a  reexported. 

Signed  at  Washington,  DC,  this  23rd  day  of 
July,  1993. 

JoMph  A.  Spatriai, 

Acting  Assistant  Secretary  of  Commerce  far 
Import  Administration,  Chairman,  Committee 
of  Alternates  Foreigp-Trade  Zones  Board. 
Attest: 

Dennis  Puccinelli 

Acting  Executive  Secretary 

(FR  Doc.  93-19039  Filed  8-6-93;  8:45  am) 
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International  Trade  Administration 

[A-427-801,  A-428-801.  A-475-801,  A-688- 
804,  A-485-801.  A-559-801.  A-401-801,  A- 
549-801,  A-412-801] 

Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France,  Germany,  Italy, 
Japan,  Romania,  Singapore,  Sweden, 
Thailand,  and  the  United  Kingdom; 
Amendment  to  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews 

AGENCY:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 

ACTION:  Notice  of  Amendment  to  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews. 

SUMMARY:  On  July  7, 1993,  the 
Department  of  (Commerce  issued  the 
final  results  ofdts  1991-1992 
administrative  reviews  of  the 
antidumping  duty  orders  on  antifriction 
bearings  (other  than  tapered  roller 
bearings),  and  parts  thereof,  from 
France,  Italy,  (^rmany,  Japan,  Romania, 
Singapore,  Sweden,  'Thailand,  and  the 
United  Kingdom.  The  classes  or  kinds  of 
merchandise  covered  by  these  reviews 
.were  ball  bearings  and  parts  thereof, 
cylindrical  roller  beiirings  and  parts 
thereof,  and  spherical  plain  bearings 
and  parts  thereof.  The  reviews  covered 
41  manufacturers/exporters  and  the 
period  May  1, 1991,  through  April  30, 

1992. 

Subsequent  to  issuance  of  the  final 
results,  NSK  Ltd.  and  NSK  Corporation, 
and  RHP  Bearings  and  RHP  Bearings 
Inc.  filed  motions  with  the  Court  of 
International  Trade  to  restrain,  imtil 
further  notice,  the  Department  of 
(Commerce  from  publishing  the  final 
results  of  these  reviews.  On  July  15, 

1993,  the  Cfourt  of  International  Trade 
granted  these  motions.  As  a  result,  the 
Department  of  Commerce  determined  to 
publish  the  final  results  of  these  reviews 
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for  all  companies  except  NSK  Ltd.  and 
NSK  Corporation,  and  RHP  Bearings 
and  RHP  Bearings  Inc. 

On  July  21, 1993,  the  Court  of 
International  Trade  lifted  the  order 
restraining  the  Department  of  Commerce 
from  publishing  the  final  results  of 
review  for  NSK  Ltd.  and  NSK 
Corporation,  and  RHP  Bearings  and  RHP 
Bearings  Inc.  Accordingly,  we  are  now 
publishing  the  final  results  of  review  for 
these  companies. 

EFFECTIVE  DATE:  August  9. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  R.  Rill  or  Richard  R.  Rimlinger, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration, 

U.S.  Department  of  Commerce, 
Washington  DC  20230;  telephone:  (202) 
482-4733. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  July  7, 1993,  the  Department  of 
Commerce  (the  Department)  issued  the 
final  results  of  its  1991-1992 
administrative  reviews  of  the 
antidumping  duty  orders  on  antifriction 
bearings  (other  than  tapered  roller 
bearings),  and  parts  thereof,  from 
France,  Italy.  Germany,  Japan,  Romania, 
Singapore,  Sweden,  'Hiailand,  and  the 
United  Kingdom.  The  classes  or  kinds  of 
merchandise  covered  by  these  reviews 
were  ball  bearings  and  parts  thereof 
(BBs),  cylindrical  roller  bearings  and 

Earts  thereof  (CRBs),  and  spherical  plain 
Barings  and  parts  thereof  (SPBs).  The 
reviews  covered  41  manufacturers/ 
exporters  and  the  period  May  1, 1991, 
through  April  30, 1992. 

On  July  13, 1993,  and  July  15. 1993, 
respectively,  NSK  Ltd.  and  NSK 
Corporation  (collectively,  NSK),  and 
RHP  Bearings  and  RHP  Bearings  Inc. 
(collectively,  RHP),  filed  motions  with 
the  Court  of  International  Trade  (QT)  to 
hold  the  Department  in  contempt  of 
court  for  not  following  in  these  reviews 
previous  QT  decisions  that  the 
Department  should  add  U.S.  direct 
selling  expenses  to  foreign  market  value 
in  Exporter’s  Sales  Price  (ESP) 
comparisons,  rather  than  deducting 
such  expenses  frnm  ESP.  The  motions 
further  requested  that  the  QT  sanction 
the  Department  by  restraining  it  fr'om 
publishing  the  final  results  of  these 
reviews  for  NSK  and  RHP. 

The  QT  granted  plaintiffs’  motions  on 
July  15, 1993,  thereby  restraining,  imtil 
further  notice,  the  Department  from 
publishing  the  final  results  of  these 
reviews  for  NSK  and  RHP.  Accordingly, 
on  July  16, 1993,  prior  to  publication  in 
the  Federal  Register,  the  Department 
amended  its  notice  of  July  7, 1993,  to 


exclude  the  final  results  of  review  for 
NSK  and  RHP. 

On  July  21, 1993,  the  QT  lifted  the 
order  restraining  the  Department  from 
publishing  the  final  results  of  review  for 
NSK  and  RHP.  Therefore,  we  are  now 
publishing  the  final  results  of  review  for 
these  firms. 

Amended  Final  Results  of  Review 

Based  on  our  analysis  of  the 
comments  received  on  our  preliminary 
results  of  these  reviews,  we  determine 
that  the  following  weighted-average 
margins  exist  for  the  period  May  1, 
1991,  through  April  30, 1992: 


Ckxnpany 

BBS 

CRBs 

SPBs 

Japan 

NSK  . 

23.95 

31.43 

(1) 

Unitad  Kingdom 
RHP/NSK . 

49.14 

45.35 

>  No  U.S.  sales  during  the  review  period. 


Our  description  of  clerical  error 
corrections  to  our  preliminary  results, 
and  our  responses  to  comments  received 
on  both  general  issues  and  issues 
specific  to  NSK  and  RHP,  are  contained 
in  our  July  26, 1993,  notice  of  final 
results  for  these  reviews  (see  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews  and  Revocation 
in  Part  of  an  Antidumping  Duty  Order; 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France,  Germany,  Italy, 
Japan,  Romania,  Singapore,  Sweden, 
Thailand,  and  United  Kingdom,  58  ^ 
39729,  July  26, 1993). 

Cash  Deposit  Requirements 

We  will  direct  the  Customs  Service  to 
collect  the  percentage  cash  deposit  rate 
against  the  entered  value  of  each  of  the 
respondent’s  entries  of  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice.  Our  calculation  of  these  rates 
and  the  procedures  governing  the 
collection  of  cash  deposits  of  estimated 
antidumping  duties  are  set  forth  in  our 
July  26, 1993,  notice  of  final  results  for 
these  reviews  (see  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews  and  Revocation  in  Part  of  an 
Antidumping  Duty  Order;  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  From 
France,  Germany,  Italy,  Japan,  Romania, 
Singapore,  Sweden,  Thailand,  and 
United  Kingdom,  58  FR  39729,  July  26, 
1993). 

These  deposit  requirements,  when 
imposed,  shall  remain  in  eftect  until 
publication  of  the  final  results  of  the 
next  administrative  review.  This  notice 


also  serves  as  a  reminder  to  importers  of 
their  responsibility  under  19  CI^ 

353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 

Failure  to  comply  with  tnis 
requirement  could  result  in  the 
Sectary’s  presumption  that 
reimbursement  of  antidumping  duties 
occmrred  and  the  subsequent  assessment 
of  double  antidiunping  duties. 

Assessment  Rates 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Our  calculation  of  assessment 
rates  and  the  procedures  governing  the 
assessment  of  antidumping  duties  are 
set  forth  in  our  July  26, 1993,  notice  of 
final  results  for  these  reviews  (see  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews  and  Revocation 
in  Part  of  an  Antidumping  Duty  Order; 
Antifriction  Bearings  (Other  ’Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France,  Germany,  Italy, 
Japan,  Romania,  Singapore,  Sweden, 
Thailand,  and  United  Kingdom,  58  ^ 
39729,  Jul]^  26. 1993). 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  the  retvun/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

These  administrative  reviews  and  this 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1657(a)(1)),  and  19 
CFR  353.22  (1990). 

Dated:  August  5, 1993. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  93-19163  Filed  8-6-93;  8:45  am] 
BILUNQ  CODE  3610-OS-P 

[A-588-0381 

Bicycle  Speedometers  From  Japan; 
Preliminary  Results  of^ntldumplng 
Duty  Administrative  Review 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative 
review. 
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summary:  In  response  to  a  request  from 
a  domestic  producer,  the  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  finding  on  bicYcle 
speedometers  firom  Japan.  The  review 
covers  one  manufacturer/exporter  of 
this  merchandise  sold  in  the  United 
States  for  the  period  November  1. 1991 
through  Octotor  31, 1992,  We 
preliminarily  find  that  a  margin  of  4.51 
percent  exists  for  the  manufacturer/ 
exporter.  Cat  Eye,  Co.,  Ltd. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  August  9,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  N.  DuBois  or  Thomas  F.  Futtner, 
Ofiice  of  Antidumping  Compliance, 
International  Trade  Administration. 

U.S.  Department  of  Commerce, 
Washington,  DC  20230;  telephone:  (202) 
482-6312  or  (202)  482-3814. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  November  22. 1972,  the 
Department  of  Treasury  published  in 
the  Federal  Register  (37  FR  24826)  an 
antidumping  finding  on  bicycle 
speedometers  from  Japan.  On  November 
24, 1992,  a  domestic  manufacturer, 
Avocet,  Inc.  (Avocet),  in  accordance 
with  19  CFR  353.22(a).  requested  that 
the  Department  of  Commerce  (the 
Department)  conduct  an  administrative 
review.  Avocet  is  an  interested  party  as 
defined  in  section  771(9)(C)  of  the  Tariff 
Act  of  1930,  as  amended  (the  Tariff  Act). 
We  published  a  notice  of  initiation  of 
the  antidumping  duty  administrative 
review  on  December  29, 1992  (57  FR 
61873).  The  Department  is  now 
conducting  this  administrative  review 
in  accordance  with  section  751  of  the 
Tariff  Act. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  bicycle  speedometers.  This 
merchandise  is  currently  classifiable 
under  the  Harmonized  Tarifi  Schedule 
(HTS)  item  numbers  9029.20.20, 
9029.40.80,  and  9029.90.40.  HTS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes.  Our  written 
description  remains  dispositive. 

The  review  covers  the  shipments  of 
Cat  Eye  Co.,  Ltd.  (Cat  Eye),  a 
manufacturer/exporter  of  bicycle 
speedometers  dunhg  the  period 
November  1, 1991  through  October  31, 
1992. 

From  July  12  through  July  16, 1993, 
we  verified  the  home  maricet  and  U.S. 
sales  data  submitted  by  Cat  Eye.  During 
the  verification,  we  noted  that  Cat  Eye 
failed  to  provide  information  on  certain 


of  its  home  market  sales.  While  Cat  Eye 
was  willing  to  provide  the  missing  sales 
at  the  verification,  we  refused  to  accept 
this  new  information  as  it  was 
considered  untimely.  Therefore,  as  best 
information  available,  we  have  assumed 
that  these  missing  sales  had  the  highest 
home  market  price  within  each  model  of 
those  sales  reported  on  a  timely  basis. 

We  have  included  those  values  in  our 
weighed-average  foreign  market  values 
(FMV). 

United  States  Price 

The  Department  used  purchase  price, 
as  defined  in  section  772  of  the  Tarifi 
Act,  to  calculate  U.S.  price.  For  sales  to 
the  first  umelated  pui^aser  in  the 
United  States,  purchase  price  was  based 
on  the  free  on  board  (f.o.b.),  packed 
price  from  the  producer.  For  sales  to  an 
unrelated  Japanese  trading  company 
intended  for  sale  in  the  United  States 
under  the  “Specialized”  label,  purchase 
price  was  also  based  on  the  f.o.b., 
packed  price  from  the  producer.  We 
made  adjustments  where  applicable,  for 
foreign  inland  freight,  brokerage  and 
handling  charges,  and  amortization  of 
tooling  charges.  The  tooling 
amortization  adjustment  is  an  addition 
to  U.S.  price  and  incorporates  the 
advance  payment,  on  a  per  unit  basis, 
the  tooling  charges  the  trading  company 
paid  Cat  Eye  to  produce  the 
“Specialized”  models.  No  other 
adjustments  were  claimed  or  allowed. 

Foreign  Market  Value 

For  its  FMV  calculation,  the 
Department  used  home  market  price,  as 
defined  in  section  773  of  the  Tarifi  Act, 
since  sufficient  quantities  of  such  or 
similar  merchandise  were  sold  in  the 
home  market  to  provide  a  basis  for 
comparison.  Home  market  price  was 
based  on  the  packed,  delivered  price  to 
unrelated  purchasers.  We  made 
adjustments,  where  applicable,  for 
inland  freight,  quantity  rebates,  and 
difierences  in  credit,  direct  advertising, 
and  packing  costs.  In  addition,  where 
appropriate,  we  made  further 
adjustments  to  FMV  to  account  for 
differences  in  physical  characteristics  of 
the  merchandise  by  applying  to  the 
FMV  the  difference  between  the  variable 
cost  of  production  of  the  model  sold  in 
the  United  States  and  the  variable  cost 
of  production  of  the  most  similar  model 
sold  in  the  home  market,  in  accordance 
with  §  353.57  of  the  Department’s 
regulations.  Because  the  information  we 
received  was  inadequate  to  assign 
difference  in  merchandise  values  on  a 
model-specific  basis,  we  have  applied  as 
best  information  available  the  lowest 
variable  cost  difference  for  these 


preliminary  results.  No  other 
adjustments  were  claimed  or  allowed. 

In  general  in  administrative  reviews, 
the  Department  relies  on  monthly 
weighted-average  prices  in  the 
calculation  of  I^V.  However,  after 
comparing  the  monthly  and  annualized 
wei^ted-average  price  for  each  model, 
we  determined  that  there  was  an 
insignificant  amount  of  variance 
between  the  two  and  that  there  was  no 
discemable  correlation  between  price 
and  time  during  the  period  reviewed. 
Therefore,  we  calculated  FMV  for  each 
model  based  on  annual  weighted- 
average  prices. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  comparison  of  U.S. 
price  to  FMV,  we  preliminarily 
determine  that  the  margin  for  Cat  Eye  is 
4.51  percent  for  the  period  Novemlwr  1. 
1991  throu^  October  31, 1992. 

Interestea  parties  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice  and  may 
request  a  hearing  within  10  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  44  days  after  the  date  of 
publication,  or  on  the  first  workday 
thereafter.  Case  briefr  and/or  vnitten 
comments  may  be  submitted  not  later 
than  30  days  after  the  date  of 
publication.  Rebuttal  briefs  or  rebuttals 
to  written  comments,  limited  to  issues 
raised  in  those  comments,  may  be  filed 
not  later  than  37  days  after  the  date  of 
publication.  The  Department  will 
publish  the  final  results  of  the 
administrative  review,  including  the 
results  of  its  analysis  of  any  comments 
submitted  or  made  during  a  hearing. 

Upon  completion  of  this 
administrative  review,  the  Department 
will  issue  appraisement  instructions 
concerning  the  respondent  directly  to 
Customs. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Tariff  Act:  (1) 
The  cash  deposit  rate  for  the  reviewed 
company  will  be  that  established  in  the 
final  results  of  this  administrative 
review;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  or  the  original  less-than-fair- 
value  (LTFV)  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
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the  merchandise;  and  (4)  if  neither  the 
exporter  nor  the  roanubcturer  is  a  firm 
covered  in  this  cv  any  previous  review, 
the  cash  deposit  rate  will  he  the  “new 
shipper”  rate  established  in  the  first 
administrative  review,  as  discxissed 
below. 

On  May  25. 1993,  the  Court  of 
international  Trade  in  Floral  Trade 
Council  V.  United  States.  Slip  Op.  93^ 

79.  and  Federal-Mogul  Corporation  and 
the  Torrington  Company  y.  United 
States,  Slip  Op.  93-83,  decided  that 
once  an  others”  rate  is  established 
for  a  company,  it  can  only  be  changed 
through  an  administrative  review.  The 
Department  has  determined  that  in 
order  to  implement  these  decisions,  it  is 
appropriate  to  reinstate  the  original  “all 
ethers”  rate  hrom  tlM  LTFV  investigation 
(or  that  rate  as  amended  for  correction 
for  clerical  errors  or  as  a  result  of 
litigation)  in  prooeedk^  governed  by 
antidumping  duty  ordei^  In 
proceedings  governed  antidumping 
findings,  unh^  we  are  able  to  ascertain 
the  “aU  others”  rate  from  the  Treasury 
LTFV  investigation,  the  Department  has 
determined  that  is  appropriate  to  adopt 
the  “new  shipper”  rate  establislied  in 
the  First  final  results  of  the 
administrative  review  published  by  the 
Department  (or  that  rate  as  amend^  for 
correction  of  clerical  error  or  as  a  result 
of  litigation)  as  the  “all  c^ers”  rate  (ot 
the  purposes  of  establishing  cash 
deposits  in  all  ciurent  and  future 
administrative  reviews. 

Because  this  proceeding  is  governed 
by  an  aolidumfHng  finding,  and  we  are 
unable  to  ascertain  the  “all  others”  rate 
horn  the  Treasury  LTFV  investigation, 
the  “all  others”  rate  for  the  purposes  of 
the  review  will  be  26.44  percent,  the 
“new  shipper”  rate  established  in  the 
first  final  results  of  administrative 
review  published  by  the  Department  (47 
FR  28978,  July  2, 1982). 

These  deposit  requirements,  when 
imposed,  s^ll  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary’s 
presumption  that  reimbursement  of 
antidumping  duties  has  occurred  and. 
the  subsequent  assessment  of  double 
antidum^g  duties. 

This  a^inistrative  review  and  notice 
are  in  accordance  with  section  751(a)  of 
the  Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1675(a)).  and  19  CFR  353.22. 


Dated:  July  30. 1993. 

Barbara  K.  Stafford, 

Acting  Assistaia  Secretary  for  Import 
Administration. 

(FR  Doc.  93-19032  Filed  8-6-93;  8:45  am) 
BtUJNQ  CODE  jato-as-M 


[A-583-OOq 

Color  Television  Recelvere,  Except  for 
Video  Monitors,  From  Taiwan; 
TerminaHon  of  Antidumping  Duty 
Admintstrative  Review 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION;  Notice  of  termination  of 
antidumping  duty  administrative 
review.  , 

SUMMARY:  In  response  to  a  request  firom 
Action  Electronics  Co.,  Ltd.  (Action). 
Proton  Electronic  Industrial  Co..  Ltd. 
(Proton)  and  Tatung  Co.  (Tatung 
(collectively,  the  respondents),  the 
Department  of  Commerce  (the 
Department)  initi^ed  reviews  for  these 
respondents  on  May  27. 1993  for  the 
period  April  1. 1992  through  March  31, 
1993.  We  received  timely  requests  for 
withdrawal  From  this  review  from  the 
respondents.  Because  there  were  no 
requests  for  review  from  other  interested 
parties  we  are  terminating  this  review. 
EFFECnVE  DATE:  August  9, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Heaney  or  David  Genovese, 
Office  of  Antidumping  Compliance, 

U.S.  Department  of  Commerce, 
Washington,  DC  20230,  telephone:  (202) 
482-4475/4697. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  April  30, 1984,  the  Department 
published  in  the  Federal  Register  (49 
FR  18336)  the  antidumping  duty  order 
on  color  television  recovers,  except  for 
video  monitors,  horn  Taiwan.  On  April 
9, 1993,  in  accordance  with  19  CFR 
353.22(c).  we  initiated  an  administrative 
review  of  those  orders  for  the  period 
April  1. 1992  through  March  31, 1993 
(58  FR  18374). 

We  had  initiated  reviews  for  Action, 
Proton,  and  Tatung  covering  sales  of 
color  television  receivers,  except  for 
video  monitors,  during  the  period  of 
review.  We  received  timely  requests  for 
withdrawal  from  this  review  fiom  the 
respondents.  Because  there  were  no 
requests  for  review  firom  other  interested 
parties,  we  are  terminating  this  review 
in  accordemce  with  19  CFR  353.22(a)(5). 

This  termination  notice  is  in 
accordance  with  19  CFR  353.22(a)(5). 


Dated;  July  28. 1993. 

Roland  L.  MacDoMld, 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 

(FR  Doc.  93-19033  Filed  8-6-93;  8:45  am) 
NLUNO  CODE  3S10-08-M 


[A-588-029] 

Fishnetting  of  Man-Made  Fiber  From 
Japan;  Final  Rasutta  of  Antidumping 
Duty  Admlniatratlve  Review 

AGENCY:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

summary:  On  July  2. 1993,  the 
Departmmt  of  Commerce  published  in 
the  Federal  Register  the  preliminary 
results  of  an  actoinistrative  review  of 
the  antidumping  finding  on  fishnetting 
of  man-made  fiber  horn  Japan.  The 
review  covers  shipments  of  two 
exporters  to  the  United  States  during  the 
period  June  1. 1990,  through  May  31, 
1991.  Based  on  our  analysis  of 
comments  received,  the  dumping 
margins  for  both  companies  have 
changed  firom  the  margins  presented  in 
the  preliminary  results. 

EFFECTIVE  DATE;  August  9.  1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Raisner,  Office  of  Antidumping 
Compliance.  Import  Administration, 
International  Trade  Administration, 

U.S.  Department  of  Commerce, 
Washington,  DC  20230;  telephone  (202) 
482-3518. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  July  2. 1992.  the  Department  of 
Commerce  (the  Department)  publi^ied 
in  the  Federal  Register  (57  FR  20467)  . 
the  preliminary  results  of  the 
administrative  review  of  the 
antidumping  finding  (37  FR  11560,  June 
6, 1972)  on  fishnetting  of  man-made 
fiber  from  Japan.  The  Department  has 
now  completed  this  review  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (the 
Tariff  Act). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  fisbnetting  of  man-made 
fibers,  not  including  salmon  gill  netting, 
from  Japan.  The  merchandise  is 
currently  classified  under  item  numbers 
5608.11.00.  5608.19.10.  and  5608.90.10 
of  the  Harmonized  Tariff  Schedule 
(HTS).  The  HTS  item  numbers  are 
provided  for  convenience  and  customs 
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purposes.  The  written  product 
description  remains  dispositive. 

This  review  covers  entries  of  the 
subject  merchandise  by  Momoi  Fishing 
Net  Manufacturing  Company,  Ltd. 
(Momoi),  and  Nippon  Kenmo  Company, 
Ltd.  (Kenmo),  during  the  period  from 
Jime  1. 1990,  through  May  31, 1991. 

Analysis  of  Comments  Received 

We  gave  interested  pcurties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  written 
comments  frx)m  the  Cordage  Institute 
(Q),  the  successors  in  interest  to  the 
American  Cordage  and  Netting 
Manufacturers,  the  petitioner,  and  one 
respondent,  Momoi.  We  rejected 
Momoi ’s  case  brief  because  it  was 
untimely  filed.  Momoi  filed  a  timely 
rebuttal  brief  which  included  comments 
beyond  the  scope  of  Q*s  case  brief;  we 
have  not  addressed  comments  which 
were  beyond  the  proper  scope  of 
rebuttal.  Kenmo  did  not  comment  on 
the  preliminary  results. 

Comment  1:  Q  contends  that  it  is  not 
clear  how  the  Department  treated  home 
market  interest  expenses  associated 
with  in*warehouse  or  on-dock 
production;  nor  is  it  clear  whether  all 
credit  expenses  associated  with  sales  to 
the  Unit^  States  were  included  in  the 
Department’s  preliminary  results. 

Momoi  states  that  there  is  no  interest 
cost  on  in-warehouse  or  on-dock 
production  in  Japan.  Momoi  also 
contends  that  it  did  not  inou  credit 
costs  on  sales  to  the  United  States. 

Department's  Position:  Based  on  the 
information  in  Q’s  comment,  in¬ 
warehouse  and  on-dock  production 
interest  expenses  appear  to  be  part  of 
the  production  process.  Since  no 
allegation  of  sales  below  cost  has  been 
made,  we  did  not  conduct  a  sales- 
below-cost  investigation.  Such  costs  are 
not  part  of  our  price-to-price 
comparison  and  are  therefore  not 
relevant  in  this  review. 

Regarding  credit  expense,  however, 
the  Department  considers  the  time 
period  between  shipment  and  payment 
a  credit  expense.  Because  Momoi  did 
not  provide  an  amoxmt  for  this  expense, 
we  have  imputed  one  and  follow^  our 
standard  practice  of  subtracting  home 
market  credit  expense  tom  home 
market  price  and  adding  U.S.  credit 
expense. 

Comment  2:  Cl  contends  that  it  is 
unable  to  locate  in  the  Department’s 
calculations  any  adjustment  for 
differences  between  Japanese  and  U.S. 
packing  costs.  Specifically,  Cl  asserts 
that  packing  expenses  for  sale  to  the 
United  States  should  include  cost  for 
marking,  labelling,  and  protective 
packaging. 


Momoi  notes  that  all  differences 
between  Japanese  and  U.S.  market 
packing  costs  were  reported  in  its 
questionnaire  re^onse. 

Department’s  Position:  Although 
Momoi  reported  packing  expenses  for 
both  market  and  U.S.  sales  in  its 
questionnaire  response,  it  failed  to 
report  such  expenses  on  its  computer 
tape,  and,  therefore,  our  calculations  did 
not  reflect  Momoi’s  reported  packing 
expenses  for  our  preliminary  results. 
Although  it  is  not  our  burden  to  locate 
and  apply  information  missing  from  the 
required  computer  tape,  because 
packing  expenses  were  reported  as  the 
same  rate  per  pound  for  all  shipments 
listed,  for  these  final  results  we  have 
subtracted  Momoi’s  reported  home 
market  packing  expenses  from  foreign 
market  value  and  added  U.S.  packing 
expense.  We  did  not  add  pacldng 
expense  to  U.S.  price  since  it  is  already 
included. 

Comment  3:  Cl  states  that  the 
Department’s  calculation  methodology 
does  not  include  deductions  for 
manufactiuing  costs,  namely,  waste  and 
scrap  and  selvedge  removal.  Momoi 
replies  that  waste  and  scrap  losses  are 
reported  in  its  questionnaire  response, 
and  that  there  is  no  selvedge  created  in 
its  production  of  fishnetting  and, 
accordingly,  there  are  no  selvedge 
expenses  to  report. 

Departments  Position:  These  items, 
waste  and  scrap  and  selvedge  removal, 
are  associated  with  costs  of  production. 
Since  no  allegation  of  sales  below  cost 
has  been  made,  we  did  not  conduct  a 
sales-below-cost  investigation.  Such 
costs  are  not  part  of  our  price-to-price 
comparison  and  are  therefore  not 
relevant  in  this  review. 

Comment  4:  Cl  contends  that  if 
Momoi’s  nylon  mono-netting  is  single 
strand  monofilament,  there  should  be  a 
discernible  cost  difference  between 
single  strand  monofilament  and 
multifilament  bundles. 

Momoi  agrees  that  there  is  a  cost 
difference  iMtween  single  strand 
monofilament  and  multifilament 
bundles,  but  states  that  the  decision  in 
the  Department’s  preliminary  results  to 
match  monofilament  netting  with 
monofilament  netting,  and 
multifilament  netting  with 
multifilament  netting,  was  appropriate. 

Department’s  Position:  We  agree  with 
Momoi  that  the  model-match 
methodology  we  used  in  our 
preliminary  results  is  appropriate. 
Before  issuance  of  our  preliminary 
results,  we  solicited  comments  on 
product  matches  from  both  Cl  and 
Momoi.  Both  Cl  and  Momoi  agreed  on 
the  basic  criteria  for  model  matching, 
but  difiered  as  to  how  strict  the 


comparison  should  be.  Based  on  these 
comments,  as  well  as  model-matching 
criteria  established  in  previous  reviews 
of  this  finding,  we  agree  with  Momoi’s 
proposed  model  matches,  which  result 
in  identical  merchandise  comparisons. 
Therefore,  no  adjustments  to  foreign 
market  value  for  differences  in  physical 
characteristics  were  necessary. 

Comment  5:  Cl  contends  that  no 
deductions  fr*om  U.S.  price  were  made 
for  U.S.  brokerage,  wharfage,  or  storage. 
Momoi  states  that  all  sales  to  the  United 
States  have  terms  of  cost,  insvirance,  and 
freight  (QF)  destination. 

Department’s  Position:  In  our 
reliminary  results  we  deducted 
rokerage  from  U.S.  price.  However  we 
did  not  make  deductions  for  wharfage  or 
storage,  as  Momoi  is  on  record  claiming 
that  it  did  not  incur  such  expenses. 
Because  there  is  no  information  on  the 
record  to  suggest  that  such  expenses 
were  incurred  but  not  reported  by 
Momoi,  in  our  final  results  we  have  not 
made  a  deduction  for  wharfage  or 
storage,  but  have  deducted  brokerage 
expense  for  U.S.  price. 

Comment  6:  Cl  contends  that  most 
U.S.  prices  in  the  market  place  for 
netting  of  man-made  fibers  from  Japan 
include  regular  U.S.  Customs  duties.  Cl 
asks  the  Department  to  confirm  that 
these  duties,  if  they  have  in  fact  been 
included,  have  been  deducted  in  the 
dumping  analysis. 

Department’s  Position:  In  our 
questionnaire,  we  requested  that  Momoi 
identify  costs  for  regular  U.S.  Customs 
duties.  We  cannot  determine  from 
Momo’s  response  that  any  claimed 
charges  include  an  amoimt  for  regular 
U.S.  Customs  duties  applicable  to  this 
merchandise.  In  addition,  Momoi  did 
not  address  this  issue  in  its  rebuttal 
comments.  Therefore,  in  absence  of  this 
information,  we  have  referred  to 
information  from  U.S.  Customs  as  a 
reasonable  basis  for  this  adjustment. 
Accordingly,  for  these  final  results  we 
have  deducted  17  percent  regulm  U.S. 
Customs  duties  from  U.S.  price. 

Comment  7;  Cl  contends  that  it  was 
appropriate  for  the  Department  to  use  in 
its  preliminary  results  the  highest 
available  margin  for  the  firm  which  did 
not  respond  to  the  Department’s 
questionnaire. 

Department’s  Position:  We  agree,  in 
part,  with  Q.  Because  it  did  not  respond 
to  our  questionnaire,  Kenmo  was 
deemed  uncooperative.  In  accordance 
with  section  776(c)  of  the  Tariff  Act,  we 
have  used  best  information  otherwise 
available  (BIA).  We  note  that  the  rate 
assigned  to  Kenmo  in  our  preliminary 
results  did  not  follow  our  BIA 
hierarchy,  as  outlined  in  Antifriction 
Bearings  (Other  than  Tapered  Roller 
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Bearings)  and  Parts  from  France,  et  al. 

(57  FR  28379,  June  24, 1992),  because  it 
was  from  the  preliminary  results',  not 
the  final  results  of  a  previous 
administrative  review.  The  correct  BIA 
rate,  which  is  the  highest  of  the  rates 
found  for  any  firm  in  the  final  results  of 
a  prior  administrative  review,  has  been 
applied  in  these  final  results  (see 
Fishnetting  of  Man-Made  Fibm  from 
Japan:  Final  Results  of  Administrative 
R^ew  of  Antidumping  Finding,  48  FR 
43210,  September  22, 1983). 

Comment  8:  Q  contends  that 
circumvention  by  certain  unidentified 
manufacturers  is  occurring  via 
mcinufacturing  operations  in  Mexico. 

Momoi  contends  that  Q  failed  to  meet 
the  conditions  necessary  for  the 
Department  to  initiate  an 
anticircumvention  inquiry.  Specifically. 
Q  has  not  demonstrated  that  the 
difference  between  the  value  of  the 
merchandise  sold  in  the  United  States  is 
minimal  as  compared  to  the  value  of 
merchandise  subject  to  the  antidumping 
finding  which  is  completed  or 
assembled  in  another  foreign  country. 
Accordingly,  Momoi  asserts  Q’s 
allegation  should  be  ignored. 

Department's  Position:  The  allegation 
that  Cl  makes  does  not  contain  ad^uate 
information  for  us  to  initiate  an 
anticircumvention  inquiry.  In  addition. 
Q  does  not  tie  the  identities  of  the  two 
companies  covered  the  current 
review  to  the  alleged  circumvention 
activity,  nor  is  there  any  reference  to  the 
period  of  this  administrative  review.  If 
there  is  further  concern  on  the  part  of 
interested  puties,  they  should  make  an 
appropriately  dociunented  request  for 
an  anticircumvention  inquiry. 

Final  Results  of  the  Review 

After  analysis  of  the  comments 
received,  we  determine  that  the 
following  weighted-average  margins 
exist  for  the  period  June  1, 1990, 
through  May  31. 1991: 


Manutacturer/producer/expofter 

Percent 

margin 

Momoi  Fishing  Nat  Mtg.  . 

Nippon  Kenmo  Co . 

2.67 

18.30 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
U.S.  price  and  foreign  market  value  may 
vary  from  the  percentages  stated  above. 
The  Department  shall  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  shall  be  effective,  upon 
publication  of  this  notice  of  final  results 


of  administrative  review,  for  all 
shipments  of  the  subject  merchandise 
from  Japan  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  of 
ublication  of  this  notice,  as  provided 
y  section  751(a)(1)  of  the  Tariff  Act;  (1) 
Tlie  cash  deposit  rate  for  the  reviewed 
companies  will  be  those  established  in 
the  final  results  of  this  administrative 
review;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  or  the  original  investigation,  but 
the  manufacturer  is,  the  cash  deposit 
rate  will  be  the  rate  established  for  the 
most  recent  period  for  the  manufacturer 
of  the  merchandise;  and  (4)  if  neither 
the  exporter  nor  the  manufacturer  is  a 
firm  covered  in  this  or  any  previous 
review,  the  cash  deposit  rate  will  be  the 
"new  shipper"  rate  established  in  the 
first  administrative  review,  as  discussed 
below. 

On  May  25. 1993,  the  Court  of 
International  Trade  in  Floral  Trade 
Council  v.  United  States,  Slip  Op.  93- 
79,  and  Federal-Mogul  Corporation  and 
the  Tonington  Company  v.  United 
States.  Slip  Op.  93-83,  decided  that 
once  on  "all  others"  rate  is  established 
for  a  company,  it  can  only  be  changed 
through  an  adnrinistrative  review.  The 
Department  has  determined  that  in 
order  to  implement  these  decisions,  it  is 
appropriate  to  reinstate  the  original  "all 
others”  rate  firom  the  less-than-fair-value 
(LTFV)  investigation  (or  that  rate  as 
amended  for  correction  for  clerical 
errors  or  as  a  result  of  litigation),  in 
proceedings  governed  by  antidumping 
duty  orders.  In  proceedings  governed  by 
antidumping  findings,  unless  we  are 
able  to  ascertain  the  "all  others"  rate 
from  the  Treasury  LTFV  investigation, 
the  Department  has  determined  that  it  is 
appropriate  to  adopt  the  "new  shipper" 
rale  established  in  the  first  final  results 
of  the  administrative  review  published 
by  the  Department  (or  that  rate  as 
amended  for  correction  of  clerical  error 
or  as  a  result  of  litigation)  as  the  "all 
others"  rate  for  the  purposes  of 
establishing  cash  deposits  in  all  current 
and  future  administrative  reviews. 

Because  this  proceeding  is  governed 
by  an  antidumping  duty  finding,  end  we 
are  unable  to  ascertain  the  "all  others" 
rate  from  the  Treasury  LTFV 
investigation,  the  "all  others”  rate  for 
the  purposes  of  the  review  will  be  1.94 
percent,  the  "new  shipper”  rate 
established  in  the  first  final  results  of 
the  administrative  review  published  by 
the  Department  (47  FR  28978,  July  2, 
1982). 


These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  cmtific^e  r^arding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 

Failure  to  comply  with  this  requirement 
could  result  in  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessmmit  of  double 
antidumping  duties. 

This  notice  also  aerves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  retum/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  the  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  July  30, 1993. 

Barbara  R.  Stafford, 

Acting  Assistant  Secntaryfor  Import 
Administration. 

(FR  Doc.  93-19031  Filed  8-6-93;  8:45  am) 

BILUNG  CODE  3S10-O8-M 


(A-588-813] 

Preliminary  Result*  of  Antidumping 
Duty  Administrative  Reviews;  Light- 
Scattering  instruments  and  Parts 
Thereof  From  Japan 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative 
reviews;  light-scattering  mstniments 
and  parts  thereof  from  Japan. 

SUMMARY:  In  response  to  requests  from 
the  petitioner,  Wyatt  Teclinology 
Corporation  (Wyatt),  the  Department  of 
Commerce  (the  Department)  is 
conducting  the  first  and  second 
administrative  reviews  of  the 
aiitidumping  duty  order  on  light- 
scattering  instruments  (LSs)  and  parts 
thereof  ^m  Japan.  The  reviews  cover 
one  manufacturer/exporter.  Otsuka 
Electronics  Ca,  Ltd.  (Otsuka),  and 
entries  of  the  subject  merchandise  to  the 
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United  States  during  the  period 
November  15. 1990  through  October  31, 
1992.  As  a  result  of  these  reviews,  the 
Department  has  preliminarily 
determined  that  there  were  no  entries  of 
LSls  exported  by  Otsuka  and  sold  to 
unrelated  parties  during  the  first 
administrative  review  period.  The 
Department  has  also  preliminarily 
determined,  using  the  best  information 
available,  (BIA).  that  dumping  margins 
exist  with  respect  to  Otsuxa  for  the 
second  review  period.  Interested  parties 
are  invited  to  comment  on  these 
preliminary  results. 

EFFECTIVE  DATE:  August  9, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rebecca  Trainor  or  Maureen  Flannery, 
Office  of  Antidumping  Compliance, 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-4733. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  19. 1990,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  an  antidumping  duty  order  on 
light  scattering  instruments  (LSIs)  from 
japan  (55  FR  48144).  Petitioner,  Wyatt, 
requested  the  first  administrative  review 
of  this  order  on  November  21, 1991,  and 
the  second  administrative  review  on 
November  27. 1992.  Wo  initiated  both 
reviews,  covering  the  periods  July  10, 
1990  through  October  31, 1991  (56  FR 
66429.  December  23, 1991),  and 
November  1. 1991  through  October  31, 
1992  (57  FR  61873.  December  29. 1992), 
respectively.  The  Department  has  now 
conducted  the  reviews  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1 930,  as  amended  (the  Act). 

On  June  4, 1992,  Otsuka  claimed  that 
die  Department  had  incorrectly 
identified  the  beginning  date  of  the  first 
period  of  review  (POR)  as  July  10, 1990. 
Otsuka  believes  that  the  POR  should 
begin  on  November  15, 1990,  because 
suspension  of  liquidation  became 
effective  on  that  date.  We  agreed  to 
change  to  November  15, 1990,  the 
treginning  date  of  the  first 
administrative  review  period,  consistent 
with  19  CFR  353.22(b)(2). 

On  April  21, 1993,  we  granted  Otsuka 
a  two-week  extension  for  submitting  its 
questionnaire  response  in  the  second 
review,  in  accordance  with  19  CFR 
353.31(b)(3).  We  received  Otsuka’s 
questionnaire  response  12  days  after  the 
extended  deadline  of  May  6, 1993.  We 
rejected  the  response  as  untimely,  in 
accordance  with  19  CFR  353.31(b)(2), 
and  used  BIA  for  purposes  of  the  second 


review,  in  accordance  with  section 
776(c)  of  the  Act. 

Scope  of  the  Reviews 

These  reviews  cover  imports  of  LSIs 
and  parts  thereof  from  Japan.  The 
Department  defines  such  merchandise 
as  LSIs  and  the  parts  thereof  horn  Japan, 
specified  below,  that  have  classical 
measurement  capabilities,  whether  or 
not  also  capable  of  dynamic 
measurements.  Classical  me^urement 
(also  known  as  static  measurement) 
capability  usually  means  the  ability  to 
measure  absolutely  (i.e.,  without 
reference  to  molecular  standards)  the 
weight  and  size  of  macromolecules  and 
submicron  particles  in  solution,  as  well 
as  certain  molecular  interaction 
parameters,  such  as  the  so-called  second 
viral  coefficient.  (An  instrument  that 
uses  single-angle  instead  of  multi-angle 
measurement  can  only  measure 
molecular  weight  and  the  second  viral 
coefficient.)  Dj'namic  measurement 
(also  known  as  quasi-elastic 
measurement)  capability  refers  to  the 
ability  to  measure  the  diffusion 
coefficient  of  molecules  or  particles  in 
suspension  and  deduce  therefrom 
features  of  their  size  and  size 
distribution.  LSIs  subject  to  these 
reviews  employ  laser  light  and  may  use 
either  the  single-angle  or  multi-angle 
technique. 

The  following  parts  are  included  in 
the  scope  of  these  administrative 
reviews  when  they  are  manufactured 
according  to  specifications  and 
operational  requirements  for  use  only  in 
an  LSI  as  defined  in  the  preceding 
paragraph:  Scanning  photomultiplier 
assemblies,  immersion  baths  (to  provide 
temperature  stability  and/or  refractive 
index  matching),  sample-containing 
structures,  electronic  signal-processing 
boards,  molecular  characterization 
software,  preamplifier/discriminator 
circuitry,  and  optical  benches.  LSIs 
subject  to  these  reviews  may  be  sold 
inclusive  or  exclusive  of  accessories 
such  as  personal  computers,  cathode  ray 
tube  displays,  software,  or  printers.  LSIs 
are  currently  classifiable  under 
Harmonized  Tariff  Schedule  (HTS) 
subheading  9027.30.40.  LSI  petrts  are 
currently  classifiable  under  HTS 
subheading  9027.90.40.  HTS 
subheadings  are  provided  for 
convenience  and  U.S.  Customs  Service 
purposes.  The  written  product 
description  remains  dispositive. 
Different  items  with  the  same  name  as 
subject  parts  may  enter  under 
subheading  9027.90.40.  To  avoid  the 
unintended  suspension  of  liquidation  of 
non-subject  parts,  those  items  entered 
under  subheading  9027.90.40  and 
generally  Icnown  as  scanning 


photomultiplier  assemblies,  immersion 
baths,  sample-containing  structures, 
electronic  signal-processing  boards, 
molecular  characterization  software, 
preamplifier/discriminator  circuitry, 
and  optical  benches  must  be 
accompanied  by  an  importer’s 
declaration  to  the  Customs  Service  to- 
the  effect  that  they  are  not  manufactured 
for  use  in  a  subject  LSI. 

These  reviews  cover  entries  of  the 
subject  merchandise  exported  by  Otsuka 
and  entered  during  the  periods 
November  15, 1990  through  October  31, 
1991,  and  November  1, 1991  through 
October  31, 1992. 

Preliminary  Results  of  Reviews 

We  have  preliminarily  determined 
that  Otsuka  had  no  exports  of  the 
subject  merchandise,  entered  into  the 
United  States  and  sold  to  unrelated 
parties  during  the  first  administrative 
review  period,  November  15, 1990 
through  October  31, 1991.  Otsuka 
exported  one  subject  LSI  during  this 
period  to  a  related  party  in  the  United 
States.  The  related  party  has  not  sold 
the  LSI.  We  will  include  this  unit  in  a. 
future  review  if  it  is  ever  sold. 

Otsuka  also  exported  two  high-speed 
correlation  calculation  boards 
(correlation  boards)  that  entered  during 
the  POR.  one  for  sale,  and  one  for 
demonstration  use.  In  accordance  with 
19  CFR  353.29(i)(l),  we  preliminarily 
determine  that  these  parts  are  not 
covered  by  the  scope  of  the  order.  It  is 
clear  from  the  final  determination  of  the 
LTFV  investigation  that  the  correlation 
boards  are  not  covered  because  they  are 
not  manufactured  exclusively  for  use 
with  subject  LSIs,  as  is  required.  The 
correlation  boards  in  question  can  be 
used  with  at  least  one  model  of  LSI  that 
is  outside  the  scope.  In  this  regard, 
Otsuka  itself  manufactures  a  model  of 
LSI  that  is  capable  of  performing 
dynamic  measurements,  but  not 
classical  measurements,  and  is  therefore 
outside  the  scope.  Because  the 
correlation  boards  can  be  used  with  LSIs 
like  this  model,  which  has  dynamic 
measuring  capabilities  but  not  classical 
measuring  capabilities,  they  can  be  used 
in  LSIS  that  are  outside  the  scope  of  the 
order.  Accordingly,  the  correlation 
boards  are  not  manufactmed  exclusively 
for  use  in  the  subject  merchandise,  and 
we  preliminarily  determine  that  the 
correlation  boards  are  not  within  the 
scope. 

Because  Otsuka  failed  to  respond  in  a 
timely  manner  to  our  antidumping 
request  for  information  in  the  second 
administrative  review,  we  are  using 
BLA,  in  accordance  with  section  776(c) 
of  the  Act,  for  that  period.  In  this  case, 
we  have  used  as  BIA  the  rate  from  the 
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antidumping  order.  Consequently,  we 
have  preliminarily  determined  that  the 
following  dumping  meugins  exist  for  the 
periods  November  15, 1990  through 
CX:tober  31, 1991,  and  November  1, 1991 
through  October  31, 1992: 


Manufac¬ 

turer/Ex¬ 

porter 

Period  of  review 

Margin 

(percent) 

Otsuka 

Elec¬ 

tron¬ 

ics, 

Ltd . 

Otsuka 

11/15/9D-10/31/91 

1129.71 

Qec- 

tron- 

Ics, 

Ltd . 

11/01/91-10/31/92 

2129.71 

1  No  entries  during  this  period;  margin  used 
is  from  the  investigaoon. 

>01 A  rate;  margin  used  is  from  the 
investigation. 

Any  interested  party  may  request  a 
hearing  within  10  days  of  publication  of 
this  notice.  Any  hearing  will  be  held  44 
days  after  the  date  of  publication  of  this 
notice,  or  the  first  workday  thereafter. 
Interested  parties  may  submit  case  briefs 
within  30  days  of  the  date  of  publication 
of  this  notice.  Rebuttal  briefs,  limited  to 
issues  raised  in  the  case  briefs,  may  be 
hied  not  later  than  37  days  after  the  date 
of  publication.  The  Department  will 
publish  a  notice  of  the  final  results  of 
these  administrative  reviews,  which 
will  include  the  results  of  its  analysis  of 
issues  raised  in  any  such  case  briefs  or 
hearing. 

The  following  deposit  requirements 
shall  be  elective  for  all  shipments  of  the 
subject  merchandise  that  are  entered  or 
withdrawn  from  warehouse  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  these 
administrative  reviews,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rates  for  the  reviewed  company 
shall  be  the  rates  established  in  the  final 
results  of  the  administrative  review  for 
the  1991-1992  period;  (2)  for  previously 
reviewed  or  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  pteriod;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
these  reviews,  a  prior  review,  or  the 
original  LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
shall  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  review, 
the  cash  deposit  rate  will  be  the  "all 
others  rate”  from  the  LTFV 
investigation. 


On  May  25, 1993,  the  Court  of 
International  Trade  in  Floral  Trade 
Council  V.  United  States,  Slip  Op.  93- 
79,  and  Federal-Mogul  Corporation  and 
the  Torrington  Company  v.  United 
States,  Slip  Op.  93-83,  decided  that 
once  an  ”dl  others”  rate  is  established 
for  a  company,  it  can  only  be  changed 
through  an  administrative  review.  The 
Department  has  determined  that  in 
order  to  implement  these  decisions,  it  is 
appropriate  to  reinstate  the  original  “all 
others”  rate  fi‘om  the  LTFV  investigation 
(or  that  rate  as  amended  for  correction 
for  clerical  errors  or  as  a  result  of 
litigation)  in  proceedings  governed  by 
antidumping  duty  orders  for  the 
purposes  of  establishing  cash  deposits 
in  all  current  and  future  administrative 
reviews.  In  proceedings  governed  by 
antidumping  findings,  unless  we  are 
able  to  ascertain  the  “all  others”  rate 
from  the  Treasury  LTFV  investigation, 
the  Department  has  determined  that  it  is 
appropriate  to  adopt  the  “new  shipper” 
rate  established  in  the  first  final  results 
of  administrative  review  published  by 
the  Department  (or  that  rate  as  amended 
for  correction  of  clerical  error  or  as  a 
result  of  litigation)  as  the  "all  others" 
rate  for  the  purposes  of  establishing 
cash  deposits  in  all  current  and  future 
administrative  reviews. 

Because  this  proceeding  is  governed 
by  an  antidumping  duty  order,  the  “all 
others”  rate  for  the  purposes  of  this 
review  will  be  129.71  percent,  the  “all 
other”  rate  established  in  the  final 
notice  of  LTFV  investigation  by  the 
Department  (55  FR  34952,  August  27, 
1990). 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 

Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary’s 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

These  administrative  reviews  and 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Act  (19  U.S.C. 

1675(a)(1))  and  §  353.22  of  the 
Department’s  regulations. 

Dated:  July  30, 1993.  « 

Barbara  R.  Stafford, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  93-19034  Filed  8-6-93;  8:45  am] 
BILUNQ  CODE  3610-DS-P 


(Ar^75-810] 

Final  Determination;  Antidumping  Duty 
Investigation  of  Pads  for  Woodwind 
Instrument  Keys  From  Italy 
Manufactured  by  Music  Center  s.n.c.  di 
Luciano  Pisoni  and  Lucian  s.n.c.  dl 
Daniio  Pisoni  &  C. 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  August  9, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Beck,  Office  of  Antidumping 
Investigations.  Office  of  Investigations, 
Import  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  NW..  Washington, 
DC.  20230;  telephone  (202)  482-3464. 

Final  Determination 

We  have  determined  that  pads  for 
woodwind  instrument  keys 
manufactured  by  Music  Center  s.n.c.  di 
Luciano  Pisoni  (Pisoni)  and  Lucien 
s.n.c.  di  Daniio  Pisoni  &  C.  (Lucien)  ' 
(collectively  respondent)  from  Italy  are 
being,  or  are  likely  to  be,  sold  in  the. 
United  States  at  less  than  fair  value,  as 
provided  in  section  735  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act).  The 
estimated  margin  is  shown  in  the 
“Suspension  of  Liquidation”  section  of 
this  notice. 

Case  History 

Since  publication  of  the  affirmative 
preliminary  determination  on  May  25, 
1993  (58  FR  30015),  the  following 
events  have  occurred.  Respondent 
requested  a  public  hearing  on  May  25, 
1993.  On  June  4, 1993,  petitioner 
requested  to  participate  in  the  public 
hearing. 

We  conducted  verification  on  June  7 
through  June  9, 1993.  Petitioner  filed  its 
case  brief  on  July  12, 1993.  Also  on  July 
.  12, 1993,  respondent  notified  the 
Department  of  Commerce  (the 
Department)  that  it  would  not  be 
submitting  a  case  brief.  A  public  hearing 
was  held  on  July  19, 1993. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  pads  for  woodwind 
instrument  keys  (pads),  which  are 
manufactured  by  Pisoni  and  Lucien. 

Pads  for  woodwind  instrument  keys 
covered  by  the  scope  of  this 
investigation  are  currently  classifiable 
under  the  following  subheadings  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS):  9209.99.4040 
and  9209.99.4080.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 
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Period  of  Investigation 

The  period  of  investigation  is  April  1, 
1992,  tnrough  SeptemlMr  30, 1992. 

Such  or  Similar  Comparisons 

We  have  determined  that  the  products 
covered  by  this  investigation  comprise  a 
single  category  of  "such  or  similar" 
merchandise.  Where  there  were  no  sales 
of  identical  merchandise  in  the  third 
coimtry  to  compare  to  U.S.  sales,  we 
made  similar  merchandise  comparisons 
on  the  basis  of:  Diameter,  type  of 
material,  pad  variety,  type  of  core,  type 
of  disk,  and  thickness,  as  listed  in 
Appendix  V  of  the  Department's 
antidumping  questionnaire.  We 
comp>ared  sets  of  pads  sold  in  the  U.S. 
market  to  sets  of  pads  sold  in  the  third 
country  market,  and  compared 
individual  pads  to  individual  pads.  We 
made  adjustments,  where  appropriate, 
for  differences  in  the  physical 
characteristics  of  the  merchandise,  in 
accordance  with  section  773(a)(4)(C)  of 
the  Act. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  pads 
from  Italy  to  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  the  United  States  price  (USP) 
to  the  foreign  market  value  (FMV),  as 
specified  in  the  "United  States  Price" 
and  “Foreign  Market  Value"  sections  of 
this  notice. 

United  States  Price 

We  based  all  USP  on  purchase  price, 
in  accordance  with  section  772(b)  of  the 
Act.  because  the  subject  merchandise 
was  sold  to  unrelated  purchasers  in  the 
United  States  prior  to  importation  and 
because  exporter's  sales  price 
methodology  was  not  otherwise 
indicated. 

We  calculated  purchase  price  based 
on  f.o.b  sales  to  uiuelated  customers. 

We  made  one  addition  to  USP  for 
payments  respondent  received  from 
respondent's  distributor  in  the  U.S. 
market  for  exchange  rate  fluctuations. 
We  recalculated  this  adjustment  based 
on  the  terms  specified  in  the  price 
protection  agreement  between 
respondent  and  its  distributor.  We  made 
no  adjustment  for  reported  quantity 
discounts  because  the  prices  reported 
were  already  net  of  discounts.  Also,  we 
did  not  deduct  reported  expenses  for  air 
height  charges  because  the  prices 
respondent  reported  were  ex-factory 
prices  which  did  not  include  any 
expenses  associated  with  air  height. 

We  discovered  at  verification  t^t 
respondent  did  not  report  certain  sales 
of  pads  made  with  coric.  Therefore,  we 
have  used  as  best  information  available 
(BIA)  for  the  U.S.  sales  of  cork  pads  the 


highest  rate  calculated  for  any  other  sale 
of  the  subject  mnchandise,  as  this  rate 
was  determined  to  be  non-aberational 
(see  comment  #3  in  the  "Analysis  of 
Comments  Received”  section  of  this 
notice). 

Foreign  Market  Value 

We  calculated  FMV  based  on  f.o.b.  and 
c&f  prices  to  unrelated  customers  in 
Taiwan  because  the  home  market  was 
not  viable.  Where  possible,  we 
compared  U.S.  sales  to  third  country 
sales  of  identical  and  similar 
merchandise  made  at  the  same  level  of 
trade,  in  accordance  with  19  CFR 
353.58.  We  made  deductions,  where 
appropriate,  for  height  expenses 
incurred  on  c&f  sales.  We  made  no 
adjustment  for  reported  quantity 
discounts  because  the  prices  reported 
were  already  net  of  discounts. 

Pursuant  to  19  CFR  353.56,  we  made 
circumstance-of-sale  adjustments,  where 
appropriate,  for  difierences  in  credit 
expenses.  Since  respondent  used  an 
inconsistent  methodology  for 
calculating  the  credit  period  for  U.S. 
and  third  country  sales,  we  have  added 
to  every  U.S.  credit  period  the  longest 
period  between  the  date  the  bank 
receives  the  funds  and  the  date  the 
company  receives  the  funds  in  either 
the  U.S.  or  Taiwanese  markets,  as  BIA 
(see  comment  #5  in  the  "Analysis  of  . 
(Comments  Received”  section  of  this 
notice).  Since  we  are  collapsing  Pisoni 
and  Lucien  into  one  entity  for  purposes 
of  this  investigation,  as  stated  in  our 
preliminary  determination  (58  FR 
30015,  May  25, 1993),  we  have 
recalculated  credit  expenses  vising  the 
average  interest  rate  for  Pisoni  and 
Lucien. 

We  did  not  make  a  circumstance  of 
sale  adjustment  for  reported  direct 
selling  expenses  because  the  expenses 
were  not  properly  supported  on  the 
record,  and  it  is  not  clear  who  incurs 
these  reported  expenses.  Also,  it  is 
imclear  how  respondent  derived  the 
percentage  factor  it  applied  to  USP  to 
calculate  these  reported  expenses.  In 
two  deficiency  letters,  we  requested  that 
respondent  submit  documents  showing 
how  this  adjustment  was  calculated,  but 
respondent  did  not  do  so.  Respondent's 
narrative  description  only  states  that  its 
direct  selling  expenses  for  products  sold 
in  the  U.S.  market  are  less  than  its 
expenses  for  products  sold  in  the  home 
market,  and  therefore,  we  should  adjust 
upward  the  U.S.  price  by  the  amount  of 
this  difference. 

Moreover,  at  verification,  respondent 
declined  to  present  any  documentation 
supporting  these  expenses  and  stated 
that  it  was  no  longer  claiming  that  a 


circumstance  of  sale  adjustment  should 
be  made  for  them.  In  addition, 
respondent  did  not  provide  any 
information  with  respect  to  selling 
expenses  incurred  for  products  sold  in 
third  coimtries.  Since  we  are  using 
Taiwan  sales  as  a  basis  for  FMV  and  the 
reported  expenses  are  not  properly 
supported  on  the  record,  we  have  not 
made  a  circumstance  of  sale  adjustment 
for  reported  direct  selling  expenses  (see 
comment  #9  in  the  "Analysis  of 
Comments  Received"  section  of  this 
notice). 

In  reporting  its  physical  differences  in 
merchandise  (difiner)  adjustment, 
respondent  incorrectly  included 
amounts  for  packing.  Because  of  this,  as 
BIA  we  have  denied  respondent's 
claimed  adjustment  when  it  results  in  a 
decrease  to  the  FMV  (see  conunent  <1  in 
the  "Analysis  of  Comments  Received” 
section  of  this  notice).  Where  the  difiner 
results  in  an  increase  to  FMV,  as  BIA  we 
made  the  adjustment. 

Currency  Conversion 

We  made  currency  conversions  based 
on  the  official  exchange  rates  in  effect 
on  the  dates  of  the  U.S.  sales  as  certified 
by  the  Federal  Reserve  Bank. 

Verification 

As  provided  in  section  776(b)  of  the 
Act.  we  verified  information  provided 
by  respondent  by  using  standard 
verification  pror^ures,  including  on¬ 
site  inspection  of  the  manufacturer’s 
facilities,  the  examination  of  relevant 
sales  and  financial  records,  and 
selection  of  original  source 
documentation  containing  relevant 
information. 

Analysis  of  Comments  Received 

Comment  1:  Petitioner  argues  that  the 
respondent  omitted  from  the  Japanese 
database  a  number  of  products  based  on 
the  difiner  adjustment,  which  was 
contrary  to  the  Department’s 
instructions  to  report  all  sales  to  Japan, 
regardless  of  the  difinw  adjustment. 
Petitioner  contends  that,  based  on  the 
limited  information  gained  at 
verification,  respondent  incorrectly 
calculated  the  difiner  adjustment  using 
packing  charges.  Thus,  petitioner  argues 
that  numerous  sales  excluded  by 
respondent  fiom  the  Japanese  database 
based  on  the  difmer  test  should  have 
been  included  and  that  the  inclusion  of 
these  sales  could  have  caused  the 
Department  to  select  Japan  as  the 
appropriate  third  country  market. 

tXDC  Position:  We  disagree  with 
petitioner’s  assertion  that  the 
Department  would  have  used  sales  to 
Japan  as  the  basis  for  foreign  market 
value  if  certain  products  from  this 
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database  had  not  been  deleted  by 
respondent.  As  stated  in  the  preliminary 
determination  (58  FR  30015,  May  25, 
1993),  the  Department  selected  Taiwan 
as  the  third  country  market  because 
exports  to  Taiwan  consisted  of  sales  of 
the  most  similar  merchandise  and  in  the 
largest  quantities.  Although  petitioner  is 
correct  in  stating  that  respondent  did 
not  report  all  individual  sales  in  the 
Japanese  database,  this  issue  is  moot 
since  we  selected  the  Taiwanese  market 
as  the  appropriate  basis  for  FMV  based 
on  a  review  of  the  total  amount  of 
Taiwanese  and  Japanese  sales,  including 
those  Japanese  sales  which  were 
excluded  horn  the  Japanese  database. 
These  sales  totals  were  also  confirmed 
at  the  verification. 

Regarding  Taiwanese  sales,  we  anee 
that  these  sales  also  incorrectly  include 
packing  charges  in  the  difiner 
adjustment.  We  determined  that  the 
difiner  adjustment  included  packing 
charges  at  the  verification.  The 
Department’s  policy  is  to  calculate  the 
di^er  adjustment  based  on  the  variable 
cost  of  manufacture  only,  as  indicated 
in  the  Department’s  questionnaire. 
Packing  costs  are  not  considered 
variable  costs  of  manufacture  and, 
therefore,  should  not  be  included  in  the 
difiner  adjustment.  Any  differences  in 
packing  costs  are  recognized  by  adding 
the  cost  of  U.S.  packing  to  FMV,  as 
required  by  section  773(a)(1)  of  the  Act. 
Respondent  made  no  arguments  why 
packing  should  be  included  in  the 
difiner  adjustment  in  the  course  of  the 
investigation.  Furthermore,  respondent 
did  not  provide  the  data  in  a  manner 
that  would  allow  us  to  remove  the 
packing  costs  finm  the  difiner 
adjustment.  Therefore,  as  BIA,  we  have 
denied  respondent’s  claimed  difiner 
adjustment  when  it  results  in  a  decrease 
in  FMV. 

Comment  2:  Petitioner  argues  that  the 
proper  date  of  sale  should  be  the  date 
when  the  price  and  quantity  are  agreed 
to,  which  in  this  case,  petitioner  claims, 
is  the  date  of  the  purchase  order. 
(Respondent  used  date  of  the  invoice  to 
determine  date  of  sale.)  Petitioner 
maintains  that,  because  respondents 
were  unable  to  provide  any  purchase 
orders  at  verification,  the  Department 
should  reject  respondent’s  sales 
information  and,  instead,  use  BIA. 

DOC  Position:  We  disagree  with 
petitioner.  In  our  preliminary 
determination,  we  stated  that  the 
invoice  date  appears  to  be  the  date 
when  the  price  and  quantity  are  fixed. 
This  topic  was  examined  closely  at  the 
verification,  where  the  Department 
found  no  evidence  that  the  respondent 
ever  officially  confirms  orders  upon 


receipt  of  the  purchase  order.  Instead, 
we  foimd  that  the  first  written 
documentation  that  could  be  considered 
to  be  an  order  confirmation  is  the 
invoice,  which  is  produced  upon 
shipment.  Therefore,  we  believe  that  the 
date  of  sale  methodology  utilized  by 
re^ondent  in  this  case  is  reasonable. 

Comment  3:  Petitioner  contends  that 
respondent  failed  to  report  sales  of  pads 
made  with  cork  which  were  discovered 
at  verification,  even  though  it  was 
instructed  to  report  these  sales. 

DOC  Position:  We  agree  with 
petitioner.  Our  scope  states  that:  “The 
products  covered  by  this  investigation 
are  pads  for  woodwind  instrument 
keys.’’  Pads  made  with  cork  are 
included  in  the  scope  since  the  scope 
clearly  includes  pads  for  woodwind 
instrument  keys  regardless  of  material. 
Respondent  failed  to  report  sales  of  pads 
made  with  cork.  Therefore,  the 
Department  used  as  BIA  for  these  sales 
the  hipest  rate  calculated  for  any  other 
sale  of  the  subject  merchandise,  as  this 
rate  was  determined  to  be  non- 
aberational. 

Comment  4:  Petitioner  argues  that 
imreported  bank  charges  were 
discovered  during  verification.  Thus, 
petitioner  states  ^at  the  Department  has 
incomplete  and  imreliable  information 
to  base  the  final  determination  and 
should  therefore  use  petitioner’s 
information  as  BIA  to  calculate  a 
margin.  If  this  is  not  done,  petitioner 
argues  that  the  Department  should 
d^uctihe  highest  bank  charge  noted  at 
verification  from  all  sales  in  the  U.S. 
market  when  calculating  a  margin. 

DOC  Position:  We  agree,  in  part,  with 
petitioner.  We  found  at  verification  that 
respondent  incurred  certain  banking 
charges  and  should  have  reported  them 
as  direct  selling  expenses,  as  requested 
in  the  questionnaire.  Therefore,  as  BIA, 
we  have:  (1)  Calculated  bank  charges  for 
U.S.  sales,  based  on  the  highest 
percentage  of  the  bank  charge  found  on 
payments  for  U.S.  sales;  (2)  calculated 
no  bank  charges  for  Taiwan  sales;  and 
(3)  performed  a  circumstance  of  sale 
adjustment  for  the  bank  charges. 

Comment  5:  Petitioner  asserts  that  the 
circumstance  of  sale  adjustment  for 
credit  expenses  should  be  disallowed 
because  ^e  methodology  used  to 
calculate  the  number  of  days  of  payment 
was  inconsistent  between  U.S.  sales  and 
the  third  country  sales.  Petitioner 
contends  as  BIA,  the  Department  should 
use  the  longest  reported  payment  period 
for  all  U.S.  sales. 

DOC  Position:  We  agree  with 
petitioner.  The  Department’s  policy  for 
calculating  the  credit  period  is  to  take 
the  difference  between  the  date  of 
shipment  and  the  date  the  company 


receives  payment.  Based  on  information 
obtained  at  the  verification,  the 
methodologies  between  the  U.S.  and 
Taiwanese  credit  periods  were  found  to 
be  inconsistent.  For  U.S.  sales, 
respondent  calculated  the  payment 
period  as  the  number  of  days  between 
the  date  of  shipment  and  the  date  the 
bank  received  payment  from  the 
customer;  for  Taiwan  sales,  it  used  the 
period  between  the  date  of  shipment 
and  the  date  the  bank  deposited  the 
funds  in  respondent’s  bank  accoxmt.  As 
a  result,  the  U.S.  credit  period  was 
under-reported.  Therefore,  as  BLA,  we 
have  added  to  every  U.S.  credit  period 
the  longest  period  foimd  at  verification, 
for  either  Taiwan  or  U.S.  sales,  between 
the  date  the  bank  received  the  funds  and 
the  date  it  deposited  them  in  the 
respondent’s  accoimt. 

Comment  6:  Petitioner  maintains  that 
the  Department  should  deny 
respondent’s  attempt  to  revise  at 
verification  the  interest  rate  it  used  to 
impute  credit  expenses,  since  it  was 
imable  to  substantiate  the  revised  rate. 

DOC  Position:  We  agree  with 
etitioner.  In  its  response,  respondent 
ad  used  all  short-term  borrowings  to 
calculate  the  interest  rate.  At 
verification,  respondent  then  attempted 
to  revise  its  interest  rate  calculation  by 
only  including  dollar-denominated 
short-term  borrowings.  However,  we  are 
not  accepting  this  new  rate  since:  (1)  It 
is  untimely;  and  (2)  as  described  in  the 
verification  report,  respondent  could 
not  substantiate  the  revised  interest  rate 
as  they  were  unable  to  support  interest 
paid  on  dollar-denominated  loans.  We 
have  therefore  used  the  rate  reported  in 
the  questionnaire  response  and  used  in 
the  preliminary  determination. 

Conunent  7:  Petitioner  argues  that  the 
range  adjustment  cited  by  the 
respondent  is  not  required  because  the 
difmer  adjustment  should  capture  the 
difference  in  physical  characteristics. 
Petitioner  requests  that  the  Department 
use  BIA  in  calculating  the  difiner 
adjustment  since  respondent  failed  to 
report  all  costs  associated  with  different 
pad  sizes  and  to  delete  the  range 
adjustment. 

DOC  Position:  The  range  adjustment 
only  applies  to  Japanese  sales.  Because 
we  are  not  basing  foreign  market  value 
on  sales  to  Japan,  this  issue  is  moot. 

Comment  8:  Petitioner  maintains  that 
since  respondent  did  not  provide 
information  regarding  inland  freight  on 
sales  made  to  the  United  States,  the 
Department  should  use  BIA  for  this 
adjustment. 

DOC  Position:  We  disagree  with 
petitioner.  Based  on  information 
submitted  on  the  record  in  the  course  of 
this  investigation,  as  well  as  information 
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obtained  at  the  verification,  we  have 
determined  that  respondent  did  not 
incur  any  inland  height  on  sales  made 
to  the  United  States.  Therefore,  we 
made  no  deduction  to  USP  for  U.S. 
inland  freight  charges. 

Comment  0:  Petitioner  contends  that 
since  the  respondent  did  not  provide  an 
explanation  and  supporting 
documentation  for  an  upward 
adjustment  to  USP  whi^  respondent 
bad  classified  as  a  direct  selling 
expense,  the  Department  should  use 
BIA  for  this  adjustment. 

DOC  Position:  We  disagree  with 
petitioner  that  an  adjustment  should  be 
made.  As  stated  in  our  preliminary 
determination,  this  adjustment  was  not 
properly  supported  on  the  record,  and  it 
was  not  clear  who  incurred  this 
expense.  This  item  was  also  examined 
at  the  verification.  At  the  verification, 
company  officials  stated  that  they  were 
withdrawing  their  claim  for  this 
adjustment,  had  no  documentaticm  to 
support  it,  and  did  not  know  what  they 
bad  used  to  calculate  it.  Departmental 
officials  checked  to  make  sure  that  any 
selling  expenses  incurred  had  been 
reported  and  found  no  discrepancies. 
Therefore,  we  are  not  making  any 
adjustment  for  this  item. 

Comment  10:  Petitioner  argues  that, 
even  though  no  documentation  was 
found  at  verification  supporting  a 
relationship  between  Pisoni  or  Lucien 
and  Enzo  Pizzi  (the  U.S.  distributor) 
(Pizzi),  Pizzi  is  a  selling  agent  of  Pisoni, 
and  that  the  transactions  between  Pisoni 
and  Pizzi  are  exporters*  sales  price 
transactions. 

DOC  Position:  We  disagree  with 
petitioner.  We  informed  petitioner  on 
July  7, 1993,  that  we  had  found  at 
verification  no  evidence  of  a 
relationship  between  the  parties  nor  any 
evidence  that  Pizzi  acted  as  a  selling 
agent  of  Pisoni,  and  that  we  would  not 
conduct  a  verification  of  Pizzi. 

Therefore,  we  are  continuing  to  treat 
Pizzi  as  one  of  respondent’s  unrelated 
U.S.  customers. 

Critical  Circumstances 

Petitioner  alleges  that  “critical 
circumstances’*  exist,  with  respect  to 
imports  of  pads  frnm  Italy.  Section 
735(a)(3)  of  the  Act  provides  that  critical 
draimstances  exist  if  we  determine 
that: 

(A)(i)  There  is  a  history  of  dumping  in 
the  United  States  or  elsewhere  of  the 
class  or  kind  of  merchandise  which  is 
the  subject  of  the  investigation,  or 

(ii)  The  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  merchandise 
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which  is  the  subject  of  the  investigation 
at  less  than  its  frdr  value,  and 

(B)  There  have  been  massive  imports 
of  the  class  or  kind  of  merchandise 
which  is  the  subject  of  the  investigation 
over  a  relatively  short  period.  Since 
there  is  currently  an  antidumping  duty 
order  in  efiect  with  respect  to  imports 
of  pads  from  Italy  (other  than  those  from 
Lucien  and  Pisoni),  we  find  that  there 
is  a  history  of  dumping  in  the  United 
States  of  merchandise  which  is  the 
subject  of  this  investigation. 

However,  based  on  our  analysis  of  the 
shipment  data  submitted  by  respondent, 
we  have  determined  that  massive 
imports  do  not  exist.  As  stated  in  19 
CFR  353.16(f),  we  consider  imports  to 
be  massive  if  there  has  been  an  increase 
in  imports  of  15  percent  or  more  over 
a  relatively  short  period  of  time.  A 
comparison  of  respondent’s  shipments 
from  April  1992  through  October  1992 
and  those  frxxn  November  1992  through 
May  1993,  indicate  that  imports  have 
increased  by  less  than  15  percent.  As 
such,  we  have  determined  that  critical 
circumstances  do  not  exist. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  continue  to  suspend 
liquidation  of  ail  entries  of  pads  from 
Italy  from  Pisoni  and  Lucien,  as  defined 
in  the  “Scope  of  Investigation’’  section 
of  this  notice,  that  are  entered,  or 
withdraum  from  warehouse,  for 
consumption  on  or  after  May  25, 1993, 
which  is  the  date  of  publication  of  our 
preliminary  determination  in  the 
Federal  Register.  There  is  no  “All 
Others’*  rate  in  this  investigation  since 
the  Department  limited  this 
investigation  to  Pisoni  and  Lucien,  as  an 
antidumping  duty  order  currently  exists 
with  respect  to  exports  of  pads  from  all 
other  companies  in  Italy.  (See  Pads  for 
Woodwind  Instrument  Keys  from  Italy: 
Antidumping  Duty  Order,  49  FR  37137, 
September  21. 1984).  This  suspension  of 
liquidation  and  the  estimated  margin 
shown  below  apply  only  to  Pisoni  and 
Lucien. 

For  previously  reviewed  or 
investigated  companies,  other  than 
Pisoni  and  Lucien,  the  cash  deposit  rate 
will  continue  to  be  the  company- 
specific  rate  published  for  the  most 
recent  review  period.  (See  Pads  for 
Woodwind  Instrument  Keys  frt)m  Italy: . 
Final  Results  of  Antidumping  Duty 
Administrative  Review,  57  FR  48202, 
October  22, 1992).  For  imreviewed  or 
non-investigated  companies,  the  cash 
deposit  rate  will  continue  to  be  the  all 
other  rate  published  in  this  review 
period.  (57  FR  48202,  October  22, 1992). 
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For  Pisoni  and  Lucien,  the  Customs 
Service  shall  require  a  cash  deposit  or 
posting  of  a  bond  equal  to  the  estimated 
amount  by  which  the  FMV  of  the 
merchandise  subject  to  this 
investigation  exceeds  the  U.S.  price,  as 
shown  below.  The  suspension  of 
liquidation  will  remain  in  efiect  until - 
further  notice.  The  weighted-average 
dumping  margin  for  Pisoni  and  Lucien 
is  1.82  percent. 

ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  will  notify  the  International 
Trade  Commission  (TTC)  of  our 
determination.  The  ITC  will  make  its 
determination  whether  these  imports 
materially  injure,  or  threaten  material 
injury  to.  a  UJS.  industry  within  45  days 
of  the  publication  of  this  notice.  If  the 
ITC  determines  that  material  injury  or 
threat  of  material  injury  does  not  exist, 
the  proceeding  will  be  terminated  and 
all  securities  posted  as  a  result  of  the 
suspension  of  liquidation  will  be 
refunded  or  cancelled. 

However,  if  the  ITC  determines  that 
such  injury  does  exist,  we  will  issue  an 
antidumping  duty  order  directing 
Customs  officers  to  assess  and 
antidumping  duty  on  pads  from  Italy 
entered,  or  withdrawn  firom  warehouse, 
for  consumption  on  or  after  the  date  of 
suspension  of  liquidation,  equal  to  the 
amount  by  which  the  foreign  market 
value  of  the  merchandise  exceeds  the 
United  States  price. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C.  1673d(d))  and  19  CFR 
353.20(a)(4). 

Dated;  August  2, 1993. 
loseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 
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BiLUNG  CODE  SBIO-OS-P 

[A-580-601] 

Photo  Albums  and  Rller  Pages  From 
Korea;  Final  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

summary:  On  October  20, 1992,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on  photo 
albums  and  MB|r, pages  from  Korea.  The 


Federal  Register  /  Vol.  58.  No.  151  /  Monday,  August  9,  1993  /  Notices 


42299 


review  covers  one  exporter  and  the 
period  December  1, 1990  throu^ 
November  30, 1991.  We  preliminarily 
found  that  there  were  no  shipments  by 
that  exporter  of  Korean  photo  albums 
and  filler  pages  to  the  United  States 
during  the  period  of  review. 

We  gave  interested  parties  an 
opportunity  to  comment  on  our . 
preliminary  results.  We  received  one 
comment  from  respondent.  Based  on 
our  analysis  of  the  comment  received, 
the  final  results  of  review  are 
imchanged  from  those  presented  in  the 
preliminary  results. 

EFFECTIVE  GATE:  August  9. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Victor  or  Thomas  F.  Futtner, 
Office  of  Antidumping  Compliance, 
international  Trade  Administration, 

U.S.  Department  of  Commerce, 
Washington,  DC  20230;  telephone:  (202) 
482-0090/3814. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  October  20, 1992,  the  Department 
published  in  the  Fedend  Register  (57 
FR  47838)  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  photo 
albums  and  filler  pages  from  Korea 
(December  16. 1985, 50  FR  51273).  The 
Department  has  now  completed  that 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Tariff  Act). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  photo  albums  and  filler 
pages.  This  merchandise  is  currently 
classifiable  under  item  numbers  3920, 
3921,  4819.50,  4820.50,  4820.90  and 
4823.90  of  the  Harmonized  Tarifr 
Schedule  (HTS).  HTS  numbers  are 
provided  for  convenience  and  customs 
purposes.  The  written  description 
remains  disp>ositive. 

The  review  covers  Four  Star  Trading 
Company  and  the  period  December  1, 
1990  through  November  30, 1991. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results  as  provided  by  19 
CFR  353.22(c^5).  We  received  one 
comment  from  Four  Star. 

Comment:  Four  Star  requests  that  the 
Department  remove  its  name  from  a  list 
of  companies  deemed  to  be  possible 
exporters  of  Kmean  photo  albums  and 
filler  pages  when  the  Department  issues 
instructions  to  the  U.S.  Customs  Service 
(Customs)  regarding  the  final  results  of 
this  adminisnative  review. 

Department’s  Position:  As  &  result  of 
a  previews  administrative  levie.'r.  the 


Department  notified  customs  that  Four 
Star  had  been  identified  by  the 
petitioner  as  a  possible  exporter  of 
Korean  photo  albums  and  filler  pages 
and  that  liquidation  should  be 
suspended  on  all  entries  of  merchandise 
exported  by  Four  Star  regardless  of 
coimtry  of  origin.  During  the  period  of 
review.  Customs  suspei^ed  liquidation 
of  an  entry  of  this  merchandise  exported 
by  Four  Star.  However,  after  review  of 
Four  Star's  information,  the  Department 
agrees  with  Four  Star  that  this  entry  was 
of  Taiwanese  origin,  and  therefore,  not 
subject  to  the  antidumping  duty  order 
on  photo  albums  and  filler  pages  from 
Korea.  Upon  completion  of  this 
administratiem  review,  the  Department 
will  instruct  Customs  that  the  above- 
referenced  entry  of  photo  albums  and 
filler  pages  made  by  Four  Star  is  not 
subjert  to  the  antidumping  duty  order 
with  regard  to  Korea.  However,  the  feet 
that  this  one  entry  was  not  of  Korean 
origin  does  not  eliminate  the  previously 
established  possibility  that  other  photo 
albums  and  filler  pages  exported  by 
Four  Star  may  be  of  Korean  wigin. 
Therefore  the  Department  will  instruct 
Customs  to  continue  to  suspend 
liquidation  on  entries  of  all  photo 
albums  and  filler  pages,  exported  by 
Four  Star  (54  FR  46963,  November  8, 
1989). 

Final  Results  of  Review 

After  analysis  of  the  data  and  the 
comment  received,  we  determine  that 
there  were  no  shipments  of  Korean 
photo  albums  and  filler  pages  from  Four 
Star  to  the  United  States  during  the 
period  December  1. 1990  throu^ 
November  30, 1991.  Therefore,  because 
there  were  no  sales  to  analyze,  we  are 
continuing  to  apply  the  deposit  rate 
established  in  the  final  results  of  the  last 
administrative  review,  64.81  percmit 

The  following  deposit  requirements 
will  be  effective  upon  publication  of 
this  notice  of  final  results  of 
administrative  review  for  alt  shipments 
of  the  subject  merchandise  entei^,  or 
withdrawn  from  warehouse,  for 
consumption  mi  or  after  the  publication 
date,  as  provided  by  Mction  751(a)(1)  of 
the  Tarifi  Act:  (1)  Ibe  cash  deposit  rate 
for  the  reviewed  company  will  continue 
to  be  64.81  percent  as  established  in  the 
final  results  of  the  last  administrative 
review;  (2)  for  previously  reviewed  or 
investigated  companies,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  any 
prior  review,  ta  the  original  less-than- 
feir-value  investigation,  but  the 
manufecturer  is,  the  case  deposit  rate 
will  be  the  rate  established  vat  the  most 


recent  period  for  the  manufacturer  of 
this  merchandise.  In  accord  with  the 
Court  of  Interational  Trade’s  decisions 
in  Floral  Trade  Council  v.  United  States. 
Slip  Op.  93-79,  and  Federal-Mogul 
Corporation  and  the  Torrington 
Company  V.  United  States.  Slip  Op.  93- 
83,  the  cash  deposit  rate  for  all  other 
manufacturers  or  exporters  will  be  8.37 
percent. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidiunping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  the  review  period.  Failure 
to  comply  with  this  requirement  could 
result  in  the  Secretary’s  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

'This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (“APO”)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accmdance 
with  19  CFR  353.34(d).  Timely  urritten 
notification  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  the  APO  is  a 
sanctionable  violation.  'This 
administration  review  and  notice  are  in 
accordance  with  section  751(a)(1)  of  the 
Tariff  Act  (19  U.S.C  1675(aMl))  and  19 
CFR  353.22. 

Dated:  July  29, 1993. 

Barbara  R.  Stafford, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  93-19030  Filed  8-6-93;  8:45  am) 
BtUJNO  COOC  Xlfr-OS-M 

University  of  Canfomia,  Irvkw,  et  al.; 
Notice  of  Consolidated  Decision  on 
Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

This  is  a  decision  consolidated 
pursuant  to  Section  6(t^  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  301). 
Related  records  can  be  viewed  betwmen 
8:30  A.M.  and  5:00  P.M.  in  Room  4211, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  N.W., 

Washington,  D.C 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalmit 
scientific  value  to  the  foreign 
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instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number:  93-043.  Applicant: 
University  of  California,  Irvine,  Irvine, 
CA  92717-3100.  Instrument:  Isotope 
Ratio  Mass  Spectrometer.  Model 
252.  Manufacturer:  Finnigan 
Corporation,  Germany.  Intended  Use: 

See  notice  at  58  FR  31509,  June  3, 1993. 
Reasons:  The  foreign  instrument 
provides:  (1)  an  internal  precision  of 

O. 005  per  mil  for  3  bar  pi  samples  of 
CO2,  (2)  a  six-cup  multicollector  array 
for  simultaneous  collection  of  three  ion 
beams  and  (3)  all-metal  inlet  valves. 

Docket  Number:  93-045.  Applicant: 
University  of  Rhode  Island,  Kingston,  RI 
02881.  Instrument:  Gas  Source  Isotope 
Ratio  Mass  Spectrometer,  Model  252. 
Manufacturer:  Finnigan  MAT,  Germany. 
Intended  Use:  See  notice  at  58  FR 
31509,  June  3, 1993.  Reasons:  The 
foreign  instrument  provides:  (1)  an 
internal  precision  of  0.008  per  mil  for  70 
bar  pi  samples  of  N2.  (2)  a  six-cup 
collector  array  and  (3)  an  all  metal  inlet 
system. 

The  capability  of  each  of  the  foreign 
instruments  described  above  is 
pertinent  to  each  applicant’s  intended 
purposes.  We  know  of  no  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  either  of  the  foreign 
instruments. 

Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 

(FR  Doc.  93-19005  Filed  8-6-93;  8:45  am] 
BHJJNQ  CODE  uie-oe-f 

National  Oceanic  and  Atmospheric 
Administration 

P. D.  0730930] 

South  Atlantic  Hahery  Management 
Council;  Meetings 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  South  Atlantic  Fishery 
Management  Council  (Council)  and  its 
Committees  will  hold  public  meetings 
on  August  23-27, 1993,  at  the  Town  and 
County  Inn.  2008  Savannah  Highway, 
Charleston.  SC;  telephone:  (803)  571- 
1000. 

On  August  23  fiom  1:30  p.m.  until  5 
p.m.,  the  Council’s  Habitat  and 
Environmental  Protection  Committee  is 
scheduled  to  review  various  options  for 
management  of  the  live  rock  fishery. 

On  August  24  from  8:30  a.m.  until  12 
p.m.,  the  Standard  Operating  Practices 
and  Procedures  Committee  is  scheduled 


to  discuss  the  Council  member  conflict- 
of-interest  issue  and  begin  developing 
language  to  address  the  issue  for 
inclusion  in  the  Coimdl’s  operating 
procedures. 

Also  on  August  24  from  1:30  p.m. 
imtil  5  p.m.,  and  on  Au^st  25  from 
8:30  a.m.  until  5  p.m.,  the  Snapper- 
Grouper  Committee  will  review  public 
hearing  and  agency  comments  on 
Amendment  *6  to  the  Snapper-Grouper 
Fishery  Management  Plan  Mfore  taking 
action  to  finalize  the  amendment.  After 
making  appropriate  changes,  the 
committee  is  scheduled  to  approve  the 
amendment  for  submission  to  the  full 
council  on  August  26. 

On  August  26  from  8:30  a.m.  until  5 
p.m.  and  on  August  27  from  8:30  a.m. 
until  12  p.m.,  the  full  Coimdl  will  meet 
to  receive  Committee  reports.  A  public 
hearing  is  scheduled  on  August  26  at  9 
a.m.,  prior  to  the  Coimcil  taldng  final 
action  on  Amendment  #6.  A  detailed 
agenda  with  specific  meeting  times  will 
be  available  on  August  5. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carrie  Knight,  Public  Information 
Officer;  South  Atlantic  Fishery 
Management  Coimdl;  One  Southpark 
Circle,  suite  306;  Charleston,  SC  29407; 
telephone:  (803)  571-4366. 

Dated:  August  2, 1993. 

David  S.  Cnstiii, 

Acting  Director,  Off  ice  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

(FR  Doc.  93-18962  Filed  8-6-93;  8:45  am] 
BHXSM  CODE  SBIO-SS-S-M 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Issuance  of  modification  of 
Permit  No.  813  (P523C). 

SUMMARY:  Notice  is  hereby  given  that  on 
August  2, 1993,  Permit  No.  813,  issued 
to  Adam  Frankel,  University  of 
Hawaii  at  Manoa,  Department  of 
Oceanography,  1000  Pope  Road, 
Honolulu,  Hawaii  96822,  on  February  1, 
1993  (58  FR  7548],  was  modified  to 
extend  its  duration  through  September 
30, 1994. 

ADDRESSES:  The  modification  and 
related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  office(s): 
Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1335  East-West 
Highway,  suite  7324,  Silver  Spring, 
MD  20910  (301/712-2289); 

Director,  Southwest  Region,  NMFS,  501 
West  Ocean  Bouleva^,  suite  4200, 
Long  Beach,  CA  90802-4213  (310/ 
980-4016);  and 


Coordinator,  Padfic  Area  Office,  NMFS, 
2570  Dole  Street,  Room  106, 
Honolulu.  HI  96822-2396. 
SUPPLEMENTARY  MFORMATION:  Tlie 
subject  modification  was  issued  under 
the  authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C  1361  et  seq.),  the  provisions  of 
§  216.33(d)  and  (e)  of  the  Regulations 
Governing  the  Talf^g  and  Importing  of 
Marine  Ktommals  (50  CFR  part  216),  the 
Endangered  Spedes  Act  of  1973,  as 
amended  (16  U.S.C.  et  seq.),  and  the 
provisions  of  §  222.25  of  the  regulations 
governing  the  taking,  importing,  and 
exporting  of  endangered  fish  and 
wildlife  (50  CFR  part  222). 

Dated:  August  2, 1993. 

William  W.  Fox,  Jr., 

Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 

(FR  Doc.  93-18916  Filed  8-6-93;  8:45  am] 
BtUJNO  CODE  3B1S-a-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Silk  Blend  Textile  Products 
Produced  or  Manufactured  in  China 

August  3, 1993. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Isstiing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  August  3, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  Heinzen,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6703.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  current  limit  for  Category  335  is 
being  increased  by  application  of  swing, 
reducing  the  limit  for  Category  846  to 
account  for  the  increase. 

A  descri  ption  of  the  textile  and 
apparel  categories  in  terms  ofHTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
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Categories  vrith  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23, 1992).  Also 
see  57  FR  62304,  published  on 
December  30, 1992.  . 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

Agreements 

August  3, 1993. 

Conunissioner  of  Customs, 
f^parUnent  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner:  This  directive 
aitiends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  23. 1992,  by  the 
•  Jiairman,  Committee  for  the  Implementation 
if  Textile  Agreements.  That  directive 
coitcems  imports  of  certain  cotton,  wool, 
iiidii  made  fiber,  silk  blend  and  other 
>  '-getdble  fiber  textiles  and  textile  products. 
tii‘  Hluced  or  manufactured  in  China  and 
•Imported  during  the  twelve-month  period 
A  hii.h  began  oo  January  1, 1993  and  extends 
liruiigh  December  31. 1993. 

biilective  on  August  3, 1993,  you  are 
•lirected  to  amend  further  the  directive  dated 
<)h(  ember  23, 1992  to  adjust  the  limits  for  the 
ti;i lowing  categories,  as  provided  under  the 
'eiuii,  of  the  current  bilateral  agreement 
!m<' wnen  the  Governments  of  the  United 


and  the  People  ! 

s  Republic  of  China: 

Category 

Ac^ustec  tweive-rnonlh 
MiTkir 

1  evfis  not  in  a  group 
♦36  . 

379,028  dozen 

846  . . 

141,504  dozen 

•  the  limits  have  not  been  adjusted  lo 
d-;ccKjoi  (or  any  Imports  exported  after 
Dw  till  .bee  31,  1992. 


t  he  ( .^niuiuttee  for  the  Implementation  of 

I  dniiin  .Agreements  has  determined  that 
ilieite  ai.tiuns  fall  within  the  foreign  affairs 
•o>v.eplujn  to  the  rulemaking  provisions  of  5 
!'  SC.  5J-:<{aKl) 

Siacerety, 

xiu  O  Hayes, 

'  hutrman.  Committee  for  the  Implementation 
'ti  Textile  Agreements. 

II  M  Dor.  93-19026 Filed  6-6-93;  8;45  am] 

cooc  3f'ft06-F 


CONSUMER  PRODUCT  SAFETY 
COMMISiON 

Petition  Requesting  Issuance  of 
Rammabitity  Standmil  for  Upholstered 
Furniture 

AGENCY:  Consumer  Product  Safety 
Commission. 

ACTION:  Notice. 

SUMMARY:  The  National  Association  of 
State  Fire  Marshals  has  petitioned  the 
Commission  to  issue  a  flammability 
standard  for  upholstered  furniture 
tmder  provisions  of  the  Flammable 
Fabrics  Act.  The  Commission  solicits 
written  comments  concerning  the 
petition  from  ail  interested  parties. 
DATES:  Comments  on  the  petition 
should  be  received  in  the  Office  of  the 
Secretary  by  October  8, 1993. 

ADDRESSES:  Comments  on  the  petition 
should  be  addressed  to  the  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission.  Washington,  DC  20207, 
telephone  (301)  504-0800,  and  should 
be  captioned  “Petition  FP  93-1  for 
Issuance  of  Flammability  Standard  for 
Upholstered  Furniture."  Copies  of  the 
petition  are  available  by  writing  mr 
calling  the  Office  of  the  Secretary. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sheldon  D.  Butts,  Deputy  Secretary, 
Consumer  Product  Safety  Commission. 
Washington,  DC  20207;  telephone;  (301) 
504-0800. 

SUPPLEMENTAL  INFORMATION;  The 
Commission  has  docketpd 
correspondence  from  the  National 
Association  of  State  Fire  Marshals 
requesting  issuance  of  a  flammability 
standard  for  upholstered  furniture  as 
Petition  FP  93-1  for  rulemaking  under 
provisions  of  the  Flammable  Fabrics  Act 
(15  U.S.C.  1191  etseq.) 

The  petition  requests  issuance  of  a 
flammability  standard  to  reduce  risks  of 
deaths  and  injuries  associated  with 
agarutte-ignited  fires  involving 
upholstered  furniture.  The  petition 
describes  the  substance  of  the  requested 
standard  as  the  requirements  of 
Technical  Bulletins  117  and  133  issued 
by  the  Bureau  of  Home  Furnishings  and 
Thermal  Insulation  of  the  State  of 
California.  The  petition  includes  copies 
of  those  documents  and  the  text  of 
California  statutes  and  regulations 
which  make  their  requirements 
applicable  to  specified  products  of 
upholstered  furniture  and  component 
materials  used  to  manufacture 
upholstered  furniture. 

Interested  parties  may  obtain  a  copy 
of  the  petition  by  writing  or  calling  the 
Office  of  the  Sec^taiy.  Consumer 
Product  Safety  Commission, 


Washington,  DC  20207;  telephone  (301) 
504-0800.  A  copy  of  the  netition  is 
available  for  inspection  ntun  8:30  a.m. 
to  5  p.m.,  Monday  through  Friday,  in 
the  Commission’s  Public  Reading  Room, 
room  420,  5401  Westbard  Avenue, 
Bethesda,  Maryland. 

Dated:  August  3, 1993. 

Sadye  E.  Duan, 

Secretary,  Consumer  Product  Safety 
Commission. 

(FR  Doc.  93-18886  Filed  8-6-93;  8:45  am] 
Biumo  CODE  nes-oi-F 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Technology  Transfer  Working 
Group 

AGENCY:  Director,  Defense  Research  and 
Engineering. 

ACTION:  Solicitation  of  inputs  for 
defense  technology  transfer. 

The  Defense  Technology  Transfer 
Working  Group  (DTTWG)  has  been 
constituted  to  prepare  a  Congressional 
report  required  by  Section  4224,  entitled 
“Encouragement  of  Technology 
Transfer”  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1998. 
This  working  group  chaired  by  DDR&E 
has  been  established  to:  (1)  Identify  the 
technology  transfer  activities  and 
accompli^ments  that  are  currently 
under  way.  (Z)  assess  core  competencies 
of  major  ^D  laboratories  in  dual-use 
technologies;  (3)  investigate  existing 
barriers  to  more  effective  technology 
transfer,  and  (4)  provide 
recommendations  on  how  to  streamline 
the  process.  The  woiidng  group 
includes  representatives  of  the  Militaiy 
Departments.  Defense  Nucletf  Agency, 
Advanced  Research  Projects  Agency, 
and  Ballistic  Missile  Defense 
Organization. 

biputs  are  welcomed  from  other 
Federal  agencies.  State  and  local 
governments,  colleges  end  universities, 
private  individuals,  and  industry, 
particularly  constructive  ccnnments 
concerning  any  of  the  points  listed 
above.  The  working  group  needs  inputs 
regarding  those  aspects  of  DoD 
technology  transfer  which  WOTk  well 
today,  and  reconunendations  for 
improvement. 

The  Defense  Nuclear  Agency  has 
agreed  to  serve  as  the  point-of-cootact 
for  receipt  of  industry  comments.  Please 
provide  inputs  by  30  August  1993  to: 
Defense  Nuclear  Agency;  Attn:  Etr.  C 
Stuart  Kelley,  OTA/DTT;  6801 
Telegraph  Ro^,  Alexan^ia,  VA  22310- 
3398. 
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Dated:  August  4, 1993. 

ImM.  Bynuai, 

Alternate  OSD  Fedaal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc  93-18941  Filed  8-6-93;  8:45  am] 

■LUMP  cooc  was  n  M 


Public  bifonnation  Collection 
Requirement  Submitted  to  0MB  for 
Review 

action:  Notice. 


The  Department  of  Defense  has 
submitted  to  0MB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

Title  and  Applicable  OMB  Control 
Number:  Defense  Federal  Acquisition 
Regulation  Supplement,  Part  228,  Bonds 
and  Insurance,  and  the  clause  at 

252.228- 7005:  OMB  Control  No.  0704- 
0216. 

Type  of  Request:  Revision. 

Average  Burden  per  Response:  40 
hours. 

Responses  per  Respondent:  1. 

Number  of  Respondents:  21. 

Annual  Burden  Hours:  840. 

Annual  Responses:  21. 

Needs  and  Uses:  The  clause  at 

252.228- 7005,  Accident  Reporting  and 
Investigation  Involving  Aircraft, 

Missiles  and  Space  Launch  Vehicles, 
requires  defense  contractors  to  promptly 
provide  to  the  Administrative 
Contracting  Officer  all  pertinent  facts 
relating  to  each  accident  involving  an 
aircraft,  missile  or  space  launch  vehicle 
being  manufactured,  modified  or 
overhauled. 

Affected  Public:  Businesses  or  other 
for-profit  and  small  Businesses  or 
orgwizations. 

Frequency:  On  Occasion. 

Respondents  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Mr.  Peter  N.  Weiss. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget.  Desk  Officer  for  DOD,  room 
3235,  New  Executive  Office  Building, 
Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  William 
P.  Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  suite  1204, 
Arlington,  Virginia,  22202-4302. 


Dated:  August  3. 1993. 

LJkf.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[PR  Doc.  93-18898  Filed  8-«-93;  8:45  am] 
MLUNO  OOOC 


Public  Information  Collection 
Raquiramant  Submitted  to  OMB  for 
Review 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

Title,  Applicable  Form,  and  OMB 
Control  Number:  Application  for 
Uniformed  Services  identification 
Card — DEERS  Enrollment;  DD  Form 
1171;  OMB  Control  No.  0704-0020. 

Type  of  Request:  Epedited 
submission — ^Approval  date  requested: 
Not  later  than  30  days  following 
publication  in  the  Federal  Register. 

Number  of  Respondents:  2,125,000. 

Responses  per  Respondent:  1. 

Annual  Responses:  2,125,000. 

Average  Burden  per  Response:  10 
minutes. 

Annual  Burden  Hours:  354,167. 

Needs  and  Uses:  The  Department  of 
Defense  provides  members  of  the 
Uniformed  Services,  their  eligible 
dependents,  and  other  eligible 
individuals  with  a  distinct 
identification  card  for  use  in  identifying 
their  status  as  active  duty,  reserve,  or 
retired  members,  and  as  an 
authorization  card  for  benefits  of  the 
Uniformed  Services.  The  DD  Form  1172 
collects  the  pertinent  information 
necessary  to  identify  the  applicant’s 
status  and  eligibility,  and  is  used  as  the 
application  for  issuance  of  the 
identification  card. 

Affected  Public:  Individuals  or 
households. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  room  3235,  New  Executive 
Office  Building,  Washington.  DC  20503. 

DoD  Clearance  Officer:  Mr.  William  P. 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce.  WHS/DIOR,  1215 


Jefferson  Davis  Highway,  suite  1204, 
Arlington.  VA  22202-4302. 

Dated:  August  4, 1993. 

L.M.  Bjnuim, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Deferise. 

[FR  Doc.  93-18940  Filed  8-8-93;  8:45  am] 

MUMO  coot  SOOC  01  M 


Offlc*  of  tho  Socretary 

Armanwnt  Ratoollng  and 
Manufacturing  Support  (ARMS)  Public/ 
Private  Taak  Forca  (PPTF);  Notice  of  ' 
Initial  meeting 


SUMMARY:  Pursuant  to  Public  Law  92- 
'463,  notice  is  hereby  given  of  the  initial 
meeting  of  the  Armament  Retooling  and 
Manufacturing  Support  (ARMS)  Public/ 
Private  Task  Force  (PPTF).  The  purpose 
of  this  meeting  is  to  analyze  what  needs 
to  be  done  to  foster  execution  of  the 
ARMS  Initiative.  All  sessions  will  be 
open  to  the  public. 

DATES:  August  10-12, 1993. 

ADDRESSES:  Holiday  Inn,  5202  Brady 
Street,  Davenport,  Iowa  5280b. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  R.  B.  Auger,  ARMS  Task  Force,  HQ 
Army  Materiel  Command,  5001 
Eisenhower  Avenue,  Alexandria 
Virginia  22333. 

SUPPLEMENTARY  INFORMATION: 
Reservations  at  the  Holiday  Inn  Hotel 
may  be  made  through  the  Protocol 
Office  at  Rock  Island  Arsenal;  telephone 
(309) 782-5510/5583. 

Dated:  August  3, 1993. 

L.M.  B3muiii, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  93-18897  Filed  8-6-93;  8:45  am] 
BILUtM  CODE  S0<»4<  M 


Privacy  Act  of  1974;  Notice  to  Amend 
Systems  of  Records 

AGENCY:  Office  of  the  Secretary  of 
Defense. 

ACTION:  Notice  to  amend  systems  of 
records. 

SUMMARY:  The  Department  of  Defense 
(DOD)  is  amending  the  Retention  and 
Disposal  category  of  13  systems  of 
records  notices  to  reflect  the  DOD  policy 
for  the  retention  of  grievance  and 
adverse  action  and  performance-based 
action  records.  DOD  policy  is  to 
maintain  these  records  for  four  years 
and  then  destroy  them. 

DATES:  This  action  will  be  effective 
August  9, 1993. 


Federal  Register  /  Vol.  58,  No.  151  /  Monday,  August  9,  1993  /  Notices  42303 


AODRE^ES:  If  you  have  any  conunents, 
send  them  to  the  Defense  ^vacy  Office, 
1941  Jefferson  Davis  Highway,  Room 
920,  Arlington,  VA  22202-4502. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jody  Sinkler  at  (703)  607-2943  or  DSN 
327-2943. 

SUPPLEMENTARY  INFORMATION:  The 
Principal  Director,  Civilian  Personnel 
Policy/EO,  Office  of  the  Assistant 
Secretary  of  Defense  for  Force 
Management  and  Personnel  has  decided 
that  the  Department  of  Defense  will 
maintain  grievance,  adverse  action  and 
performance-based  action  records  for 
four  years.  This  action  amends  notices 
affected  by  this  decision. 

Dated:  August  3, 1993. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

A0690-700DAPE 
SYSTEM  name: 

Grievance  Records  (February  22, 

1993.  58  FR  10177). 

CHANGES: 

***** 

RETENTION  AND  DCSPOSAL: 

Delete  entry  and  replace  with 
‘Records  of  appropriated  fund 
employees  are  destroyed  7  years  after 
closing  of  the  case;  those  of  non- 
appropriated  fund  employees  are 
destroyed  5  years  after  closing.  Disposal 
is  by  shredding.’ 

***** 

DOCHA  09 
SYSTEM  NAME: 

Grievance  Records  (February  22, 

1993,  58  FR  10254). 

CHANGES: 

*  *  *  *  *  * 

RETENTION  AND  disposal: 

Delete  entry  and  replace  with 
‘Records  are  closed  at  the  end  of  the 
calendar  year  in  which  they  are  closed, 
held  an  additional  4  years,  and  then 
destroyed.’ 

•  *  *  *  • 

DODOS  21 
SYSTEM  NAME: 

Department  of  Defense  Dependents 
Schools  (DODDS)  Grievance  Records 
(February  22, 1993,  58  FR  10244). 

CHANGES: 

***** 


RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with  ‘These 
records  are  disposed  of  foiur  years  after 
closing  of  the  case.  Disposal  is  by 
shredding  or  burning.’ 

•  •  •  •  • 

DWHS  P37 
SYSTEM  NAME: 

Grievance  and  Unfair  Labor  Practices 
Records  (February  22, 1993, 58  FR 
10276). 

CHANGES: 

***** 

RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with  ‘Case 
files  are  destroyed  4  years  after  case  is 
closed.’ 

***** 

GNSA  09 
SYSTEM  NAME: 

NSA/CSS  Personnel  File  (February 
22,  1993,  58  FR  10539). 

CHANGES: 

«  •  •  •  « 

RETENnON  ANO  DISPOSAL: 

After  ‘Computerized  portion  is  purged 
and  updated  as  appropriate.’  add 
‘Records  relating  to  adverse  actions, 
grievances,  excluding  EEO  complaints, 
and  performance-based  actions,  except 
SF-SOs,  will  be  retained  for  four  years.’ 
***** 

HDNA  02 
SYSTEM  NAME: 

Employee  Relations  (February  22, 
1993,  58  FR  10549). 

CHANGES: 

***** 

RETENTION  ANO  DISPOSAL: 

Delete  entry  and  replace  with 
‘Records  are  destroyed  four  years  after 
the  close  of  each  case  or  the  separation 
of  employee.’ 

***** 

K700.01 
SYSTEM  NAME: 

Employee-Management  Relations  and 
Services  Files  (February  22, 1993,  58  FR 
10596). 

changes: 

***** 

RETENTION  ANO  DISPOSAL: 

Delete  entry  and  replace  with 
‘Records  are  retained  for  four  years  and 


subsequently  destroyed,  except  for 
blood  donor  records  which  are  retained 
until  the  employee  terminates  his/her 
employment  with  DISA  after  which 
time  they  are  destroyed.’ 
***** 

K700.17 
SYSTEM  NAME: 

603-01  Official  Personnel  Folder  Files 
(Standard  Form  66)  (February  22, 1993, 
58  FR  10606). 

CHANGES: 

***** 

RETENTION  ANO  DISPOSAL: 

Add  a  new  paragraph  ‘Administrative 
grievance,  disciplinary  and  adverse 
action  files  are  maintained  for  four  years 
and  then  destroyed.’ 
***** 

N1 2771-1 
SYSTEM  NAME: 

Employee  Grievances,  Discrimination 
Complaints,  and  Adverse  Action 
Appeals  (February  22, 1993,  58  FR 
10821). 

CHANGES: 

***** 

RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with  ‘Case 
files  maintained  for  four  years.  Files  are 
then  sent  to  the  Washington  National 
Records  Center,  4205  Suitland  Road, 
Suitland,  MD  20409  and  maintained  for 
an  additional  four  years.  EEOC 
decisions  and  index  cards  are  retained 
indefinitely.’ 

***** 

RDCAA  358.3 
SYSTEM  name: 

-  Grievance  and  Appeal  Files  (February 
22,  1993,  58  FR  10849). 

CHANGES: 

***** 

RETENTION  ANO  DISPOSAL: 

Delete  entry  and  replace  with  ‘Files 
are  destroyed  4  years  after  the  grievance 
has  been  decided  or  after  the  transfer  of 
separation  of  the  employee.’ 
***** 

S337.25  DLA-KS 
SYSTEM  NAME: 

Employee  Relations  Under  Negotiated 
Grievance  Procedures  (February  22, 
1993,  58  FR  10885). 

CHANGES: 

***** 
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KeTENTION  AND  DtSPOSAL: 

Delete  entry  and  replace  with 
‘Records  are  destroyed  four  years  after 
case  is  closed.* 

•  *  •  •  • 

V4-07 

SVtIlMNAMi: 

Adverse  Actions,  Grievance  Files,  and 
Administrative  Appeals  (February  22, 
1993,  58  FB  10909). 

CHANQES: 

•  •  •  •  • 


RETENTION  AND  disposal; 

Delete  entry  and  replace  with 
‘Adverse  action  files  are  destroyed  four 
years  after  the  case  is  closed.  Grievance 
and  administrative  appeals  files  are 
destroyed  four  years  after  the  case  is 
closed.  Destruction  is  accomplished  hy 
burning  or  shredding..' 

•  •  *  *  • 

WUSU07 
SYSTEM  name: 

USUHS  Grievance  Records  (February 
22,  1993,  58  FR  10927). 


CHANQES: 

•  •  •  *  * 

RETENTION  AND  disposal: 

Delete  entry  and  replace  with 
'Records  are  ^sposed  of  four  years  after 
closing  of  the  case.  Disposal  is  by 
shredding  or  burning.’ 

•  •  •  •  * 

(FR  Doc.  93-18899  Filed  8-6-93;  8:45  ami 
BIUJNO  CODE  na»-04-F 


DEPARTMENT  OF  THE  ARMY 

Raqueat  for  Nominations  to  the  Inland 
Waterways  Users  Board 

AGENCY:  Assistant  Secretary  of  the  Army 
(Qvil  Works).  DOD. 

ACTION:  Notice. 

SUMMARY:  Section  302  of  Public  Law 
(PL)  99-662  establi^ed  the  Inland 
Waterways  Users  Board.  The  Board  is  an 
independent  Federal  advisory 
committee.  Its  eleven  members  are 
appointed  by  the  Secretary  of  the  Army, 
'liiis  notice  is  to  solicit  nominations  for 
six  appointments  or  reappointments  to 
a  two-year  terms  that  will  begin  January 
1,1994. 

EFFECTIVE  DATE:  August  9, 1993. 
ADDRESSES:  C^ce  of  Assistant  Secretary 
of  the  Army  (Civil  nvoiks),  ATTN: 

Inland  Waterways  Users  Board 
Nominations  Committee,  Washington, 
DC  20310-0103. 


FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  G.  Edward  Dickey,  Acting  Assistant 
Secretary  of  the  Army  (Civil  Works), 

(703)  697-4671. 

SUPPLEMENTARY  MFORMATION:  The 
selection,  service,  and  appointment  of 
board  members  are  covered  by 
provisions  of  section  302  of  Public  Law 
99-662.  The  substance  of  those 
provision  is  as  follows:  Se)ection. 
Mmnbers  are  to  be  selected  from  the 
spectrum  of  commercial  carriers  and 
shippers  using  the  inland  and 
intracostal  waterways,  to  represent 
geographical  regions,  and  to  be 
representative  of  waterway  commerce  as 
determined  by  commodity  ton-miles 
statistics.  SerWce.  The  Board  is  required ' 
to  meet  at  least  semi-annually  to 
develop  and  make  recommendations  to 
the  Sectary  of  the  Army  on  waterways 
construction  and  rehabilitation 
priorities  and  spending  levels  for 
commercial  navigation  improvements, 
and  report  its  recommendations 
annually  to  the  Secretary  and  Congress. 
Appointment.  The  operation  of  the 
Board  and  appointment  of  its  members 
are  subject  to  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463  as 
amended)  and  Departmental 
implementing  regulations.  Members 
serve  without  compensation  but  their 
expenses  due  to  Board  activities  are 
reimbursable. 

The  considerations  specified  in 
section  302  for  the  selection  of  the 
Board  members,  and  certain  terms  used 
therein,  have  been  interpreted, 
supplemented,  or  otherwise  clarified  as 
follows: 

Carriers  and  Shippers.  The  law  uses 
the  terms  "primary  users  and  shippers." 
Primary  users  has  been  interpreted  to 
mean  the  providers  of  transportation 
services  on  inland  waterways  such  as 
barge  or  towboat  operators.  Shippers  has 
been  interpreted  to  mean  the  purchasers 
of  such  services  for  the  movement  of 
commodities  they  own  or  control. 
Individuals  are  appointed  to  the  Board, 
but  they  must  be  either  a  carrier  or 
shipper,  or  represent  a  firm  that  is  a 
carrier  or  shipper.  For  that  purpose  a 
trade  or  regional  association  is  neither  a 
shipper  or  primary  user. 

Geographical  Representation.  The  law 
specifies  "various"  regions.  For  the 
purpose  of  selecting  Board  members,  the 
waterways  subject^  to  fuel.taxes  and 
described  in  Public  Law  95-502,  as 
amended,  have  been  aggregated  into  six 
regions.  They  are:  (1)  The  Upper 
Mississippi  River  and  its  tributaries 
above  the  mouth  of  the  Ohio;  (2)  the 
Lower  Mississippi  River  and  its 
tributaries  below  the  mouth  of  the  Ohio 
and  above  Baton  Rouge;  (3)  the  Ohio 


River  and  its  tributaries;  (4)  the  Guif 
Intracoastal  Waterway  in  Louisiana  and 
Texas;  (5)  the  Gulf  Intracoastal 
Waterway  east  of  New  Orleans  and 
associated  fuel-taxed  waterway  east  of 
New  Orleans  and  associated  fuel-taxed 
waterways  including  the  Tennessee- 
Tombigb^,  plus  the  Atlantic 
Intracoastal  Waterway  below  Nwfolk; 
and  (6)  the  Columbia-Snake  River 
System  and  Upper  Willamette.  The 
intent  is  that  each  region  shall  be 
represented  by  at  least  one  Board 
member,  with  that  representation 
determined  by  the  regional 
concentration  of  the  individual's  traffic 
on  the  waterways.  Coaunodity 
Representation.  Waterway  commerce 
has  been  aggregated  into  six  commodity 
categories  bas^  on  "inland"  ton-miles 
shown  in  Waterborne  Commerce  of  the 
United  States.  In  rank  order  they  are:  (1) 
Farm  and  Food  Products;  (2)  Coal  and 
Coke;  (3)  Petroleum,  Crude  and 
Products;  (4)  Minerals,  Ores,  and 
Primary  Metals  and  Mineral  Products; 

(5)  Chemicals  and  Allied  Products:  and 

(6)  All  other.  A  consideration  in  the 
selection  of  Board  members  will  be  that 
the  commodities  carried  or  shipped  by 
those  individuals  or  their  firms  will  be 
reasonably  representative  of  the  above 
commodity  categories. 

Reflecting  preceding  selection  criteria, 
the  present  representation  by  Board 
members  is  as  follows:  The  six  members 
whose  terms  expire  December  31, 1993, 
include  one  shipper  representative 
representing  the  Lower  Mississippi 
River  region  (Region  2),  and  farm  and 
food  prc^ucts;  one  shipper 
representative  representing  the  East  Gulf 
region,  and  coal;  two  carrier 
representatives  representing  the  Ohio 
River  (Region  3),  and  coal,  farm  and 
food  products,  petroleum,  chemicals, 
minerals  and  metals;  and  two  shipper/ 
carrier  representatives  representing  the 
Ohio  River  (Region  3),  and  coal.  The 
five  members  whose  terms  expire 
December  31. 1994,  include  one  shipper 
representative  representing  the  Upper 
Mississippi  River  region  (Region  1)  and 
farm  and  food  products,  ethanol,  and 
coal;  one  shipper  representative 
representing  the  Lower  Mississippi 
River  region  (Regiim  2),  and  farm  and 
food  pn^ucts;  one  carrier  representative 
representing  the  Gulf  Intracoastal 
Waterway  in  Louisiana  and  Texas 
(Region  4),  and  petroleum  and 
petroleum  products;  one  carrier 
representative  representing  the  Ohio 
River  region  (Region  3).  and  coal  and 
coke,  minerals,  and  metals,  petroleum 
and  petroleum  products,  farm  and  food 
products  and  chemicals;  and,  one 
carrier  representative  representing  the 
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Columbia/Snake  River  system  and 
Upper  Willamette  (Region  6),  and  farm 
and  food  products,  petroleum  products, 
chemicals,  containers,  and  forest 
products. 

Nominations  to  replace  members 
whose  terms  will  expire  December  31, 
1993,  may  be  made  by  individuals, 
firms,  or  associations.  Nominations 
should  state  the  region  to  be  represented 
and  whether  the  nominee  is  to  represent 
carriers  or  shippers.  Information  should 
be  provided  on  the  nominee’s  personal 
qudifications  and  the  commercial 
operations  of  the  carrier  and/or  shipper 
with  whom  the  nominee  is  associated. 
The  latter  information  should  show  the 
actual  or  estimated  ton-miles  of 
commodities  carried  or  shipped  on 
inland  waterways  in  a  recent  year  (or 
years)  using  the  waterway  regions  and 
commodity  categories  previously  listed. 

Nominations  received  in  response  to 
last  year’s  Federal  Register  notice 
published  July  16, 1992,  have  been 
retained  for  consideration  for 
appointment  along  with  nominations 
received  in  response  to  this  Federal 
Register  notice.  Renomination  is  not 
required  but  may  be  desirable.  Five  of 
the  six  members  whose  terms  expire 
December  31, 1993,  are  eligible  for 
reappointment. 

Deadline  for  Nominations:  All 
nominations  must  be  received  at  the 
address  shown  above  no  later  than 
August  30, 1993. 

John  R.  Brown, 

Colonel,  Corps  of  Engineers,  Executive 
Director  of  Civil  Works. 

(FR  Doc  93-18901  Filed  8-6-93;  8:45  am] 
BiLUNO  COOC  STIO-Oa-M 


Department  of  the  Army 

Intent  To  Grant  an  Exclusive  License 

AGENCY:  U.S.  Army  Belvoir  RD&E 
Center,  DOD. 

ACTION:  Notice. 

In  compliance  with  37  CFR  404.4  the 
Department  of  the  Army  hereby  gives 
notice  of  its  intent  to  grant  to  Sartomer 
Company,  Incorporated,  a  U.S. 
corporation  having  its  principal  place  of 
business  at  Oaklands  Corporate  Center, 
468  ’Thomas  Jones  Way,  ^on,  PA 
19341,  an  exclusive  license  imder  U.S. 
Patent  No.  4,843,114  with  designations 
in  not  only  the  United  States  but  the 
foreign  coimtries  of  Canada,  United 
Kingdom.  West  Germany,  Israel. 
Sweden,  Korea,  Australia,  and  Austria. 
This  patent  is  for  a  “Rubber  Compound 
for  Tracked  Vehicle  Tank  Pads’’. 

Anyone  wishing  to  object  to  the  grant  of 
this  license  has  60  days  from  the  date 


of  this  notice  to  file  written  objections 
along  with  supporting  evidence,  if  any. 
DATES:  Written  comments/objections 
must  be  received  not  later  than  October 
8, 1993. 

ADDRESSES:  Commander,  U.S.  Army 
Belvoir  RD&E  Center,  ATTN:  SATBE- 
HS  (Karen  Gordon),  Fort  Belvoir.  VA 
22060-5606. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Gordon.  (703)  704-2279. 

Kenneth  L.  Denton, 

Army  Federal  Register  Liaison  Officer. 

(FR  Doc.  93-19016  Filed  8-6-93;  8:45  am] 
BILUNa  COOC  971O-0e-M 


Department  of  the  Navy 

Medl-Traln,  Inc.;  Intent  to  Grant 
Exclusive  Patent  License 

agency:  Department  of  the  Navy,  DoD. 
ACTION:  Intent  to  Grant  exclusive  patent 
license;  Medi-Train,  Inc. 

SUMMARY:  The  Department  of  the  Navy 
hereby  gives  notice  of  its  intent  to  grant 
to  Medi-Train.  Inc.  a  revocable, 
nonassignable,  exclusive  license  in  the 
United  States  to  practice  the 
Government-owned  invention  described 
in  U.S.  Patent  No.  4,932,880  entitled 
“Low-Cost  Sound  Related  Trainer”. 

Anyone  wishing  to  object  to  the  grant 
of  this  license  has  60  days  from  the  date 
of  this  notice  to  file  written  objections 
along  with  supporting  evidence,  if  any. 
Written  objections  are  to  be  filed  with 
the  Chief  of  Naval  Research  (Code 
1230),  Ballston  Tower  One,  Arlington, 
Virginia  22217-5660. 

DATES:  August  9, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  R.J.  Erickson,  Staff  Patent  Attorney, 
Chief  of  Naval  Research  (Code  1230), 
Ballston  Tower  One.  800  North  Quincy 
Street,  Arlington,  Virginia  22217-5660, 
telephone  (703)  696-40001. 

Dated:  July  27, 1993. 

Michael  P.  Rununel, 

LCDR,JAGC,  USN,  Federal  Register  Liaison 
Officer. 

(FR  Doc.  93-19020  Filed  8-6-93;  8:45  am] 
BIUINO  CODE  3S10-AE-M 


DEPARTMENT  OF  ENERGY 

Financial  Aaaiatance:  University  of 
Alabama-BIrmingham  Cooperative 
Agreement 

AGENCY:  U.S.  Department  of  Energy 
(DOE). 

ACTION:  Notice  of  Intent. 

SUMMARY:  The  U.S.  Department  of 
Energy.  Idaho  Operations  Office  (DOE- 


ID).  announces  that  pursuant  to  the  DOE 
Financial  Assistance  Rules  10  CFR 
600.7,  it  intends  to  award  a  new  start 
Cooperative  Agreement  Number  DE- 
FC07-93ID13230  to  the  University  of 
Albama-Birmingham  (UAB).  This 
project  was  originally  proposed  by 
Southern  Research  Institute  (SRI)  in 
response  to  a  solicitation.  The  SRI 
proposal  identified  Dr.  Charles  Bates, 
who  possessed  the  unique  technical 
background  and  expertise  to  perform 
this  work,  as  the  Principal  Investigator 
(PI).  After  the  selection  was  made,  Dr. 
Bates  changed  his  employer  from  SRI  to 
UAB.  Since  the  PI  was  the  major  factor 
in  selection  of  this  award.  SRI 
transferred  the  project  to  UAB.  The  UAB 
proposal  was  then  submitted  to  EXDE-ID 
and  selected  as  a  non-competitive 
award. 

The  objective  of  the  work  to  be 
performed  under  this  agreement  is  to 
provide  funds  to  advance  the  state  of  the 
art  in  Expendable  Pattern  Casting  (EPC) 
Technology  Laboratory  in  order  to 
improve  the  competitiveness  of  the  U.S. 
metals  casting  industries.  The  proposed 
project  will  focus  on  developing  and 
demonstrating  advanced  casting 
technology  and  on  transferring  the 
knowledge  to  program  participants 
(including  casting  designers,  foundry 
suppliers,  equipment  producers, 
producing  foundries,  and  casting  users). 
The  Federal  Domestic  Catalog  Number 
is  81.078,  Industrial  Energy 
Conservation. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ginger  L.  Sandwina  or  Kathleen  M. 
Stallman.  U.S.  Department  of  Energy, 
Idaho  Field  Office.  785  DOE  Place,  MS 
1221,  Idaho  Falls,  Idaho  83401-1562, 
(208)  526-8698  or  (208)  526-7038 
respectively. 

SUPPLEMENTARY  INFORMATION:  The 
statutory  authority  for  the  proposed 
award  is  Public  Law  101-425, 
Department  of  Energy  Metal  Casting 
Competitiveness  Research  Act  of  1990. 
The  proposal  meets  the  criteria  for 
“non-competitive”  financial  assistance 
as  set  forth  in  10  CFR  600.7(b)(2)(i)(D). 
The  applicant  has  exclusive  domestic 
capability  to  perform  the  activity 
successfully,  based  upon  unique 
equipment,  proprietary  data,  technical 
expertise,  or  other  such  xmique 
qualifications.  The  anticipated  total 
project  period  to  be  awarded  is  24 
months.  The  total  cost  of  the  agreement 
is  $1,214,030  of  which  55%  is  to  be 
industrially  cost-shared  (cash  and  in- 
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kind  contributions)  through  the 
Americui  Foundi^en’s  Society  (AFS). 
Dolorw  J.  Feni, 

Director,  Contmcts  Management  Divuion. 
pit  Doc  93-18985  Filed  8-6-93;  8:45  am] 
BMJJNQ  COOK  MM-et-M 

Financial  Aaaiatanca  Aiaard;  Manl  to 
Award  Grant  to  Enargy  Concepts 
Company 

AGENCY:  U.S.  Department  of  Energy 
(DOE). 

ACTION:  Notice  of  Intent. 

summary:  doe  announces  that  pursuant 
to  10  CFR  600.14,  it  is  making  a 
financial  assistance  award  to  the  Energy 
Concepts  Company,  Aimapolis, 
Maryland,  under  the  Grant  Number  DE- 
FG01-93CE15557.  The  purpose  of  the 
grant  is  to  design,  build,  operate,  and 
bench-test  a  15-ton  engineering 
prototype  of  the  patented  invention 
Mdiich  modifies  the  generator-absorber 
heater-exchange  (gA^  cycle  which  had 
been  previously  developed  by  the  heat 
pump  industry  in  cooperation  with 
DOE.  The  ove^l  objective  of  this  efiort 
is  to  prove  that  the  additional  heat 
exchanger  in  the  brandi  of  the  GAX  will 
permit  operations  at  a  higher  heat  input 
temperature,  making  it  a^ut  15  percent 
more  thermodynamically  efficient  than 
the  industry-DOE  version. 

The  proposed  Grant  effort  will  be  cost 
shared  with  DOE  providing  $99,570,  the 
State  of  Maryland  $114,823  and  the 
Grantee  $18,575  for  a  combined  total  of 
$232,968. 

FOR  FURTHER  tt^ORMATION  CONTACT: 
Please  write  the  U.S.  Department  of 
Energy,  Office  of  Placement  and 
Administration,  ATTN:  Bernard  G. 
Canlas,  PR  322.2, 1000  Indepmidenoe 
Avenue,  SW.,  Washington.  DC  20585. 
SUPPLEMENTARY  INFORMATION:  The  U.S. 
Department  of  Energy,  through  the 
Energy  Related  Invention  Programs 
(ERIP),  has  been  structured  since  its 
beginning  in  1975  to  operate  without 
competitive  solicitations  because  the 
legislation  directs  ERIP  to  provide 
support  for  vrorthy  ideas  submitted  by 
thepubUc. 

Tne  Eneirgy  Ccmcepts  (Company  is 
meritorious  based  on  acceptance  of  an 
unsolicited  application  meeting  the 
criteria  of  10  600.14(e)(1)  and  the 

proposed  project  represents  a  \inique 
idea  that  is  not  eligible  for  financial 
assistance  iinder  a  recmt,  current,  or 
planned  solidtaticm. 

The  proposed  technology  has  a  stnmg 
possibility  of  allowing  for  future 
reducti(ms  in  the  nation’s  energy 
consumption  where  energy  savings  of  2 
million  barrels  of  oil  may  be  achieved. 


The  anticipated  term  of  the  proposed 
grant  shall  be  24>months  from  the 
effective  date  of  award. 

Arnold  Gjorstad, 

Acting  Director,  Division  "B",  Office  of 
Plaixment  and  Administration. 

(FR  Doc  93-18986  Filed  8-6-93;  8:45  am) 
SHJJNO  CODE  aaSO-M-M 


Offlca  of  Arms  Control  and 
Nonproliferation 

Proposed  Subsequent  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160),  notice  is  hereby  given  of 
a  proposed  "subsequent  arrangement" 
imder  the  Additional  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOM)  concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreement  involves  approval  for  the 
following  sale:  (Contract  No.  S-EU-1014 
for  the  sale  of  9  grams  of  uranium-233 
and  209  milligrams  of  thorium-229  to 
the  Joint  Resemch  Centre,  Karlsruhe,  the 
Federal  Republic  of  Germany  for 
medical  research  purposes. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  bemi  determined  that  this 
subsequent  arrangement  will  not  be 
inimicd  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Issued  in  Washington,  DC,  on  August  4, 
1993. 

Edward  T.  Fei, 

Acting  Director,  Office  of  Nonproliferation 
Policy. 

(FR  Doc.  93-18983  Filed  8-6-93;  8:45  am] 

BILUNO  CODE  S45(M>1-M 


Bonneville  Power  Administration 

Scoping  Meeting  and  Close  of 
Scoping:  Environmental  Impact 
Statement  on  Pacific  Northwest 
Commercial  Services  and  Rates 

AGENCY:  Bonneville  Power 
Administration  (BPA),  DOE. 

ACTION:  Environmental  Impact 
Statement  (EIS)  Scoping  Meeting  and 
Close  of  Scoping  on  Pacific  Northwest 
(PNW)  Commercial  Services  and  Rates. 

SUMMARY:  On  April  30, 1992,  BPA 
published  a  Notice  of  Intent  to  Prepare 
an  Environmental  Impact  Statement  on 


the  replacement  of  its  long-term  firm 
requirements  powor  sales  contracts  (57 
FR  18477).  The  Notice  of  Intmt 
annoimccld  the  date  of  an  initial  scoping 
meeting,  which  was  held  May  13, 1992, 
and  explained  that  additional  scoping 
meetings  would  be  hdd.  Since  that 
time,  BPA  has  been  engaged  in 
discussions  with  customers  and 
interested  members  of  the  public  to 
identify  interests,  issues,  and 
alternatives  for  long-tmm  service  to 
PNW  firm  power  loads.  Based  on  these 
discxissions,  BPA  proposes  to  include 
power  and  transmission  rate  designs, 
including  the  whole-sale  power  "tiered 
rate"  concept,  and  access  to  Federal 
transmission  system  within  the  PNW 
among  the  topics  to  be  addressed  by  the 
EIS.  To  reflect  this  diange  the  title  of 
the  EIS,  formerly,  "Replacement  of 
Long-Term  Requirements  Power  Sales 
Contracts,"  will  be  ‘Tadfic  Northwest 
Commercial  Services  and  Rates.”  BPA 
has  scheduled  an  additional  scoping 
meeting  to  receive  comments  from 
interested  persons  concerning  the  full 
range  of  issues,  alternatives,  and 
impacts  to  be  considered  in  the  EIS. 

BPA  will  then  conclude  the  scoping 
process  for  the  EIS  and  prepare  an 
implementation  plan  to  guide  the 
preparation  of  the  EIS. 

DATES  AND  LOCATIONS:  The  scoping 
meeting  will  be  held  at  the  Holiday  Inn, 
Portland  Airport  Hotel  and  Trade 
Center,  Juarez  Room,  8439  NE. 

Columbia  Blvd.,  Portland,  Oregon,  from 
3  to  8  p.m.  on  August  24, 1993.  All 
interested  parties  are  invited  to  attend. 

Written  comments  should  be 
submitted  by  September  13, 1993,  to  the 
Public  Involvement  Manager, 

Bonneville  Power  Administration,  P.O. 
Box  12999,  Portland.  Oregon  97212. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Don  Wolfe.  Commercial  Services  and 
Rates  EIS  Inject  Manager.  BPA-PG, 

P.O.  Box  3621,  Portland.  Oregon  97208, 
503-230-5145.  You  may  also  contact 
BPA’s  Public  Involvement  Office  at 
503-230-3478,  or  call  BPA’s  nationwide 
toll-free  number,  1-800-622-4519. 
Information  may  also  be  obtained  from: 
Mr.  George  E.  Bell,  Lower  Columbia 
Area  Manager,  suite  243, 1500  NE. 
Irving  Street.  Portland,  Oregon  97232, 
503-230-4551. 

Mr.  Robert  N.  Laffel,  Eugene  District 
Manager,  room  206, 211  East  Seventh 
Avenue,  Eugene,  Oregon  97401,  503- 
465-6952. 

Mr.  Wa>'ne  R.  Lee.  Uppw  Columbia 
Area  Manager,  room  561,  West  920 
Riverside  Avenue.  Spdcane, 
Washington  99201,  509-353-2518. 
Ms.  (3arol  S.  Fleischman,  Spokane 
District  Manager,  room  112,  West  920 
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Riverside  Avenue,  Spokane, 
Washington  99201,  509-353-2907. 

Mr.  George  E.  Eskrid^,  Montana 
District  Manager,  800  Kensington, 
Missoula,  Montana  59601, 406-329- 
3060. 

Mr.  Ronald  K.  Rodewald,  Wenatchee 
District  Manager,  P.O.  Box  741,  room 
307, 301  Yakima  Street,  Wenatchee, 
Washington  98801,  509-662-4377, 
extension  370. 

Mr.  Terence  G.  Esvelt,  Puget  Sound 
Area  Manager,  P.O.  Box  C19030,  suite 
400, 201  Queen  Anne  Avenue  North, 
Seattle,  Washington  98109-1030, 
206-553-4130. 

Mr.  Thomas  V.  WagenhoBer,  Snake 
River  Area  Manager,  101  West  Poplar, 
Walla  Walla,  Washington  99632,  509- 
522-6225. 

Ms.  Jerry  Leone,  Idaho  Fells  District 
Manager,  1527  HoUiparic  Drive,  Idaho 
Falls,  Idaho  83401,  208-523-2706. 

Mr.  James  R.  Normandeau,  Boise 
District  Manager,  room  450,  304  N. 

8th  Street,  Boise,  Idaho  83702,  208- 
334-9137. 

For  further  information  on  general 
DOE  National  Environmental  Policy  Act 
(NEPA)  procedures  or  the  status  of  a 
NEPA  review,  contact:  Carol  M. 
Borgstrom,  Director,  Office  of  NEPA 
Oversight,  EH-25,  U.S.  Department  of 
Energy,  1000  Independence  Avenue 
SW.,  Washington,  DC  20585,  202-586- 
4600  or  1-809-472-2756. 
SUPPLEMENTARY  INFORMATION:  BPA  was 
created  by  Congress  in  1937  to  transmit 
and  market  power  from  Bonneville  Dam 
on  the  Columbia  River.  BPA  now 
markets  power  from  30  hydroelectric 
projects  and  one  nuclear  plant  in  the 
PNW.  Since  1937,  BPA  has  marketed 
large  amounts  of  power  under 
successive  20-year  firm  power  sales 
contracts  with  utilities  and  direct- 
service  industrial  ctistomers  (DSIs).  The 
existing  power  sales  contracts  were 
offered  in  1981  according  to  the 
requirements  of  the  Pacific  Northwest 
Electric  Power  Planning  and 
Conservation  Act  (Pub.  L.  06-501),  and 
will  expire  in  2001.  BPA  is  now 
prepari^  to  offer  new  contracts  to  its 
utility.  Federal  agency,  and  DSI 
customers  to  replace  the  existing 
contracts. 

As  part  of  the  initial  scoping  process, 
BPA  invited  interested  persons  to 
participate  in  the  Power  Sales  Contract 
Renegotiation  Woridng  Group  (Working 
Group)  to  identify  issues,  impacts,  and 
alternatives  to  be  considered  in 
developing  new  amtracts.  The  Working 
Group  is  made  up  of  BPA  staff, 
cust(«ier  representatives,  and  other 
intwested  parties  including 
representatives  from  the  Northwest 


Power  Planning  Coxmcil,  State 
governments,  environmental  groups, 
and  other  non-govemmental  entities, 
such  as  the  Northwest  Conservation  Act 
Coalition.  The  Working  Group  began 
meeting  in  Jime  1992,  and  has 
continued  meeting  on  a  monthly  basis, 
except  for  a  hiatus  in  the  spring  of  1993 
during  the  proceedings  for  BPA’s  1993 
rate  case.  Smaller,  self-selected  groups 
meet  at  other  times  to  discuss  issues  in 
more  detail  or  to  produce  documents. 
Smaller  groups  have  met  to  talk  about 
reserves,  products  and  services,  and  EIS 
alternatives,  and  to  brainstorm 
analytical  needs.  Wort:  done  by  these 
groups  is  presented  to  the  larger 
Working  Group.  Products  from  the 
Working  Group  are  then  shared  vnth  a 
broader  public  through  mailings.  Issue 
Alerts  and  Fact  Sheets.  In  its  work  thus 
far,  the  Working  Group  has:  (1) 
identified  the  interests  of  the 
participants  in  the  process;  (2) 
developed  a  comprehensive  list  of 
specific  issues  which  the  contracts 
should  address;  (3)  articulated  18 
broader  “overarching”  issues  which  the 
Working  Group  considers  to  be 
fundamental  to  the  developmeid  of  new 
contracts;  and  (4)  discussed  alternative 
concepts  fm:  new  contracts.  The  results 
of  these  discussions  are  summarized  in 
published  fact  ^eets.  Call  809-622- 
4520  for  copies  of  fact  sheets. 

Overarching  issues  identified  by  the 
Working  Group  include  some  matters 
which  are  not  addressed  by  the  existing 
power  sales  contracts,  such  as  access  to 
BPA’s  PNW  transmission  facilities 
(excepting  Interties  with  other  regions) 
and  wholesale  power  rate  design. 
Working  Group  discussions  ha'/e 
demonstrated  that  customers  are 
reluctant  to  decide  whether  to  execute 
contracts  BPA  may  offer  for  firm  power 
service  without  also  knowing  BPA’s 
direction  on  other  related  issues,  like 
transmission  access  for  non-Federal 
power  serving  PNW  firm  loads  and  rate 
design,  that  affect  customers’  ability  to 
serve  their  PNW  firm  loads.  Recognizing 
that  new  power  sales  contracts  will  to 
a  large  degree  define  the  business 
relationship  between  BPA  and  its  PNW 
customers,  and  that  BPA’s  decisions  in 
this  process  essentially  will  select  the 
form  of  that  relationship,  BPA  proposes, 
as  a  matter  of  convmience  and 
efficiency,  to  expand  the  scope  of  the 
EIS  to  include  PNW  transmission  access 
and  rate  design  matters.  These  topics  are 
being  combing  for  the  amvenience  of 
participants  who  may  direct  their 
attention  to  a  single  public  process 
instead  of  multiple  processes  addressing 
related  subjects,  and  for  efficiency  in 


analysis  of  issues  and  alternatives 
concerning  related  matters. 

Earlier  discussions  have  suggested 
that  rate  design  issues  would  be  the 
subject  of  a  separate  EIS  apart  from  the 
EIS  on  power  sales  contracts.  By 
expanding  the  scope  of  the  EIS  process 
to  include  rate  design,  BPA  is  setting 
aside  the  prospect  of  a  separate  rate 
design  EIS  in  favor  of  a  combined  EIS 
on  both  contracts  and  rates.  Therefore, 
those  who  desire  to  comment  on  the 
scope  of  BPA’s  NEPA  evaluation  of  rate 
designs  may  only  do  so  during  scoping 
for  this  EIS.  Comments  received  on  rate 
design  will  be  considered  for  the  1995 
Rate  Case  and  possibly  rate  design 
decisions  for  later  rata  cases.  Although 
other  technical  discussions  are  planned 
or  underway  on  tiered  rates  and  other 
rate  design  issues,  no  other  NEPA  forum 
is  now  plaimed  to  consider  power  and 
transmission  rate  design.  Inffividuals  or 
groups  wishing  to  comment  mi  the 
scope  of  this  EIS  are  urged  to  raise  any 
concerns  they  may  have  relating  to  rate 
design  in  this  EIS  scoping  process. 

The  same  is  true  of  PNW  transmission 
access.  Although  technical  discussions 
are  imderway  to  address  transmission 
access,  particularly  to  address  the  access 
provisions  of  the  National  Energy  Policy 
Act  of  1992,  no  other  NEPA  forum  is 
now  planned  to  consider  PNW 
transmission  access.  BPA  encourages 
interested  parties  to  raise  any  concerns 
they  may  have  relating  to  transmission 
access  in  this  EIS  scoping  process. 

BPA  seeks  public  input  to  supplement 
the  work  of  the  Working  Group  in 
defining  the  scope  of  the  EIS.  Those 
who  desire  more  detailed  information 
on  EIS  issues  and  alternatives  may 
obtain  project  publications,  information 
papers,  and  background  materials  from 
the  information  contacts  listed  above. 
Following  the  scoping  meeting,  BPA 
will  conclude  the  scoping  period  for  the 
EIS  and  will  prepare  an  implementation 
plan  that  will  describe  the  steps  for 
completing  the  EIS.  Comments  received 
in  the  scoping  meeting,  together  with 
written  comments  received  and  the 
results  of  previous  scoping  activities, 
will  be  considered  in  planning  the 
preparation  of  the  draft  EIS  and  will  be 
summarized  in  the  implementation 
plan. 

Issued  in  Portland,  Oegon,  on  July  29. 
1993. 

Steven  G.  Ifickok, 

Executive  Assistant  Administrator, 
Bonneville  Power  Administration. 

[FR  Doc  93-18982  Filed  8-6-93;  8:45  am) 
BILUNG  cooe  S460-01-M 
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Office  Of  Energy  Efficiency  end 
Renewebie  Energy 

[DockM  EE-e3-Nlne-Cwt] 

Appllcetione  From  Investor-Owned 
Utilities  for  Certification  of  Net  Income 
Neutrality 

AGENCY:  Department  of  Energy,  Office  of 
Energy  Efficiency  and  Renewable 
Energy. 

ACTK)N:  Notice. 

SUMMARY:  The  Clean  Air  Act 
Amendments  of  1990  allow  an  investor- 
owned  electric  utility,  whose  rates  are 
regulated  by  a  state  utility  regulatory 
authority,  to  seek  sulfur  dioxide 
emission  allowances  from  the 
Conservation  and  Renewable  Energy 
Reserve  for  avoided  emissions  from  the 
installation  of  applicable  conservation 
measures.  An  applicant  for  such 
allowances  must  obtain  certification  of 
net  income  neutrality  from  the  Secretary 
of  Energy.  This  certification  verifies  that 
the  state  regulatory  authority  has 
established  rates  and  charges  which 
ensure  that  the  net  income  of  such 
utility  after  implementation  of 
conservation  measures  is  at  least  as  high 
as  it  would  have  been  if  the 
conservation  measures  had  not  been 
implemented.  This  notice  provides;  (a) 
Guidance  to  assist  the  potential 
applicant  for  such  certification  in 
determining  what  information  it  may  be 
necessary  to  include  in  its  application, 
in  order  to  address  its  specific 
circumstances;  and,  (b)  information 
regarding  the  review  and  comment 
procedures  which  the  Department  of 
Energy  (DOE)  will  follow  in  regard  to 
these  applications. 

ADDRESSES:  All  applications  and 
attachments  (10  copies),  responses  to 
DOE  requests  for  additional 
information,  comments,  and  other 
requests  should  be  sent  to:  U.S. 
Department  of  Energy;  Office  of  Energy 
Efficiency  and  Renewable  Energy;  EE- 
10,  Room  6C-036;  1000  Independence 
Ave.,  SW.;  Washington,  DC  20585. 
Attention:  Net  Income  Neutrality 
Certification,  Docket  EE-93-NINA- 
CERT.  If  an  application  has  already  been 
filed  with  DOE,  the  application  number 
must  be  included. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  B.  Pirkey;  U.S.  Department  of 
Energy;  EE-14;  1000  Independence 
Ave.,  SW.;  Washington,  DC  20585;  (202) 
586-9839. 

SUPPLEMENTARY  INFORMATION:  The 
requirements  for  net  income  neutrality 
certification  by  DOE  are  prescribed 
xmder  section  404(f)(2)(B)(iv)  of  tbe 
Clean  Air  Act,  42  U.S.C. 


7651c(f)(2)(B)(iv)  as  added  by  Section 
401  of  the  Clean  Air  Act  Amendments, 
Public  Law  101-549  (November  15, 
1990).  The  requirements  are  further 
addressed  in  me  final  rule  adopted  by 
the  U.S.  Environmental  Protection 
Agency  (EPA)  and  published  in  the 
F^eral  Register.  (58  Fed.  Reg.  3590 
(January  11, 1993),  to  be  codified  at  40 
C.F.R.  Sec.  72)  (see  Sec.  72.2,  providing 
a  definition  of  net  income  neutrality: 

Sec.  73.82(b),  establishing  application 
requirements;  and  Sec.  73.83,  describing 
generally  the  Secretary  of  Energy’s 
review  of  such  applications.)  This 
review  is  separate  from  the  ^A  review 
of  applications  for  the  allocation  of 
allowances  from  the  Conservation  and 
Renewable  Energy  Reserve. 

I.  Applications 

Although  the  EPA  final  rule  sets  forth 
the  comprehensive  substantive  rules  for 
DQE  net  income  neutrality 
determinations,  DOE  wishes  to  call  five 
specific  matters  regarding  the  contents 
of  applications  for  certification  to  the 
attention  of  potential  applicants; 

1.  The  “Certifying  Official”  who  is 
referred  to  at  section  73.82(e)  of  the 
regulations  must  sign  the  application, 
and  include  the  statement  that  is  set  out 
in  section  73.82(e)(2)  of  the  regulations. 
The  application  should  indicate  the 
position  of  the  certifying  official; 

2.  Section  73.82(b)  requires 
submission  of  the  order(s)  or  decision(s) 
setting  forth  the  rate-making 
mechanisms  that  ensure  net  income 
neutrality.  With  regard  to  these,  the 
application  should  describe:  (a)  Their 
effect;  (b)  any  accoimting  and  cost 
recovery  practices  regarding  net  income 
neutrality  that  are  adopted  therein;  (c) 
where  there  are  multiple  relevant 
orders,  their  relationship  to  one  another 
(unless  this  is  evident  from  their  text). 
The  application  should  also  include; 

(a)  any  order(s)  and  decision(s) 
describing  the  state  regulatory 
authority’s  general  policy  and  overall 
regulatory  framework  related  to  utility’s 
achievement  of  net  income  neutrality, 
and, 

(b)  any  other  relevant  materials 
related  to  the  specific  conservation 
measures  and  programs  undertaken 
during  the  period  for  which  the 
applicant  is  requesting  net  income 
neutrality  certification,  which, 

(i)  allow  the  recovery  of  the  costs  of 
such  measures  and  programs, 

(ii)  address  the  impact  of  related  lost 
sales, 

(iii)  describe  incentive  measures  or 
any  other  factors  that  should  be 
considered  by  the  Department  in 
determining  whether  to  certify  net 
income  neutrality. 


3.  Applicants  are  requested  to 
indicate  the  time  period  during  which 
rates  and  charges  that  ensured  net 
income  neutrality,  as  described  in  the 
application,  were  in  effect.  Applicants 
should  state  the  date  and  the  year  when 
the  subject  rates  and  charges  became 
effective.  If  the  subject  rates  and  charges 
are  still  in  effect,  the  application  should 
so  state.  If  they  are  no  longer  in  effect, 
the  application  should  indicate  the  date 
and  year  at  which  they  ceased  to  be 
effective.  If  such  dates  are  not  provided, 
EKDE  will  limit  its  review  to  the  period: 

(a)  Beginning  either  on  January  1, 1992, 
or  on  the  effective  date  of  the  latest  rate 
order  included  in  the  application, 
whichever  is  most  recent,  and;  (b) 
ending  on  the  date  that  the  application 
is  accepted  for  filing. 

4.  The  draft  forms  released  by  the 
Environmental  Protection  Agency  in 
October  1992  included  a  form  for  net 
income  neutrality  applications.  It  has 
since  been  determined  that  applicants 
will  not  be  required  to  use  this  form. 
However,  as  indicated  above,  each 
application  must  be  signed  by  the 
certifying  official,  and  must  clearly 
identify  the  applicant  electric  utility 
and  the  state  rate-making  jurisdiction(s) 
for  which  certification  is  sought. 

5.  Sec.  73.82^)(l)(iii)  of  the 
regulations  indicates  that,  if  necessary 
to  facilitate  its  review,  DOE  may  request 
additional  information  from  the 
applicant.  For  this  reason,  each 
application  should  identify  the  name, 
address,  telephone  number,  and 
telephone  facsimile  number  of  the  staff 
contact  to  whom  such  requests  should 
be  directed.  Responses  to  such  a  request 
should  also  include  the  application  and 
docket  numbers  assigned  by  DOE,  and 
indicate  the  written  request  to  which 
the  response  is  being  made.  Responses 
should  be  sent  to  the  address  listed  in 
the  ADDRESSES  section  of  this  notice. 

II.  Department  of  Energy  Review 

DOE  encourages  all  investor-owned 
utilities  to  apply,  where  it  appears  that 
there  is  compliance  with  the 
requirements  of  the  regulations.  DOE 
will  review  the  applications  on  a  case- 
by-case  basis. 

The  regulations  indicate  that  the 
existence  of  any  one  or  more  rate¬ 
making  mechanisms  shall  not 
necessarily  constitute  fulfillment  of  the 
net  income  neutrality  requirement.  (Sec. 
73.82  (a)(9)(ii))  In  line  with  this, 
certifications  of  net  income  neutrality 
will  be  based  upon  all  significant  factors 
affecting  whether  the  rates  and  charges 
of  the  applicant  utility,  for  the  relevant 
jurisdiction  and  time  period,  meet  the 
definition  of  net  income  neutrality  that 
is  set  forth  in  Sec.  72.2  of  the 
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regulations.  Examples  of  factors  which 
in  selected  cases  could  be  relevant  are: 
elements  of  rate  recovery  not 
specifically  described  in  commission 
orders,  related  accounting  practices,  any 
relevant  comparisons  to  the  recovery  of 
supply-side  resource  costs,  the  amount 
of  available  incentives  and  net  lost 
revenues,  carrying  costs,  working 
capital  provisions,  deferrals,  any 
conditions  applicable  to  cost  or  lost 
revenue  recovery,  true-up  procedures 
for  performance  based  rate  adjustments, 
the  effect  of  any  profit  caps,  or  the 
impact  of  conservation  programs  on  off- 
system  sales.  This  approach  provides 
flexibility  for  applicants  in  meeting  the 
statutory  requirement.  It  also  recognizes 
variations  in  the  regulatory  treatment  of 
demand-side  management  for  different 
utilities,  including,  in  many  instances, 
different  utilities  within  the  jurisdiction 
of  the  same  state  regulatory  authority. 

m.  Solicitation  of  Comments 

DOE  intends  to  undertake  an  initial 
completeness  review  of  each 
application.  An  application  which  is 
deemed  complete  will  be  accepted  for 
filing.  When  an  application  is  accepted 
for  filing,  the  Department  intends  in 
most  instances  to  place  a  notice  of  the 
filing  and  request  for  public  comment  in 
the  Federal  Register. 

These  notices  will  establish  a  time 
period  during  which  interested  parties 
may  file  comments  on  the  application’s 
request  for  certification  of  net  income 
neutrality.  Unless  otherwise  specified. 
DOE  expects  to  accept  comments  until 
5:00  pm  Eastern  Standard  Time  on  the 
35th  day  after  the  date  that  the 
application  is  accepted  for  filing.  If  the 
35th  day  falls  on  a  weekend  or  a 
holiday,  comments  will  be  accepted  on 
the  next  subsequent  business  day.  For 
purposes  of  calculating  the  time  for  the 
filing  of  comments,  the  date  on  which 
the  application  was  deemed  to  have 
been  filed  shall  be  listed  in  the  Federal 
Register  notification  and  included  in 
the  calculation  of  the  period  for  filing 
comments.  Written  comments  may  be 
submitted  to  the  address  listed  in  the 
ADDRESSES  section  of  this  notice. 

Additionally,  the  Department  expects 
to  mail  notification  of  Uie  filing  of  the 
application  to  the  affected  state 
regulatory  authority  and  to  submit 
notices  to  the  National  Association  of 
Regulatory  Utility  Commissioners 
(NARUC)  for  inclusion  in  the  NARUC 
Bulletin. 

Copies  of  applications,  responses  to 
requests  for  additional  information,  and 
comments  will  be  available  for  review 
and  copying  by  the  public  at:  the 
Freedom  of  Information  Reading  Room; 
U.S.  Department  of  Energy;  1000 


Independence  Ave.,  SW.;  Washington. 
DC  20585;  (202)  586-6020,  Monday 
through  Friday,  excluding  federal 
holidays,  between  the  hours  of  9  a.m. 
and  4  p.m.  Applicants  also  are 
requested  to  make  a  copy  of  their 
application  available  for  review  at  their 
offices  or  at  a  central  location  within  the 
affected  state  jurisdiction.  This  location 
and  the  times  at  which  the  application 
will  be  available  for  public  review 
should  be  specified  in  the  application, 
and,  if  clearly  specified,  will  m 
included  in  the  Department’s  Federal 
Register  notice  of  the  application’s 
filing. 

Dated:  August  2, 1993. 

Robert  L.  San  Martin, 

Acting  Assistant  Secretary,  Office  of  Energy 
Efficiency  and  Renewable  Energy. 

(FR  Doc.  93-19897  Filed  8-6-93;  8:45  am] 
BILUNQ  CODE  #460-01-# 


Office  of  Fossil  Energy 

National  Petroleum  Council;  Open 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92-463,  86  Stat.  770),  notice  is  hereby 
given  of  the  following  meeting: 

Name:  National  Petroleum  Council  (NPC). 
Date  and  Time:  Tuesday,  August  31, 1993 
at  9  a.m. 

Place:  The  Madison  Hotel,  Dolley  Madison 
Ballroom,  Fifteenth  and  M  Streets.  NW.. 
Washington,  DC 

Contact:  Margie  D.  Biggerstaff,  U.S. 
Department  of  ^ergy,  OHice  of  Fossil  Energy 
(FE-5],  Washington,  DC  20585,  Telephone: 
202/586-3867. 

Purpose:  To  provide  advice,  information, 
and  recommendations  to  the  Secretary  of 
Energy  on  matters  relating  to  oil  and  gas  or 
the  oil  and  gas  industry. 

Tentative  Agenda 

— Call  to  order  and  introductory  remarks  by 
Ray  L  Hunt,  Chairman  of  the  NPC 
— Remarks  by  the  Honorable  Hazel  R 
O’Leary,  Secretary  of  Energy. 

— Consider  and  approve  the  proposed  final 
report  of  the  NPC  Committee  on  Refining, 
Kenneth  T.  Derr,  Chairman. 

— Administrative  matters. 

— Discussion  of  any  other  business  properly 
brought  before  the  NPC 
— Public  comment  (10-minute  rule). 

— Adjoununent. 

Public  Participation:  The  meeting  is  open 
to  the  public.  The  chairperson  of  the  Council 
is  empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Any  member  of  the 
public  who  wishes  to  file  a  written  statement 
with  the  Coimcil  will  be  permitted  to  do  so, 
either  before  or  after  the  meeting.  Members 
of  the  public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items  should 
contact  Margie  D.  Biggerstaff  at  the  address 


or  telephone  number  listed  above.  Requests 
must  1^  received  at  least  five  days  prior  to 
the  meeting  and  reasonable  provision  will  be 
made  to  include  the  presentation  on  the 
agenda. 

Transcripts:  Available  far  public  review 
and  copying  at  the  Public  Reding  Room, 
room  IE-190,  Forrestal  Building.  1000 
Independence  Avenue,  SW.,  Washington. 
DC,  between  9  am.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  at  Washington,  DC,  on  August  3, 
1993. 

Marcia  Morris, 

Deputy  Advisory  Committee,  Management 
Officer. 

(FR  Doc.  93-18984  Filed  8-6-93;  8:45  am] 

BILUNO  CODE  6450-01-M 


Federal  Energy  Regulatory 
Commission 

[Pro]ect  Noa.  2561-003,  at  aU] 

Hydroelectric  Applications  [Sho-Me 
Power  Corp.,  et  9I];  Applications 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

1  a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  2561-003. 

c.  Date  Filed:  December  27, 1991. 

d.  Applicant:  Sho-Me  Power 
Corporation. 

e.  Name  of  Project:  Niangua. 

f.  Location:  Niangua  River  in  Camden 
County,  Missouri. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Howard 
Fillmer,  Sho-Me  Power  Corporation.  301 
West  Jackson,  Marshfield.  MO  65706. 
(417) 468-2615. 

i.  FERC  Contact:  Hector  M  Perez  (202) 
219-2843. 

j.  Sixty  days  after  the  issuance  date  of 
this  notice  (September  20, 1993). 

k.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  D9. 

l.  Description  of  Project:  'The  project 
consists  of:  (1)  An  878-foot-long  dam 
with  a  24-foot-high,  300-foot-long 
concrete  gravity  overflow  section,  a  533- 
foot-long  rock  and  earthfilled  section 
and  a  rock-filled  crib  section;  (2)  a 
reservoir  of  about  360  acres;  (3)  an  830- 
foot-long  concrete-lined  tunnel;  (4)  a 
powerhouse  with  an  installed  capacity 
of  3,000  kW;  (5)  a  substation  and  ^ 
transmission  line  connection;  and  other 
appurtenances. 

m.  Purpose  of  the  Project:  To  generate 
electricity  to  offset  the  purchase  of 
energy  by  the  applicant  from  Associated 
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Electric  Cooperative,  Inc.,  its  major 
supplier. 

n.  This  notice  also  consists  of 
standard  paragraphs  D9. 

o.  Available  copies  of  the  application: 
A  copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission’s  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street.  NE.,  room 
3104,  Washington  DC  20426  or  by 
callin^(202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  specified  in 
item  h  above. 

2  a.  Type  of  Application:  New  Major 
T  iPoncA 

b.  Project  No.:  2514-003. 

c.  Date  filed:  December  16, 1991. 

d.  Applicant:  Appalachian  Power 
Company. 

e.  Name  of  Project:  Byllesby/Buck. 

f.  Location:  On  the  New  River  near  the 
dty  of  Galax,  in  Carroll  County, 

Virginia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825Tr). 

h.  Applicant  Contact:  K&.  B.H. 
Bennett,  Assistance  Vice  President, 
American  Electric  Power  Service 
Corporation,  1  Riverside  Plaza, 
Columbus,  Ohio  43215,  (614)  223-2930. 

i.  FERC  Contact:  Mr.  Hector  Perez, 
(202)  219-2843. 

j.  Comment  Date:  Sixty  days  after  the 
issuance  date  of  this  notice  (September 
20, 1993). 

k.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  D9. 

l.  Description  of  Project:  This  project 
consists  of  two  developments.  The  first, 
the  Byllesby  development,  consists  of: 

(1)  A  44-foot-high,  528-foot-long 
concrete  dam  and  spillway  section 

ad  with  9  sections  of  9-foot-high 
K>ards  and  6  bays  of  tainter  gates; 

(2)  a  239-acre  impoundment;  (3)  a 
powerhouse  containing  foiur  generating 
\mits  with  a  total  installed  capacity  of 
21,600  kW;  and  (4)  appurtenant 
facilities. 

The  second,  the  Buck  development, 
consists  of:  (1)  A  44-foot-high,  352-foot- 
long  concrete  dam;  (2)  a  1,005-foot-long, 
19-foot-high  spillway  section  topped 
with  twenty-four  sections  of  9-foot-high 
flashboards  and  6  bays  of  tainter  gates; 

(3)  a  66-acre  impoundment;  (4)  a 
powerhouse  containing  three  generating 
units  with  a  total  installed  capacity  of 
8,505  kW;  and  (5)  appurtenant 
facilities." 

The  Applicant  is  not  proposing  any 
changes  to  the  existing  project  facilities 
as  licensed.  The  estimated  average 
annual  generation  for  the  Byllesby  and 
Buck  developments  are  64,000  MWh 
and  42,000  MWh,  respectively. 


m.  Purpose  of  Project:  All  energy 
generated  by  the  project  would  be 
utilized  by  the  customers  of  the 
Appalachian  Power  Company. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  D9. 

o.  Available  Locations  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission’s  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  I^.,  room 
3104,  Washington,  DC  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  Appalachian  Power 
Company,  located  at  40  Franklin  Road, 
Roanoke,  Virginia  24022,  or  by  calling 
Mr.  B.H.  Bennett  at  (614)  223-2930. 

3  a.  Type  of  Filing:  Settlement 
Agreement  for  the  Development  of  Fish 
Passage  Facilities  at  the  Safe  Harbor, 
Holtwood,  and  York  Haven  Projects  on 
the  Susquehanna  River,  PA. 

b.  Project  Nos:  1025-010, 1881-012, 
and  1888-012. 

c.  Date  Filed:  June  2, 1993. 

d.  Licensee:  Safe  Harbor  Water 
Corporation,  Pennsylvania  Power  and 
Light  Company,  and  York  Haven  Power 
Company. 

e.  Name  of  Projects:  Safe  Harbor 
(FERC  No.  1025),  Holtwood  (FERC  No. 
1881),  and  York  Haven  (FERC  No. 

1888). 

f.  Location:  The  lower  Susquehanna 
River  in  southeastern  Pennsylvania: 
Lancaster  and  York  Counties. 

g.  Filed  Pursuant  to:  The  1984 
Susquehanna  River  Settlement 
Agreement,  approved  by  the 
Commission  on  April  10, 1985  (31  FERC 
161,308). 

h.  Licensee  Contact:  Mr.  William  J. 
Madden,  Jr..  Winston  and  Stravtm,  1400 
L  Street,  NW.,  Washington,  DC  20005- 
3502.  (202)  371-5700. 

i.  FERC  Contact:  Mr.  George  C. 
O’Connor,  (202)  208-0439  Dr.  John  M. 
Mudre,  (202)  219-1208. 

t  Comment  Date:  September  10, 1993. 

.  Description  of  Filing:  The  licensees 
for  the  Safe  Harbor,  Holtwood,  and  York 
Haven  Projects  have  entered  into  a 
settlement  agreement  vrith  the 
Pennsylvania  Department  of 
Environmental  Resources,  the 
Pennsylvania  Fish  and  Boat 
Commission,  the  Maryland  Department 
of  Natural  Resources,  the  U.S.  Fish  and 
Wildlife  Service,  the  Susquehanna  River 
Basin  Commission,  the  Upper 
Chesapeake  Watershed  Association,  Inc. 
and  the  Pennsylvania  Federation  of 
Sportmen’s  Clubs.  The  agreement  was 
also  executed  by  the  Governors  of  the 
States  of  Maryland  and  Pennsylvania. 
The  settlement  agreement  provides  for 


upstream  and  downstream  fish  passage 
facilities  at  the  projects.  The  agreement 
contains  provisions  for  the  construction 
and  operation  of  upstream  passage 
facilities  at  Safe  Harbor  and  Holtwood 
Projects  no  later  than  April  1, 1997  and 
at  the  York  Haven  Project  no  later  than 
April  1  of  the  third  year  following  the 
in-service  date  of  the  Safe  Harbor  and 
Holtwood  facilities. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  D2. 

4  a.  Type  of  Application:  New 
T  if'onoo 

b.  Project  No.:  1922-008. 

c.  Date  filed:  November  19, 1992. 

d.  Applicant:  The  City  of  Ketchikan, 
dba  Ketchikan  Public  Utilities. 

e.  Name  of  Project:  Beaver  Falls. 

f.  Location:  On  Beaver  Falls  Creek  in 
Ketchikan  Gateway  Borough,  Alaska.  It 
occupies  lands  vsrithin  the  Tongass 
National  Forest. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Thomas  W. 
Stevenson,  General  Manager,  2920 
Tongass  Avenue,  Ketchikan.  AK  99901. 
(907)  225-1000. 

i.  FERC  Contact:  Hector  M.  Perez  at 
(202)  219-2842. 

j.  Deadline  for  interventions  and 
protests:  September  13, 1993. 

k.  Status  of  Environmental  Analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  E. 

l.  Description  of  Project:  The  existing 
project  consists  of  the  Silvis 
Development  and  the  Beaver  Falls 
Development. 

The  Silvis  Development  consists  of : 
(1)  The  60-foot-high,  135-foot-long 
Upper  Silvis  Dam  with  a  crest  elevation 
of  1,164  feet;  (2)  the  Upper  Silvis 
Spillway  with  a  crest  elevation  of  1,154 
feet;  (3)  an  800-foot-long  spillway 
channel  fi-om  the  Upper  Silvis  Spillway 
to  Lower  Lake  silvis;  (4)  Upper  I^e 
Silvis  with  a  storage  capacity  of  38,000 
acre-feet  at  maximvim  water  surface  of 
1,154  feet;  (5)  the  980-foot-long  Tunnel 
1;  (6)  a  36-inch-diameter  penstock;  (7) 
Silvis  Powerhouse  containing  a  2,100- 
KW  generating  imit;  (8)  a  trapezoidal¬ 
shaped  channel  tailrace  about  150  feet 
long  discharging  into  Lower  Lake  Silvis; 
(9)  a  2,900-foot-long,  5-kV  submarine 
cable  and  a  7.100-foot-long,  34.5-kV 
aerial  transmission  line;  and  (101)  other 
appurtenances. 

The  Beaver  Falls  Development 
consists  of:  (1)  Lower  Lake  Silvis  with 
a  storage  capacity  of  8,052  acre-feet  at 
maximum  water  surface  elevation  of  827 
feet;  (2)  the  32-foot-high,  140-foot-long 
Lower  Silvis  Dam;  (2)  the  3-foot-high, 
40-foot-long  Beaver  Falls  Creek 
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Diversion  Dan.  with  6-inch-high 
flashboards,  about  two-thirds  of  a  mile 
downstream  of  Lower  Lake  Silvis;  (3)  an 
intake  structure  at  Lower  lake  Silvis;  (4) 
the  3.800-foot-long  Tunnel  2;  (4)  a  42- 
inch-diameter  penstock  throu^  Txinnel 
3  feeding  units  3  and  4  (2,000  kW  each) 
in  Beaver  Falls  powerhouse;  (5)  a  225- 
foot-long,  20-inch-diameter  wood  stave 
pipe  from  Tunnel  2  discharging  into 
B^ver  Falls  Creek  just  upstream  of  the 
diversion  dam;  (6)  a  28-inch-diameter, 
4,170-foot-long  penstock  from  the 
diversion  dam  feeding  imit  1  (1,000  kW) 
at  the  Beaver  Falls  Power  house  (unit  2 
has  been  decommissioned);  (7)  2 
Tailrace  channels;  and  (8)  other 
appurtenances. 

m.  This  notice  also  consists  of  the 
following  standard  paragraph:  B1  and  E.  - 

n.  Available  Locations  oi  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  4s  available  for 
inspection  and  reproduction  at  the 
Commission’s  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  l^V.,  room 
3104,  Washington,  DC  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
availaole  for  inspection  and 
reproduction  at  the  address  shown  in 
item  h  above. 

5  a.  Type  of  Application:  Approval  of 
Mitigation  Plan  and  Expansion  of 
Project  Boundary. 

b.  Project  No:  485-027. 

c.  Date  Filed:  June  17, 1903. 

d.  Applicant:  Georgia  Power 
Company. 

e.  Name  of  Project:  Bartletts  Ferry 
Project. 

f.  Location:  Cattahoochee  River, 

Harris  County,  Georgia  and  Chambers 
Coimty,  Alal>^a. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Ms.  JoLee 
Gardner.  Georgia  Power  Company,  270 
Peachtree  Street.  Atlanta,  GA  30303. 
(404) 526-2406. 

i.  FERC  Contact:  Heather  Campbell, 
(202)  219-3097. 

Comment  Date:  September  10, 1993. 

.  Description  of  Project:  Georgia 
Power  Company,  licensee  for  the 
Bartletts  Ferry  Project,  requests  approval 
of  a  mitigation  plan  and  an  expansion 
of  the  project  bovmdary.  The  230  acres 
of  land  in  the  expansion  would 
complement  the  Blanton  Creek  Wildlife 
Area  which  is  managed  by  the  Georgia 
Department  of  Natu^  Resources. 

1.  This  notice  also  consists  of  the 
folloMring  standard  paragraphs:  B,  Cl, 
and  D2. 

6  a.  Type  of  Application:  New  License 

b.  Prcij^  No.:  2459-005 

c.  Date  Filed:  December  20, 1991 

d.  Applicant:  West  Penn  Power 
Company 


e.  Name  of  Project:  Lake  l^n 

f.  Location:  On  the  Cheat  rover  in 
Monogalia  Coimty,  West  Virginia  and 
Fayette  County.  Pennsylvania 

g.  Filed  Piirsuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r) 

h.  Applicant  Contact:  Mr.  D.E. 
Gerven^,  Executive  Director, 

Operating.  Allegheny  Power  Service 
Corporation.  800  CaW  Hill  Drive, 
Greensburg,  PA  15601.  (412)  838-6835. 

i.  FERC  Contact:  James  Himter  at  (202) 
219-2839 

j.  Deadline  for  interventions  and 
protests:  September  30, 1993 

k.  Status  of  Environmental  Analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  El. 

l.  Description  of  Project:  The  Lake 
Lynn  Hydro  Station  consists  of:  (1)  A 
125-foot-high,  1,000-foot-long  concrete 
gravity  type  dam  with  a  624-foot-long 
spillway  controlled  by  26  tainter  gates, 
each  17  feet  high  by  21  feet  long;  (2)  a 
reservoir  with  a  surface  area  of  1,700 
acres  and  containing  72,000  acre-feet  of 
water  at  full  pool  elevation  870  feet;  (3) 
a  log  boom  and  trash  racks  at  the  intake 
facility:  (4)  eight  12-foot  by  18-foot, 
gated  penstock  of  reinforced  concrete; 

(5)  a  72-foot  by  165-foot.  68-foot-high 
red  brick  powerhouse  containing  four 
identical  generating  units  with  a  total 
rated  capacity  of  51.2  megawatts;  and 

(6)  dual  800-foot-long,  138-kV 
transmission  lines. 

m.  Purpose  of  Project:  The  average 
annual  generation  of  the  Lake  Lynn 
project  is  132.7  GWh.  Power  generated 
at  the  project  is  delivered  to  customers 
within  the  applicant’s  service  area. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B1  and 
El. 

o.  Available  Locations  of  Application: 
A  copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission’s  Public  Reference  and« 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  I^.,  room 
3104,  Washington,  DC  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Allegheny  Power 
Service  Corporation’s  offices  at  800 
Cabin  Hill  Drive,  Greensburg, 
PennsWvania. 

7  a.  Type  of  Application:  Amendment 
of  Project  Recreation  Plan. 

b.  Ifroject  No:  3409-016. 

c.  Date  Filed:  July  7, 1993. 

d.  Applicant:  Boyne  USA,  Inc. 

e.  Name  of  Project:  Boyne  Dam. 

f.  Location:  Charlevoix  County, 
Michigan. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-625(r). 

h.  Applicant  Contact:  Mr.  Everett 
Kircher,  President,  Boyne  USA  Inc., 


P.O.  Box  19,  Boyne  Falls,  MI  49713— 

0019,  (616)  549-2441. 

i.  FTRC  Contact:  Dan  Hayes.  (202) 
219-2660. 

j.  Comment  Date:  September  10. 1993. 

k.  Description  of  Project:  Boyne  USA, 
Inc.  licensee  for  the  Boyne  Dam  Project 
has  filed  an  application  to  amend  the 
recreation  access  requirements  of  its 
project  license.  Currently,  the  licensee  is 
required  to  maintain  access  for  anglers 
to  two  ten-foot-wide  easement  strips  on 
either  side  of  the  project  tailrace.  The 
proposed  amendment  would  limit  the 
easement  strips  to  200  feet  below  the 
project  spillway  and  eliminate  access  to 
the  easement  strips  from  the  road. 
Fishermen  would  be  required  to  wade 
up  the  Boyne  River  to  reach  the  access 
easements. 

l.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C2, 
and  D2. 

8  a.  Type  of  Application:  Exemption 
of  Small  Conduit  Hydroelectric  Facility 
(Tendered  Notice). 

b.  Project  No.:  11178-001. 

c.  Date  filed:  July  12, 1993. 

d.  Applicant:  City  of  Tucson,  Arizona. 

e.  Name  of  Project:  City  of  Tucson 
Hydroelectric  Project. 

f.  Location:  At  eleven  locations  within 
the  city  of  Tucson’s  water  distribution 
system,  which  gets  its  water  from  an 
existing  U.S.  Bureau  of  Reclamation 
aqueduct  located  west  of  the  city,  in 
Pima  County.  Arizona. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Thomas 
Mimdinger,  Tiiscon  Water.  City  of 
Tucson.  Arizona,  P.O.  Box  27210, 
Tuscon,  Arizona  85726-7210. 

i.  FERC  Contact:  Mr.  Michael 
Strzelecki,  (202)  219-2827. 

j.  Description  of  Project:  The  project 
would  be  located  on  the  city  of  Tuscon’s 
water  distribution  system  which 
includes  the  enclosed  Clearwell 
Reservoir  and  approximately  28  miles  of 
water  distribution  pipeline.  The  project 
itself  would  consist  of  11  powerhouses 
whose  generating  imits  have  installed 
capacities  ranging  firom  49  kW  to  1,275 
kW,  for  a  cumulative  capcity  of  4,246 
kW.  The  project  excludes  the  existing 
conduits  on  which  the  powerhouses  are 
located. 

k.  With  this  notice,  we  are  initiating 
consultation  with  the  State  Historic 
Preservation  Officer  (SHPO),  as  required 
by  Sec.  106,  National  Preservation  Act. 
and  the  regulations  of  the  Advisory 
Council  on  Historic  Preservation,  36 
CFR,  at  §800.4. 

l.  Under  §  4.32(b)(7)  of  the 
Commission’s  regulations  (18  CFR),  if 
any  resource  agency.  SHPO,  Indian 
Tribe,  or  person  believes  that  the 
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applicant  should  conduct  an  additional 
scientific  study  to  form  an  adequate 
factual  basis  ku  a  complele  analysis  of 
the  application  on  its  merits,  they  must 
file  a  request  for  the  study  with  the 
Connoiasiaa  not  later  than  60  days  after 
the  application  is  filed,  and  must  serve 
a  copy  of  the  request  on  the  applicent. 
(Septambsr  10. 1903| 

m.  The  Commission’s  deadline  for  the 
applicant’s  filing  of  a  final  amendment 
to  the  applicatioa  is  October  12, 1993. 

9  a.  T^pe  of  Application:  Preliminary 
Permit 

b.  Profad  No.  11399-000. 

c.  Date  filed:  March  25, 1993. 

d.  Applicant:  Tumalo  Irrigation 
District 

e.  Name  of  Pro|act:  Bend  Canal 
Hydroelectric  Project. 

f.  Location:  On  the  Deschides  River  in 
Deschutes  Oregon,  near  the  town 
Bend.  T.ISS.,  RUE.  section  19, 
Willamette  Base  and  Meridian. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a>-825frJ. 

h.  Applicant  Co^ct: 

Mr.  Elmer  C.  McDaniels,  Manager. 
Secretary  to  &e  Board  of  Directors. 
Tumalo  Irrigation  District.  64697 
Cook  Avenue,  Bend,  Oregon  97701, 
(503)  382-3053.; 

Donald  H.  Qarke,  Esq.,  Wilkinson, 
Barker,  Knauer  ft  C^inn.  1735  New 
York  Avenue,  NW.,  Washington.  DC 
20006,  (202)  783-4141. 

i.  FERC  Contact  Ms.  Deborah  F™wer- 
Stutely  (202)  219-2842. 

j.  Comment  Date:  September  30, 1993. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
The  existing  258-foot-long  concrete 
gravity  overflow  Tumalo  Division  Dam; 
(2)  the  existing  16.500-fbot-long  canal/ 
pipeline;  (3)  a  54-inch-diameter.  500- 
foot-long  penstock;  (4)  a  powerhouse 
containing  a  single  generating  unit  with 
a  total  installed  capacity  of  2,000  kW, 
producing  an  average  annual  energy 
output  of  9.600  MVVh;  (5)  a  tailrace;  and 
(6)  a  12.5-kV,  .75-mile-long 
transmission  line  tying  into  an  existing 
Pacific  Power  and  Light  Company  line. 

The  applicant  estimates  the  cost  of  the 
studies  to  be  conducted  imder  the 
preliminary  permit  at  $50,000.  No  new 
roads  will  be  needed  for  the  purpose  of 
conducting  these  studies. 

l.  Purpose  of  Project:  Project  power 
would  1^  sold  to  a  local  utility  or 
mimicipality. 

m.  This  notice  also  consists  of  the 
following  Standard  paragraphs:  A5,  A7, 
A9.  A10,B.C,andD2. 

to  a.  Type  of  Application: 

Preliminaiy  Permit 

b.  Project  No.  114tt)-000. 

c.  Date  filed:  May  3. 1993. 


d.  Applicaat  Soldiw  Creek  Hydro 
Associrtaa. 

e.  Name  of  Ihojeot:  Soldier  Oeek 
Hydroelectric  Project. 

f.  Location:  Od  Soldier  Creak  in 
Tooele  Coimty,  Utah,  near  the  town  of 
Stockton.  T.4S..  R4W«,  aectioos  31. 32. 
33.  34,  35,  and  36.  Sah  Lake  Base  and 
MeridiaiL 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16U.S.C  791(aj-825(r). 

h.  Applicant  Cootact: 

Mr.  Gene  Deveraux,  1190  Nordi 
Spring  Greek  Place,  P.O.  Box  870, 
Springville,  UT  84663-0870,  (801) 
489-0089 

Mr.  Frank  Haws,  719  North  400  East. 
Logan,  UT  84321. 

i.  FERC  Contact*  Ms.  Deborah  Frazier- 
Stuteiy  (202)  219-2842. 

j.  Conunent  Data*  September  30. 1993. 

k.  Descrif^on  of  lYofect:  The 
proposed  project  would  consist  of:  (1) 

An  existing  reinlorced  concrete  drop 
inlet  structure,  with  an  overflow  wall 
and  a  sluice-bypass  gate  at  elevation 
7,420  feel,  msl;  (2)  a  12-inch  diameter. 
21.000-feot-loiig  buried  penstock, 
presently  under  constnicUon  by  the 
state  and  Soldiar  Creek  Irrigation 
District  lor  irrigation  puiposas;  (3)  a 
powerhouse  containing  a  single 
generating  unit  with  an  installed 
capacity  ^  1.600  kW.  producing  an 
average  annual  energy  output  of 
10,577,600  KWh;  (6)  a  tailrace;  and  (7) 
a  2-mile-loi^  transmissioH  line  tying 
into  an  existing  line. 

The  applicaiU  estimates  the  co^  of  the 
studies  to  be  conducted  under  the 
preliminary  pennit  would  be  $35,000. 
No  new  will  be  needed  for  the 
purposes  of  conducting  these  studies. 

l.  Purpose  of  Project:  Project  power 
would  be  sold  to  e  local  utility  or 
munidpBlity. 

m.  T^  notice  also  consists  of  the 
follqpring  standard  paragraphs:  AS.  A7. 
A9,  AlO.B.aamrD2. 

11  a.  Type  of  Application:  Original 
License  for  Major  fVoject  (Teo<^ed 
Notice). 

b.  Project  No.:  11367-001. 

c.  Date  filed:  July  20. 1993. 

d.  Applicants:  Peak  Power 
Corporation.  Kvaener  Venture.  Inc.,  Las 
Vegas  Energy  Storage  Limited 
Partnership. 

e.  Name  of  Prefect:  She^  Mountain 
Pumped  Storage.  Hydroelectric  Project. 

f.  Location:  Predominantly  on  lands 
administered  by  the  Bureau  of  Land 
Management  in  the  ^eep  Mountains, 
approxinulely  19  miles  soufli  of  Las 
Vegas,  in  Clark  County,  Nevada.  ROOE, 
T22StoT2SS. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 


h.  Applicaat  Contact:  David  Olsen, 
PresidmL  Peak  Power  Ckuporation, 

4365  Executive  Drive.  Suite  900.  San 
Diego,  CA  92121,  (619)  622-7800. 

i.  FERC  Contact*  Mr.  Michael 
Strzelecki,  (202)  219-2827. 

j.  Description  of  Project  ’The  proposed 
pumped  storage  project  would  consist 
of;  (1)  Five  dams,  ranging  in  height  from 
18  feet  to  130  feet,  forming  a  50-acre 
upper  reservoir;  (2)  a  14-foot-diameter. 
730-foot-long  concrete  vertical  shaft;  (3) 
a  14-foot-diametor,  l,700-foot-k>ng 
concrete  horizontal  luimel;  (4)  a  1,255- 
foot-long  steel  penstock;  (S)  a 
powerhouse  containing  two  generatii^ 
units  with  a  total  installed  capacity  of 
200  MW;  (6)  a  50-fool-high  dam  creating 
a  65-acre  lower  reservoir;  (7)  a  17,5- 
mile-long  transmission  line 
interconnecting  with  an  existing  Nevada 
Power  Company  transmission  line;  and 
(8)  appurtenant  facilities. 

k.  With  this  notice,  we  are  initiating 
consultation  with  the  State  Historic 
Preservation  Officer  (SHPO),  as  required 
by  §  106,  National  Historic  Preservation 
Act.  and  the  regulations  of  the  Advisory 
Council  on  Historic  Preservation.  36 
CFR.,  at  §800.4. 

l.  Under  §  4.32fi))(7)  of  tire 
Commi5sion'’s  regulations  (18  O'R),  if 
any  resource  agency.  SHPO.  Indian 
Tribe,  or  person  believes  that  the 
applicant  should  conduct  an  additional 
scientific  study  to  form  an  adequate 
factual  basis  fu  a  complete  anuysis  of 
the  application  mi  its  merits,  they  must' 
file  a  request  for  the  study  with  the 
Commission  not  later  than  60  days  alter 
the  application  is  filed,  and  must  serve 
a  copy  of  the  request  on  the  applicant. 
(Se(^eraber  20. 1993) 

m.  The  Commission’s  deadUne  for  the 
applicant’s  filing  of  a  final  aniendment 
to  the  applicatioa  is  October  20. 1993. 

12  a.  Type  of  Application:  Minor 
I.*ic0riS0 

b.  Project  Noj  11426-000. 

c.  Date  filed:  July  22. 1993. 

d.  Applicaat:  tA.  and  Holly  S.  Kede. 

e.  Name  of  Project:  Blackstone  Mill. 

f.  Location:  on  the  Mahantango  Creek, 
near  Pillow.  Dauphin  County. 
Pennsylvania. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  TA.  Keck, 
Blackstone  Mill,  P.O.  Box  98,  Pillow,  PA 
17080,  (717)  758-3340. 

i.  FtKC  Contact:  Mary  C  Golato  (202) 
219-2804. 

j.  Deadline  Date  far  Filing  Additional 
Scientific  Studies:  60  da3rs  from  the 
filing  date  of  application. 

Deadline  Date  for  Filing  Protests  or 
Motions  to  Intervene:  60  days  from 
issuance  date  of  this  notice. 

Deadline  Dote  for  Filing  Comments, 
Recommendations,  Terms  ft  Conditions 
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and  Prescriptions:  60  days  firom  the 
issuance  date  of  this  notice. 

Deadline  Date  for  Filing  Reply 
Comments;  105  days  from  issuance  Hate 
of  this  notice. 

k.  Status  of  Environmental  Analysis: 
This  application  is  accepted  for  filing 
and  is  ready  for  environmental  analysis 
at  this  time — see  attached  D4. 

l.  Description  of  Project:  The  existing 
project  consists  of  the  following 
features:  (1)  An  existing  concrete  dam 
100  feet  wide  and  2  feet  high;  (2)  an 
existing  impoundment  with  a  storage 
capacity  of  7  acre-feet  and  a  normal 
water  surface  elevation  of  470  feet  mean 
sea  level;  (3)  an  existing  powerhouse 
housing  two  existing  turbine-generator 
imits  at  a  total  installed  capacity  of  65 
kilowatts;  (4)  an  existing  12.5-kilovolt 
transmission  line;  and  (5)  appurtenant 
facilities.  The  applicant  estimates  that 
the  total  average  annual  generation 
would  be  200,000  kilowatthours.  The 
dam  is  owned  by  T.A.  Keck. 

m.  Purpose  of  Project:  All  project 
energy  generated  would  be  utilized  by 
the  applicant  or  sold  to  a  utility. 

n.  With  this  notice,  we  are  initiating 
consultation  with  the  Pennsylvania 
State  Historic  Preservation  Officer 
(Shpo),  as  required  by  §  106,  National 
Historical  Preservation  Act,  and  the 
regulations  of  the  Advisory  Council  on 
Historic  Preservation,  36  CFR,  at 
§800.4. 

o.  Pursuant  to  §  4.32(b)(7)  of  18  CFR 
of  the  Commission’s  regulations,  if  any 
resource  agency,  Indian  Tribe,  or  person 
believes  that  an  additional  scientific 
study  should  be  conducted  in  order  to 
form  an  adequate  factual  basis  for  a 
complete  analysis  of  the  application  on 
its  merit,  the  resource  agency,  Indian 
Tribe,  or  person  must  file  a  request  for 

a  study  with  the  Commission  not  later 
than  60  days  fi-om  the  filing  date  and 
serve  a  copy  of  the  request  on  the 
applicant. 

p.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A2,  A9, 
Bl,  and  D4. 

q.  Available  Locations  of  Application; 
A  copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission’s  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NW.,  room 
3104,  Washington,  DC  20426,  or  by 
calling  (202)  291-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Mr.  Ted  Keck. 
Blackstone  Mill,  P.O.  Box  98,  Pillow,  PA 
17080 (717) 758-3340. 

13  a.  Type  of  Application: 

Amendment  of  License. 

b.  Project  No.:  6879-009. 

c.  Date  Filed:  March  1, 1993. 


d.  Applicant:  Southeastern  Hvdro- 
Power,  Inc. 

e.  Name  of  Project:  W.  Kerr  Scott 
Project. 

f.  Location:  On  the  Yadkin  River,  in 
Wilkes  County,  North  Carolina.  The 
project  will  utilize  the  existing  U.S. 

Army  Corps  of  Engineer’s  W.  Kerr  Scott 
Dam  and  Reservoir. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Charles  Mierek, 
P.E.,  President,  Southeastern  Hydro- 
Power,  Inc.,  5250  Cliflon-Glendale 
Road,  Spartanburg,  SC  29307—4618, 

(803)  579-4405. 

i.  FERC  Contact:  Paul  Shannon,  (202) 
219-2866. 

i.  Comment  Date:  September  16, 1993. 

k.  Description  of  Amendment: 
Southeastern  Hydro-Power,  Inc. 
requests  authorization  to  construct  the 
project’s  powerhouse  on  the  left  side 
(looking  downstream)  of  the  existing 
outlet  works  conduit.  The  powerhouse 
was  authorized  to  be  on  the  right  side 
of  the  conduit  which  extends  fi-om  the 
project’s  reservoir  to  the  Yadkin  River. 
The  licensee  also  proposes  to  terminate 
the  powerhouse  tailrace  within  150  feet 
of  the  end  of  the  existing  vertical  side 
wall  of  the  stilling  basin  so  that  all  flows 
from  the  powerhouse  will  enter  the 
channel  upstream  of  the  existing  fishing 
pier.  Further,  the  licensee  requests  that 
the  Commission  delete  the  article  46 
requirement  for  an  instream  flow  study 
plan  to  determine  minimum  flows. 
Instead,  the  licensee  proposes  that  all 
flows  will  pass  through  the  powerhouse 
as  dictated  by  release  from  the  U.S. 

Army  Corps  of  Engineers. 

l.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  D2. 

14  a.  Type  of  Application:  Major 
License. 

b.  Project  No.:  10893-001. 

c.  Date  Filed:  March  19, 1992. 

d.  Applicant:  HY  Power  Energy 
Company. 

e.  Name  of  Project:  Inglis  Lock  By¬ 
pass  Dam. 

f.  Location;  On  the  Inglis  Lock  By¬ 
pass  Dam,  Withlacoochee  River,  Levy 
County,  Florida. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Robert 
Karow,  7008  Southwest  30th  Way, 
Gainesville,  FL  32601,  (904)  336-4727. 

i.  FERC  Contact:  Charles  Raabe  (tag) 
(202)  219-2811. 

j.  Deadline  for  interventions  and 
protests:  October  4, 1993. 

k.  Status  of  Environmental  Analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  D7. 


l.  Description  of  Project:  The 
proposed  project  would  utilize  the 
existing  U.S.  Army  Corps  of  Engineers’ 
Inglis  Lock  By-pass  Dam,  and  would 
consist  of:  (1)  An  intake  channel  with  a 
length  of  approximately  175  feet  and  a 
maximum  width  of  143  feet:  (2)  a 
reinforced  concrete  powerhouse  with 
dimensions  of  115  feet  by  28  feet  and 
containing  one  3.0-megawatt  (MW)  pit 
turbine  and  generator  unit,  rated  at  a 
head  of  22.5  feet  and  a  hydraulic 
capacity  of  1,667  cubic  feet  per  second 
(cfs);  (3)  a  short  tailrace  lined  with 
concrete  and  rip-rap;  (4)  a  470-foot-long, 
12.47-kilovolt  (kV)  transmission  line;  (5) 
a  substation  with  dimensions  of  25  feet 
square;  and  (6)  appurtenant  equipment 
and  facilities.  The  project  would  have 
an  estimated  annual  output  of  15.7 
GWh. 

m.  Purpose  of  Project:  Power 
generated  would  be  sold  to  Florida 
Power  Corporation. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A2.  A9. 
Bl,  D7. 

o.  Available  Locations  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission’s  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  1^.,  room 
3104,  Washington,  DC  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  HY  Power  Energy 
Company,  7008  Southwest  30th  Way, 
Gainesville,  Florida  32601,  (904)  336- 
4727. 

15  a.  Type  of  Application: 

Preliminary  Permit. 

b.  Project  No.  11422-000. 

c.  Date  filed:  July  1, 1993. 

d.  Applicant:  Dike  Hydroelectric 
Partners,  Inc. 

e.  Name  of  Project:  Dike  Hydroelectric 
Project. 

f.  Location:  On  the  Snake  River  in 
Elmore  County,  Idaho  near  the  town  of 
Glenns  Ferry.  T.  5S.,  R.llE,  section  33. 
T.6S.,  R.llE,  sections  4,  9, 16, 14, 11, 

12,  7, 15. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact;  Mr.  Bart  M. 
O’Keeffe,  P.O.  Box  245,  Byron,  CA 
94514,  (510)  634-1550. 

i.  FERC  Contact:  Ms.  Deborah  Frazier- 
Stutely  (202)  219-2842. 

j.  Comment  Date:  October  4, 1993. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1)  A 
188-foot-high,  5900-foot-long  roller 
compacted  concrete  dam  with  a  crest 
elevation  of  2,600  feet,  msl  creating;  (2) 
a  500-acre  reservoir  with  a  storage 
capacity  of  20,000  acre-feet  and  a  water 
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surface  elevation  of  2.585  feet  rasl;  (3) 
a  90-foot-loug  concrete  ogee  type 
spillway  consisting  of  twro  40-^t-hi^ 
radial  taniter  gates,  with  a  crest 
elevation  of  2.600  feet  msl;  (4)  a 
powerhouse  edjaoent  to  the  dam 
containing  two  generating  units  with  a 
total  installed  capacity  of  73.200  kW. 
producing  an  average  annual  energy 
output  of  400  CWh*.  (5)  a  switchy^; 
and  (6)  a  3.200-foot-l(^.  138-kV 
transmission  line  typing  into  an  existing 
line. 

The  applicant  estimates  the  cost  of  the 
studies  to  be  conducted  under  the 
preliminary  permit  would  be 
$2,500,000.  No  new  roads  will  be 
needed  for  the  purpose  of  conducting 
these  studies. 

l.  Purpose  of  Project:  Project  power 
would  he  sold  to  a  local  utility. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO.  B.  C.  and  D2. 

16  a.  Type  of  Application:  Proposed 
Recreation  Plan  update. 

b.  Project  No:  2149-041. 

c.  Dat^  Filed:  January  4. 1993. 

d.  Applicant:  Public  Utility  District 
No.  1  of  Dotmlas  County. 

e.  Name  of  Project:  Wells  Project. 

f.  Location:  Wmls  Reservoir  area  in 
Douglas  County.  Washington. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16U.S.C.  791  (a)-82S(r). 

h.  Applicant  Contact:  Charles  Robins, 
Supervisor  of  Properties.  P.U.D.  No.  1  of 
Douglas  County.  1151  Valley  Mall 
Parkway.  East  Wenatchee,  WA  98802- 
4497,  (509)  884-7191. 

i.  F^C  Contact  Person:  Jack  Hannula, 
(202)  219-1040. 

,|.  Comment  Date:  September  20. 1993. 

k.  Description  of  Prefect:  On  January 
4, 1993.  Public  Utility  District  No.  1  of 
Douglas  Coiinty,  licensee  for  the  Wells 
Project,  filed  a  Recreation  Action  Plan- 
1992  Update  as  required  by  article  51  of 
the  license.  The  licensee  requests 
Commission  approval  of  the  plan  which 
provides  for  improvements  to  existing 
recreational  fecilities  and  the 
construction  of  new  recreational 
developoMnt  ^  the  project,  to  include 
facilities  in  the  dties  of  Pateros, 
BrewstM,  and  Bridgep<Ht  and  other 
locations  on  the  reservoir.  Proposed 
recreation  development  incltides  trails, 
picnic  fedlities.  camp  sites,  parking, 
t>oat  launches,  restrooms,  a  basketball 
court,  a  gazebo,  an  interpretive  display, 
landscaping.  Ughtizg,  painting  and 
resurfacing. 

l.  This  notice  also  consists  of  the 
following  standard  pera^phs:  B.  Cl, 
D2. 

17  a.  Typ*  of  Application: 
Preliminary  Permit 

b.  Project  No.:  11425-000. 


c.  Date  Filed:  July  20, 1993. 

d.  Applicant:  City  of  Auburn,  New 
York. 

e.  Name  of  Project:  Owasco  River. 

f.  Location:  On  the  Owasco  River 
within  the  city  limits  of  Auburn  in 
Cayima  County,  New  York. 

g.  Filed  Pur^ant  to:  Federal  Power 
Act  17  U.S.C.  791(a}-825(r). 

h.  Contact  Person:  femes  Malone,  (Sty 
Manager.  City  of  Atdmm,  Memorial  City 
Hall,  24  South  Street,  Auburn,  NY 
13021-3832,  (315)  253-0262. 

i.  FERC  Contact:  Ms.  Julie  Bemt,  (202) 
219-2814. 

t  Comment  Date:  October  4, 1993. 

.  Description  of  Project:  The 
proposed  project  would  consist  of  four 
existing  hydroelectric  sites  as  follows: 

(1)  The  State  Dam  site  owned  by  tire 
C^ity  of  Auburn  and  consisting  ^  (a)  an 
existing,  rmreinforced-concrete,  gravity 
dam;  (b)  Owasco  Lake  having  a  surface 
area  of  10.6  square  miles  and  a  storage 
capacity  of  50,000  acre-feet;  (c)  a  new 
powerhouse  containii^  one  generating 
unit  with  a  rated  capacity  of  310  kW 
and  an  estimated  annual  energy 
production  of  1.710  MWh;  and,  (d)  a 
700-foot-long  transmission  line;  (2)  the 
Dunn  and  McCarthy  site  owned  by 
Monticola  Associates,  Inc.  and 
consisting  of  (a)  a  concrete  dam;  (b)  a 
1,100  foot-long  power  canal;  (c)  an 
intake  structure;  (c)  a  60-foot-lang 
penstock;  (d)  a  powerhouse  containing 
one  new  generating  unit  with  a  rated 
capacity  of  612  kW  and  an  estimated 
annual  energy  production  of  2,600 
MWh;  and,  (e)  a  100-foot-long 
transmission  line;  (3)  the  Aurelius  site 
owned  by  the  City  of  Aubtun  and 
consisting  of  (a)  an  existing  concrete 
dam;  (b)  an  existing  powerhouse 
containing  one  new  gener^ing  unit  with 
a  rated  capacity  of  360  kW  and  an 
estimated  annual  energy  production  of 
1,710  MWh;  and,  (c)  a  1-mile-long 
transmission  line;  and,  (4)  the  Canoga 
site  owned  by  Robert  J.  Ross  and  Cap 
Realty  Coiporatfon  ai:^  consisting  of  (a) 
new  7-foot-high  concrete  dam;  (b)  a  new 
900-foot-long  open  flume;  (c)  a  new 
powerhouse  containing  one  generating 
unit  with  a  rated  capacity  of  430  kW 
and  an  estimated  annual  enwgy 
production  of  2.050  MWh;  and,  (dj  a 
200-foat-l(mg  transmission  line.  The 
cost  of  the  work  to  be  performed  under 
the  prelimmary  permit  is  estimated  to 
be  $129,000. 

1.  Purpose  of  Project:  The  power 
product  wotdd  be  sold  to  a  local 
power  company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7. 
A9,  AlO.  B,  C  and  02. 

18  a.  Type  of  Application:  Subsequent 
Minor  License. 


b.  Project  No.:  2347-001. 

c.  Date  filed:  December  23. 1991. 

d.  Applicant:  Wisconsin  Po«ver  and 
Li^t  (3^pai». 

e.  Name  of  Ftoject:  Janesville  Cmitral. 

f.  Location:  On  the  iiodc  Rivar  near 
Janesville  in  Rock  County,  Wiscansin. 

g.  Filed  Pursuant  to:  FMeral  Power 
Act.  16  U.S.C  791(aM25(rJ. 

h.  Applicant  Ccmtact:  K^.  Norman  £. 
Boys,  P.  O.  Box  192, 222  West 
Washington  Avenue.  Madison,  WI 
53701-0192,  (608)  252-3086. 

i.  FERC  Contact  Ed  Lee,  (202)  219- 
2809. 

j.  Deadline  Date:  See  paragraph  D9. 
((Detober  4. 1993). 

k.  Status  of  Environmental  Analysis: 
This  application  is  reedy  for 
environmental  analysis  at  this  time — see 
attached  paragraph  D9. 

l.  Description  of  Project:  The  licensed 
project  would  consist  of  the  following 
existing  facilities:  (1)  A  reinforced 
concrete  and  timber  gated  ^illway;  (2) 
a  reservoir  with  a  su^ce  area  of  548 
acres  at  surface  elevation  769.1  feet 

m.s.l.  and  a  storage  area  of  3,675  acre 
feet;  (3)  a  powerhouse  containing  two 
generating  units  each  with  a  rat^ 
capacity  two  generating  units  each  with 
a  rated  capacity  of  250  kW;  and  (4) 
appurtenant  facilities.  The  applicant  is 
proposing  no  changes  to  the  project  The 
average  annual  net  energy  generation  is 
2,033,667  kWh. 

m.  Purpose  of  Project:  Project  power 
would  be  utilized  by  the  applicant  for 
sale  to  its  customers. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
D9. 

o.  Available  Location  of  Application: 
A  copy  of  the  application  Is  available  for 
inspection  and  reproduction  at  the 
Commissiem’s  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  (Hapitol  Street.  room 
3104,  Washington.  DC  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Wisconsin  Power  and 
Light  Company,  222  West  Washington 
Avenue,  Madison.  WI  53701-0192,  or 
by  calling  (608)  252-3311. 

19  a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  11142-000. 

c.  Date  Filed:  May  3, 1991. 

d.  Applicant:  Consolidated  Hydro 
Maine,  Inc. 

e.  Name  of  Profect:  Estes  Lake  Dam. 

f.  Location:  On  the  Mousam  River, 
Yoik  County.  Maine. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C  791(«)-824(ii 

h.  Applicant  Contact:  Mr.  Wayne  £. 
Nelson,  RR2  Box  690  H  Industrie 
Avenue,  Sanford,  ME  04073.  (207)  490- 
1980. 


Fednal  Register  /  VoL  58.  Na  151  /  Monday,  August  9.  1993  /  Notices 


42315 


i.  FERC  CcHitract:  Ed  Lee  (202)  219- 
2809. 

j.  Deadline  Date:  See  paragraph  D9. 
(October  4. 1993). 

k.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  D9. 

l.  Desciiptimi  of  Project:  The  existing 
project  consists  of  the  following:  (1)  A 
concreteH^pped  cut  stone  dam  eight  to 
40  feet  high  and  726  feet  long,  with  a 
left  abutment  dike  about  six  feet  high 
and  115  feet  long;  (2)  an  impoundment 
with  a  surfece  area  of  474  acres  and  a 
normal  water  surface  elevation  of  214 
feet  msl;  (3)  a  wooden/bridc  and 
masonry  powerhouse  housing  two 
hydropower  units  with  a  combined 
capacity  of  775  kW;  (4)  a  tailrace 
excavat^  from  bedrock  with  cut  stone 
sidewalls;  (5)  a  2,000  kVA  transmission 
line  five  miles  long;  and  (6) 
appurtentant  facilities.  The  average 
annual  energy  generation  is  3.8  GWh 
and  is  sold  to  Central  Maine  Power 
Company.  The  project  facilities  are 
owned  by  the  applicant. 

m.  Pmpose  of  Project:  The  purpose  of 
the  project  is  to  generate  electric  energy 
for  sale. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
D9. 

o.  Available  Location  of  Application: 
A  copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission’s  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE.,  room 
3104,  Washington,  DC  20426,  or  by 
call^  (202)  206-1371.  A  cmpy  is  also 
available  for  inspechon  and 
reproduchon  by  calling  Consolidated 
Hydro  Maine,  Inc:,  at  (207)  490-1980. 

20  a.  Type  of  Applicaticm:  Subsequent 
License. 

b.  Project  No.:  2417-<K)1. 

c:.  Date  Filed:  December  23. 1991. 

d.  Applic:ant:  Northern  States  Power 
Company. 

e.  Name  of  Projec:t:  Hayward  Hydro 
Project 

f.  Loc:ation:  On  the  Namekagon  River 
in  Sa^m*  Coimty,  Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C  791(a)-825(r). 

h.  Applicant  Contac:t:  hh.  Anthony  G. 
Schuster.  Vice  President.  Power  Supply, 
Northern  States  Power  Cfompany,  100 
North  Barstow  Street.  P.O.  Box  8,  Eau 
Claire,  WI.  (715)  839-2621. 

i.  FiroC  Contact:  Ed  Lee  (202)  219- 
2809. 

j.  Deadline  Date:  See  paragraph  D9. 
(October  4, 1993) 

k.  Status  of  Environmental  Analysis: 
This  applicaticm  has  been  accepted  for 
filing  and  is  ready  for  enviromnental 


analysis  at  this  time— see  attached 
paramph  D9. 

1.  Descripticm  of  Projech  The  prc^ec:! 
as  licensee!  consists  of  the  following:  (1) 
Three  existing  earthen  embankments, 
the  first  200  feet  long,  the  secemd  80  feet 
long  and  the  third  85  feet  long,  with 
concrete  and  steel  sheetpile  retaining 
walls  present  on  the  upstream  and 
downstream  ends;  (2)  an  existing 
concrete  over-flow  spillway, 
approximately  120  feet  long  and 
foimded  on  rock-filled  timber  cribbing, 
containing  ten  stop-log  bays  separated 
by  concrete  spillway  piers;  (3)  an 
existing  reservoir  with  a  surface  area  of 
247  acres  and  a  total  volume  of  2,000 
acre-feet  at  the  normal  maximum 
surface  elevation  of  1187.4  MSL;  (4)  an 
existing  concrete  intake  channel,  about 
42  feet  long  with  side  walls 
approximately  12.5  feet  high  and  a 
width  ranging  from  13  feet  to  8  feet, 
containing  (a)  a  steel  trashrack,  and  (b) 
a  headgate;  (5)  an  existing  powerhouse 
with  a  concrete  substructure  end  a  brick 
masonry  wall  superstructure, 
approximately  18  feet  wide  24  feet  long 
and  27.5  feet  high,  containing  (a)  a 
vertical  Francis  turbine  with  a  hydraulic 
capacity  of  178  cfs.  manufactured  by  S. 
Morgan  Smith  and  rated  at  280  hp.  and 
(b)  a  generator,  manufactured  by 
Northwestern  Electric  Equipment 
Company  and  rated  at  168  kW;  (6)  and 
existing  appurtenant  facilities.  No 
changes  are  being  proposed  for  this 
subsequent  license.  The  applicant 
estimates  the  average  annual  generation 
for  this  project  would  be  1,448  MWH. 
The  dam  and  existing  project  facilities 
are  owned  by  the  applicant. 

m.  Purpose  of  Project:  Project  power 
would  be  utilized  by  the  applicant  for 
sale  to  its  customers. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
Dg. 

o.  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission’s  Pubic  Reference  and  Files 
Maintenance  Branch,  located  at  941 
North  Capitol  Street,  NE.,  room  3104, 
Washington,  DC,  20426,  or  by  calling 
(202)  208-1371.  A  copy  is  al^  available 
for  inspection  and  reproduction  at 
Northern  States  Power  Company,  100 
North  Barstow  Street,  P.O.  Box  8,  Eau 
Claire,  WI  or  by  calling  (715)  839-2621. 

Standard  Paragraphs 

A2.  Development  Application — ^Any 
qualified  applicant  desiring  to  file  a 
competing  application  must  submit  to 
the  Commission,  on  or  before  the 
speenfied  deadline  date  for  the 
particular  application,  a  competing 


development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  applicaticm  no 
later  than  120  days  after  the  specified 
deadline  date  for  the  particular 
application.  Applications  for 
preliminary  permits  will  not  be 
acc:epted  in  response  to  this  notice. 

A4.  Development  Applicaticm — 

Public  notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  Under  the 
Commission’s  regulations,  any 
competing  development  applic:ation 
must  be  filed  in  response  to  and  in 
complianc:e  with  public  notic:e  of  the 
initial  development  application.  No 
competing  applications  or  notices  of 
intent  may  Im  filed  in  response  to  this 
notice. 

A5.  Preliminary  Permit — ^Anyone 
desiring  to  file  a  competing  applicaticm 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  speenfied 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notica  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  emmment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)(1)  and  (9) 
and  4.36. 

A7.  Preliminary  Permit — ^Any 
qualified  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)(1)  and  (9)  and  4.36. 

A9.  Notice  of  intent — ^A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
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application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
will  be  36  months.  The  work  proposed 
under  the  preliminary  permit  would 
include  economic  analysis,  preparation 
of  preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies,  the 
Applicant  would  decide  whether  to 
proceed  with  the  preparation  of  a 
development  application  to  construct 
and  operate  the  project. 

B.  Comments,Protests,  or  Motions  to 
Intervene— Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  385.210,  .211, 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
hied,  but  only  those  who  hie  a  motion 
to  intervene  in  accordance  with  the 
Commission’s  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specihed 
comment  date  for  the  particular 
application. 

Bl.  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210, 

385.211,  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
hied,  but  only  those  who  hie  a  motion 
to  intervene  in  accordance  with  the 
Commission’s  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  1^  received 
on  or  before  the  specihed  deadline  date 
for  the  particular  application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  h  lings  must  bear  in 
all  capital  letters  the  title  “COMMENTS", 
"NOTICE  OF  INTENT  TO  RLE  COMPETING 
APPUCAnON”,  “COMPETING  APPLICATION’’, 
“PROTEST”,  “MOTION  TO  INTERVENE”,  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
hling  refers.  Any  of  the  above-named 
documents  must  be  hied  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission’s 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  An  additional  copy  must  be 
sent  to  Director,  Division  of  Project 
Review,  Federal  Energy  Regulatory 
Commission,  Room  1027,  at  the  above- 
mentioned  address.  A  copy  of  any 


notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specihed  in  the  particular 
lication. 

1.  Filing  and  Service  of  Responsive 
Documents — ^Any  hlings  must  bear  in 
all  capital  letters  the  title  “COMMENTS”, 
“RECOMMENDATIONS  FOR  THE  TERMS  AND 
CONDITIONS”,  “PROTEST”,  or  “MOTION  TO 
INTERVENE”,  as  applicable,  and  the 
Project  Number  of  particular  application 
to  which  the  hling  refers.  Any  of  the 
above-named  documents  must  be  hied 
by  providing  the  original  and  the 
number  of  copies  provided  by  the 
Commission’s  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426.  A  copy  of 
any  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specihed  in  the  particular 
application. 

C2.  Filing  and  Service  of  Responsive 
Documents — Any  hlings  must  bear  in 
all  capital  letters  the  title  “COMMENTS”, 
“RECOMMENDATIONS  FOR  TERMS  AND 
CONDITIONS”,  “NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION”,  “COMPETING 
APPUCATION”,  “PROTEST”,  or  “MOTION  TO 
INTERVENE”,  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  hling  refers. 
Any  of  these  documents  must  be  hied 
by  providing  the  original  and  the 
number  of  copies  provided  by  the 
Commission’s  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426.  A  copy  of 
a  notice  of  intent,  competing 
application,  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specihed  in  the 
particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
hie  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
horn  the  Applicant.  If  an  agency  does 
not  hie  comments  within  the  time 
specihed  for  hling  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency’s  comments  must  also 
be  sent  to  the  Applicant’s 
representatives. 

04.  Filing  and  Service  of  Responsive 
Documents — ^The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

'The  Commission  dir^s,  pursuant  to 
section  4.34(b)  of  the  regulations  (see 
Order  No.  533  issued  May  8, 1991,  56 
FR  23108,  May  20, 1991)  that  all 


comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  hied  with  the 
Commission  within  60  days  hrom  the 
issuance  date  of  this  notice  (September 
27, 1993  for  Project  No.  11426-000).  All 
reply  comments  must  be  hied  with  the 
Commission  within  105  days  from  the 
date  of  this  notice  (NovemW  10, 1993 
for  Project  No.  11426-000). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  hlings  must:  (1)  Bear  in  all  capital 
letters  the  title  “PROTEST”,  “MOTION  TO 
INTERVENE”,  “NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION",  “COMPETING 
APPLICATION”,  “COMMENTS”,  “REPLY 
COMMENTS”,  “RECOMMENDATIONS”, 
“TERMS  AND  CONDITIONS”,  or 
“PRESCRIPTIONS”;  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  hling  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening:  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  All 
comments,  recommendations,  terms  and 
conditions  or  prescriptions  must  set 
forth  their  evidentiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4.34(b).  Agencies  may  obtain 
copies  of  the  application  directly  horn 
the  applicant.  Any  of  these  documents 
must  hied  by  providing  the  original 
and  the  number  of  copies  required  by 
the  Commission’s  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Fhoject  Review, 
Ofhce  of  Hydropower  Licensing, 

Federal  Energy  Regulatory  Commission, 
room  1027,  at  the  above  address.  A  copy 
of  any  protest  or  motion  to  intervene 
must  be  served  upon  each 
representative  of  the  applicant  specihed 
in  the  particular  application.  A  copy  of 
all  other  hlings  in  reference  to  this 
application  must  be  accompanied  by 
proof  of  service  on  all  persons  listed  in 
the  service  list  prepared  by  the 
Commission  in  this  proceeding,  in 
accordance  with  18  CFR  4.34(b)  and 
385.2010. 

D7.  Filing  and  Service  of  Responsive 
Documents — The  application  is  not 
ready  for  environmental  analysis  at  this 
time;  therefore,  the  Commission  is  not 
now  requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 
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When  the  application  is  ready  for 
environmental  analysis,  the 
Commission  will  issue  a  public  notice 
requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

All  filings  must:  (1)  Bear  in  all  capital 
letters  the  title  “pnOTEST’  or  “MOTWN  TO 
INTERVENE,*’  “NOTICE  OF  INTENT  TO  FILE 
COMPETilQ  APPLICATION,**  or  “COMPETINQ 
APPUCATION;**  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds:  (3)  furnish 
the  name,  addms,  and  telephone 
number  of  the  person  protesting  or 
intervening:  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 

385.2001  tluough  385.2005.  Any  of 
these  documents  must  be  filed  by 
providing  the  orimnal  and  the  number 
of  copies  required  by  the  Commission’s 
regulations  to;  The  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426.  An  additional  copy  must  be 
sent  to  Director,  Division  of  Project 
Review,  Office  of  Hydropower 
Licensing,  Federal  ^ergy  Regulatory 
Commission,  Room  1027.  at  me  above 
address.  A  copy  of  any  protest  or  motion 
to  intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  ^plication. 

D9.  Filing  and  ^rvice  of  Responsive 
Documents — ^The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
§  4.34(b)  of  the  regulations  (see  Order 
No.  533  issued  May  8, 1991,  56  FR 
23108,  May  20, 1991)  that  all  comments, 
recommendations,  terms  and  conditions 
and  prescaiptions  concerning  the 
application  he  filed  with  the 
Commission  within  60  days  horn  the 
issuance  date  of  this  notice.  (September 

20. 1993  for  Project  Nos.  2561-003  and 
2514-003:  October  4, 1993  for  Project 
Nos.  2347-001, 11142-000  and  2417- 
001).  All  reply  comments  must  be  filed 
with  the  Commission  within  105  days 
from  the  date  of  this  notice.  (November 

2. 1993  for  Project  Nos.  2561-003  and 
2514-003:  November  16. 1993  for 
Project  Nos.  2347-001, 11142-000  and 
2417-001). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2006. 

All  filings  must:  (1)  Bear  in  all  capital 
letters  the  title  “COMMENTS",  ‘‘REPLY 
COMMENTS”,  “RECOMMENDATIONS,*’ 


“TERMS  AND  CONDITIONS.”  or 
“PRESCRIPTIONS;”  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  rabmitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  miist  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission’s  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE.,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review. 
Office  of  Hydropower  Licensing, 

Federal  Energy  Regulatory  Commission, 
room  1027,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b).  and  385.2010. 

E.  Filing  and  Service  of  Responsive 
Documents — ^The  application  is  not 
ready  for  environmental  analysis  at  this 
time;  therefore,  the  Commission  is  not 
now  requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

When  the  application  is  ready  for 
environmental  analysis,  the 
Commission  will  notify  ail  persons  on 
the  service  list  and  affected  resource 
agencies  and  Indian  tribes.  If  any  person 
wishes  to  be  placed  on  the  service  list, 
a  motion  to  intervene  must  be  filed  by 
the  specified  deadline  date  herein  for 
such  motions.  All  resource  agencies  and 
Indian  tribes  that  have  official 
responsibilities  that  may  be  affected  by 
the  issues  addressed  in  this  proceeding, 
and  persons  on  the  service  list  will  be 
able  to  file  comments,  terms  and 
conditions,  and  prescriptions  within  60 
days  of  the  date  the  Commission  issues 
a  notification  letter  that  the  application 
is  ready  for  an  environmental  analysis. 
All  reply  comments  must  he  filed  with 
the  Commission  within  105  days  from 
the  date  of  that  letter. 

All  filings  must:  (1)  Bear  in  all  capital 
letters  the  title  “PROTEST’  or  "MOTION  TO 
INTERVENE;”  (2)  set  forth  in  the  heading 
the  name  of  the  applicant  and  the 
project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening;  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 


385.2001  through  385.2005.  Any  of 
these  documents  must  be  filed  by 
providing  the  original  and  the  number 
of  copies  required  by  the  Commission’s 
regulations  to:  *1110  Secretary.  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 

DC  20426.  An  additional  copy  must  be 
sent  to  Director.  Division  of  Inject 
Review,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  room  1027,  at  the  above 
address.  A  copy  of  any  protest  or  motion 
to  intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

El.  Filing  and  Service  of  Responsive 
Documents — ^The  application  is  not 
ready  for  environmental  analysis  at  this 
time;  therefore,  the  Commission  is  not 
now  requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

When  the  application  is  ready  for 
environmental  analysis,  the 
Commission  will  issue  a  public  notice 
requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

All  filings  must:  (1)  Bear  in  all  capital 
letters  the  title  “PROTEST*  or  “MOTION  TO 
INTERVENE;”  (2)  set  forth  in  the  heading 
the  name  of  the  applicant  and  the 
project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening;  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 

385.2001  through  385.2005.  Agencies 
may  obtain  copies  of  the  application 
directly  from  the  applicant  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission’s 
regulations  to;  The  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  An  additional  copy  must  be 
sent  to  Director,  Division  of  Project 
Review,  Office  of  Hydropower  ' 
Licensing,  Federal  Energy  regulatory 
Commission,  room  1027,  at  the  above 
address.  A  copy  of  any  protest  or  motion 
to  intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

Dated;  August  3, 1993,  Washington,  IXl 
Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  93-19029  Filed  8-6-93;  8:45  am) 
BtLUMG  CODE  fTIT-OI-M 
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[DocM  No.  JD9a-13528T  Hum  lltoxico-47] 

United  Statee  Department  of  the 
Interior,  Bureau  of  Land  Managen>ent; 
NGPA  Notice  of  Determination  by 
Jurledictlonai  Agency  Designating 
Tight  Formation 

August  3, 1993. 

Take  notice  that  on  July  30, 1993,  the 
United  Statee  Department  of  the 
Interior’s  Bureau  of  Land  Management 
(BLM)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission’s 
regulations,  that  the  Mesaverde  Group 
underlying  certain  lands  in  the  Rentz 
Area.  Blanco  Mesaverde  Pool  in  Rio 
ArrilM  County,  New  Mexico,  qualifies  as 
a  tight  formation  under  section  107(b)  of 
the  Natural  Gas  Policy  Act  of  1978.  The 
area  of  application  covers 
approximately  4,467  acres,  more  or  less, 
all  of  which  are  administered  by  the 
Bureau  of  Land  Management.  The 
recommended  area  is  described  as  all  of 
Sections  17-20  and  29-31  of  Township 
25  North,  Range  3  West. 

The  notice  of  determination  also 
contains  BLM’s  findings  that  the 
referenced  portion  of  the  Mesaverde 
Group  meets  the  requirements  of  the 
Conunission’s  regulations  set  forth  in  18 
CFRpart  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE..  Washington,  E)C 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  vnth  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  93-18913  Piled  8-6-93;  8:45  am] 
BMJJNQ  CODE  S717-01-M 


[Ooctot  No.  TA94-1-32-000] 

Colonido  Interstate  Gat  Co.;  Filing  of 
Annual  Purchased  Gas  Adjustment 

August  3, 1993. 

Take  notice  that  on  July  30, 1993, 
Colorado  Interstate  Gas  Company  (CIG) 
filed  the  following  proposed  tarifi  sheets 
reflecting  a  purchased  gas  adjustment 
("PGA”)  change  to  become  elective  on 
October  1. 1993: 

Second  Revised  Ninth  Revised  Sheet  No.  7.1 
Second  Revised  Ninth  Revised  Sheet  No.  7.2 
Second  Revised  Ninth  Revised  Sheet  No.  8.1 
Second  Revised  Ninth  Revised  Sheet  No.  8.2 

QG  states  that  the  tarifi  rates 
imderlying  Second  Revised  Ninth 


Revised  Sheet  Nos.  7.1  through  8.2 
reflect  a  net  3.23  cent  decrease  in  the 
commodity  rate  for  the  G-l;  P-1,  SG-1, 
H-1,  F-1  and  PS-1  Rate  Schedules. 

QG  states  that  the  subject  PGA  filing 
would  be  mooted  in  part,  if  the  Federal 
Energy  Regulatory  Commission 
(Commission)  approves  QG’s 
compliance  filing  and  offer  of  settlement 
in  Docket  No.  RS92-4-000,  for  the 
restructuring  of  QG’s  services  pursuant 
to  Order  No.  636.  Such  restructuring, 
among  other  things,  would  eliminate 
QG’s  current  PGA  tariff  provisions 
effective  October  1, 1993,  and  provide 
for  the  recovery,  as  transition  costs,  of 
QG’s  Account  191  deferred  purchase 
gas  costs  accrued  through  September  30, 
1993. 

QG  states  that  it  anticipates  its 
restructuring  under  Order  636  will  be 
approved  by  the  Commission  effective 
October  1, 1993.  However,  QG  notes 
that  it  is  necessary  to  make  the  instant 
PGA  filing  with  the  Commission:  (1)  to 
comply  with  the  QG’s  currently 
effective  tariff;  and  (2)  to  quantify  the 
deferred  purchased  gas  cost  balance  in 
QG’s  Account  191  related  to  the  twelve 
months  ended  May  31, 1993  that, 
together  with  additional  accruals  for  the 
period  Jime  to  September,  1993,  would 
establish  the  level  of  QG’s  Account  191 
transition  costs  to  be  recovered  pursuant 
to  QG’s  Order  636  tariff. 

QG  states  that  copies  of  this  filing 
have  been  served  on  QG’s  jurisdictional 
customers  and  public  bodies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  §§  385.211  and  385.214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  and 
385.211).  All  such  petitions  or  protests 
should  be  filed  on  or  before  August  18, 
1993.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Loia  D.  Cashell, 

Secretary. 

[FR  Doc.  93-18911  Filed  8-6-93;  8:45  am] 
niXINO  CODE  t717-«1-4l 


[Docket  No.  CP93-589-000] 

Florida  Gas  Transmission  Co.  Request 
Under  Blanket  Authorization 

August  3, 1933. 

Take  notice  that  on  July  28, 1993, 
Florida  Gas  Transmission  Company 
(FGT),  1400  Smith  Street,  Houston, 

Texas  77002,  filed  in  Docket  No.  CP93- 
589-000  a  request  pursuant  to  $  157.205 
of  the  Commission’s  Regulations  to 
operate  three  existing  delivery  point 
facilities  initially  constructed  imder 
Section  311(a)  of  the  Natural  Gas  Policy 
Act  of  1978  (NGPA)  under  FGT’s 
blanket  certificate  issued  in  Docket  No. 
CP82-553-000,  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
infection. 

FGT  proposes  to  operate  (1)  the 
Amoco  Smith  Point  in  Chambers 
County,  Texas;  (2)  the  Endevco  Port 
Hudson  Point  in  East  Baton  Rouge, 
Louisiana;  and  (3)  the  Corpus  C^isti 
Point  in  Nueces,  Texas  to  expand  the 
deliverability  and  utilize  these  points 
for  the  transportation  of  natural  gas 
under  part  284,  for  Subpart  G  service. 
These  existing  delivery  points  were 
constructed  imder  Section  311(a)  of  the 
NGPA  to  provide  Section  311(a) 
transportation  services,  it  is  indicated. 

Any  person  or  the  Commission’s  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission’s  Procedimal  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  93-18912  Filed  8-6-93;  8:45  am] 
MLUNG  CODE  fl717-«1-M 


[Docket  No.  EG93-61-0001 

Hidroelectrica  El  Chocon  S.A.; 
Application  for  Determination  of 
Exempt  Wholeeaie  Generator  Statue 

August  3, 1993. 

On  July  29, 1993,  Hidroelectrica  El 
Chocon  S.A.  (El  Chocon),  Suipacha  208, 
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pisa  12  (1355),  Buenos  Aires,  Argentina, 
do  Hidroinvest  S.A.,  filed  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
part  365  of  the  Commission’s 
regulations. 

El  Chocon,  an  Argentine  corporation, 
will  be  owned  in  part  by  Hidroinvest 
S.A.,  an  Argentine  corporation,  which  is 
owned  in  part  by  CMS  Generation  S.A., 
also  an  Argentine  corporation.  CMS 
Generation  S.A.  is  a  subsidiary  of  CMS 
Enterprises  Company,  which  is  a 
wholly-owned  subsidiary  of  CMS 
Energy  Corporation. 

El  Chocon  will  hold  and  operate  two 
hydroelectric  generating  facilities,  the  El 
Chocon  and  the  Arroyito,  on  the  Limay 
River  in  between  the  Nequen  and  Rio 
Negro  Provinces,  Republic  of  Argentina, 
South  America.  El  Chocon  is  a  1200 
MW  hydroelectric  plant  consisting  of 
six  200  MW  turbogenerators  with 
associated  equipment  and  one  deun. 
Arroyito  is  a  120  MW  hydroelectric 
plant  consisting  of  three  40  MW  gensets 
with  associated  equipment  and  one 
dam. 

Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426,  in 
accordance  with  sections  385.211  and 
385.214  of  the  Commission’s  Rules  of 
Practice  and  Procedure.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  acctiracy  of  the  application. 
All  such  motions  and  comments  should 
be  filed  on  or  before  August  23, 1993, 
and  must  be  served  on  the  applicant  (c/ 
o  Rodger  A.  Kershner,  Esq.,  C^S 
Enterprises  Company,  Fairlane  Plaza 
South,  330  Town  Center  Drive,  suite 
1100,  Dearborn,  Michigan  48126).  Any 
person  wishing  to  l^ome  a  party  must 
file  a  motion  to  intervene.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  CashoU, 

Secretary 

[FR  Doc.  93-18907  Filed  8-6-93;  8:45  am] 
BILUNO  CODE  1717-01-M 


[Docket  No.  CP93-599-000] 

Northern  Natural  Gaa  Co.;  Request 
Under  Blanket  Authorization 

August  3, 1993. 

Take  notice  that  on  July  30, 1993, 
Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street, 
Omaha,  Nebraska  68124-1000,  filed  in 
Docket  No.  CP93-599-000  a  request 


pursuant  to  $  157.205  of  the 
Commission’s  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  construct  and  operate  a 
new  delivery  point  to  Hutchinson 
Utilities  Commission  (Hutchinson 
Utilities)  under  Northern’s  blanket 
certificate  issued  in  Docket  No.  CP82- 
401-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Specifically,  Northern  requests 
authorization  to  construct  and  operate  a 
delivery  point  in  McLeod  County, 
Minnesota  to  deliver  gas,  transported  by 
Northern,  to  Hutchinson  Utilities  for  use 
in  a  new  power  plant.  Northern 
estimates  the  peak  day  volumes  to  be 
9,000  Mcf  and  annual  volumes  to  be 
2,520,000  Mcf.  Northern  states  that  it 
would  also  construct  and  operate  2.1 
miles  of  6-inch  pipeline  under 
§  157.208(a)  of  the  Commission’s 
Regulations  to  provide  the  requested 
transportation  service  to  Hutchinson 
Utilities. 

Northern  asserts  that  the  proposed 
delivery  point  is  not  prohibited  by  its 
existing  tariff  and  that  it  has  sufficient 
capacity  to  accommodate  the  changes 
proposed  herein  without  detriment  or 
disadvantage  to  Northern’s  other 
customers. 

Any  person  or  the  Commission’s  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission’s  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natiiral  Gas  Act. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  93-18908  Filed  8-6-93;  8:45  am] 
BILUNG  CODE  e717-C1-M 


[Docket  No.  TQ93-^5-000] 

Questar  Pipeline  Co.;  Rate  Changes 

August  3, 1993. 

Take  notice  that  on  July  30, 1993, 
Questar  Pipeline  Company  (C^estar) 
tendered  for  filing  as  part  of  its  FERC 


Gas  Tariff,  Original  Volume  No.  1, 
Twenty-Sixth  Revised  Sheet  No.  12, 
with  a  proposed  effective  date  of 
September  1, 1993. 

Questar  states  that  the  purpose  of  this 
filing  is  to  adjust  the  pur^ased  gas  cost 
under  Questar’s  sale-for-resale  Rate 
Schedule  CD-I  effective  September  1, 
1993. 

Questar  states  that  the  Twenty-Sixth 
Revised  Sheet  No.  12  shows  a 
commodity  base  cost  of  purchased  gas 
as  adjusted  of  $2.15079/Dth  which  is 
$1.19515/Dth  lower  than  the  currently 
effective  date  of  $3.34594Dth.  The 
dememd  base  cost  of  purchased  gas 
remained  unchanged  at  $0.00000/Dth. 

Questar  states  that  a  copy  of  the  filing 
has  been  provided  to  Mountain  Fuel 
Supply  Company,  the  Utah  Public 
Service  Commission  of  Wyoming. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington,  , 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 

All  such  motions  or  protests  should  be 
filed  on  or  before  August  10, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  93-18910  Filed  8-6-93;  8:45  am) 

BILUNG  CODE  e717-«1-M 


[Docket  No.  CP93-587-000] 

Texas  Eastern  Transmission  Corp.; 
Request  Under  Blanket  Authorization 

August  3, 1993. 

Take  notice  that  on  July  27, 1993, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern),  5400  Westheimer  Court, 
P.O.  Box  1642,  Houston,  Texas  77251- 
1642,  filed  a  prior  notice  request  with 
the  Commission  in  Docket  No.  CP93- 
587-000  pursuant  to  §  157.205  of  the 
Commission’s  Regulations  under  the 
Natural  Gas  Act  (NGA)  for  authorization 
to  increase  the  capacity  of  a  York 
County,  Pennsylvania,  metering  and 
regulating  station  in  order  to  make 
natural  gas  deliveries  to  Columbia  Gas 
of  Pennsylvania  (CPA),  a  local 
distribution  company,  under  Texas 
Eastern’s  blanket  certificate  issued  in 
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Docket  No.  CPft2-S3S-000  pursuant  to 
Section  7  of  the  NGA,  all  as  more  fully 
set  forth  in  the  request  which  is  open  to 
public  inspection. 

Texas  Eastern  proposes  to  install  a  6- 
inch  hot  tap  and  du^  6-iDch  orifice 
meters  on  its  36-inch  pipeline  in  York 
County  in  order  to  deliver  a  maximum 
daily  Quantity  of  170,000  dekatherms  of 
nati^  gas  on  an  interruptible  basis  to 
CPA  under  Texas  Eastern's  FERC  Rate 
Schedule  IT-l.  Texas  Eastern  states  that 
the  natural  gas  volumes  it  would  deliver 
to  CPA  are  within  CPA's  certificated 
entitlements.  Texas  Eastern  further 
states  that  CPA  would  reimburse  Texas 
Eastern  for  the  estimated  $652,000 
modification  cost  of  this  proposal.  Texas 
Eastem  also  states  that  it  would  modify 
the  facilities  herein  without  detriment 
or  disadvantage  to  its  other  customers. 

Any  persmi  or  the  Commission's  staff 
may,  within  45  days  after  the 
Commission  has  issiied  this  notice,  file 
pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request,  if  no  protest  is  filed  vrithin  the 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  withdrawn  wiuin  30  days  after 
the  time  allowed  far  filing  a  protest,  the 
instant  request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  NGA. 

Uis  D.  CasbeU, 

Secretaiy. 

IFR  Doc.  93-18909  Filed  8-^93;  8:45  ami 
BILUNQ  oooe  Sm-S4-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4688-21 

Agency  Information  Collection 
A^vltlea  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reductirm  Act  (PRA)  (44 
U.S.C.  3501  e(  seq.),  this  notice 
announces  the  Office  of  Management 
and  Budget’s  (OMB)  responses  to 
Agency  PRA  clearance  requests. 

FOR  fURTIflER  INFORMATION  CONTACT: 
Sandy  Farmer  (202)  260-2740. 
SUPPLEMENTARY  BIFORMATION: 


0MB  Responses  to  Agency  PRA 
Clearance  Requests 

OMB  Approvals 

EPA  ICR  No.  1057.06;  NSPS  for 
Stationary  Sources,  Sulfuric  Acid  Plants 
(subpart  H);  was  approved  06/23/93; 
OMB  No.  2060-0041;  expires  06/30/96. 

EPA  ICR  No.  1289.03;  Wood 
Preservatives,  Submission  of 
Information  Regarding  Arsmic 
Exposure  Levels  in  Wood  Treatment 
Plants;  was  approved  06/23/93;  OMB 
No.  2070-0081;  expires  06/30/96. 

EPA  ICR  No.  1080.08;  National 
Emission  Standards  for  Hazardous  Air 
Pollutants,  Benzene  Emissions  from 
Beozme  Storage  Vessels,  and  Coke 
Byproduct  Recovery  Plants;  was 
approved  06/25/93;  OMB  No.  2060- 
0185;  expires  06/30/96. 

EPA  ICR  No.  1596.02;  Significant  New 
Alternatives  Policy  Regulations  under 
Title  VI  of  the  Cle^  Air  Act 
Amendments  of  1990;  was  approved  06/ 
28/93;  OMB  No.  2060-0226;  expires  06/ 
30/96. 

EPA  ICR  No.  1646.01;  1993  Screener 
Questionnaire  for  the  Industrial 
Laundries  Industry;  was  approved  07/ 
05/93;  OMB  No.  2040-0163;  expires  06/ 
30/96. 

EPA  ICR  No.  1086J)3;  NSPS  for 
Onshore  Natural  Gas  Processing  Plants/ 
Equipment  Leaks  of  V(X^  and  Emissions 
of  S02-Reporting  and  Recordkeeping  for 
subparts  KKK/LLL;  was  approved  07/ 
06/93;  OMB  No.  2060-0120;  expires  07/ 
31/96. 

EPA  ICR  No.  1642.01;  Special  Data 
Call-in  Notice  to  Certain  Pesticide 
Registrants  Requiring  Replacement  of 
Craven  Laboratory  Generated  Data 
Previously  Submitted  in  Support  of 
Existing  'Tolerances  or  Registration;  was 
approved  07/08/93;  OMB  No.  2078- 
0130;  expires  07/31/96. 

OMB  Ltisapprovals 

EPA  ICR  No.  1638.01;  FC33  Surface 
Protection  Listing;  was  disapproved  by 
OMB  06/08/93. 

EPA  ICR  No.  1639.01;  Water  Quality 
Guidance  for  the  Ckeat  Lakes  System; 
was  disapproved  by  OMB  06/17/93. 

EPA  ICR  0976.06;  1993  Hazardous 
Waste  Report;  was  disapproved  by  OMB 
06/25/93. 

EPA  KIR  No.  1520.02;  Reporting  and 
Recordkeeping  for  Suspended  and 
Canceled  Pesticides  (proposed 
amendment);  was  disapproved  by  OMB 
06/25/93. 

Dated:  August  3. 1993. 

Paul  Lapsley, 

Director,  Regulatory  Management  Division. 
IFR  Doc  93-18970  Filed  8-6-93;  8:45  ami 
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[FRL-4690-1] 

Public  Water  Supply  Suporvialon 
Program;  Program  Revlaion  for  the 
State  of  Oregon 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  State  of  Or^on  is  revising  its 
approved  State  Public  Water  Supply 
Supervision  Primacy  Program.  O^on 
has  adopted  drinking  water  regulations 
for  lead  and  copper.  EPA  has 
determined  that  these  State  pro^am 
revisions  are  no  less  stringent  than  the 
corresponding  federal  regulations. 
Therefore,  EPA  has  tentatively  decided 
to  approve  these  State  program 
revisions. 

All  interested  parties  may  recpiest  a 
public  bearing.  A  request  fm  a  public 
hearing  must  be  submitted  September  8, 
1993  to  the  EPA  R^ional  Administrator 
at  the  address  shown  below.  Frivolous 
or  insubstantial  requests  for  a  hearing 
may  be  denied  by  the  Regional 
Administrator.  However,  if  a  substantial 
request  for  a  public  hearing  is  made  by 
September  8, 1993.  a  public  hearing  will 
be  held.  If  no  timely  and  appropriate 
request  for  a  hearing  is  received  and  the 
Regional  Administrator  does  not  elect  to 
hold  a  hearing  on  his  own  motion,  this 
determination  shall  become  eSective 
September  8, 1993. 

Any  request  for  a  public  hearii^  shall 
include  the  following:  (1)  The  name, 
address,  and  telephone  number  of  the 
individual,  organization,  or  other  entity 
requesting  a  hearing;  (2)  a  brief 
statement  of  the  requesting  parson's 
interest  in  the  Regimial  Admini^ator’s 
determination  and  of  information  that 
the  requesting  person  intends  to  submit 
at  such  hearing;  emd  (3)  the  signature  of 
the  individual  making  the  request;  or,  if 
the  request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity. 

ADDRESSES:  All  documents  relating  to 
this  determination  are  available  for 
inspection  between  the  hours  of  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
at  the  following  offices:  Drinldng  Water 
Section,  Oregon  Health  Division,  800 
NE.  Oregon  Street,  Portland,  Oregon 
97232;  and  Environmental  I^tection 
Agency,  Region  10  Library.  1200  Sixth 
Avenue,  Seattle,  Washington  98101. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Marshall,  EPA,  Regimi  10, 
Ground  Water  and  Drinking  Water 
Branch,  at  the  Seattle  address  given 
above:  telephone  (206)  553-1890. 
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Dated:  July  27, 1993. 

Jane  S.  Moore, 

Acting  Regional  Administrator. 

[FR  Doc.  93-18976  Filed  8-6-93;  8:45  am) 
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IFRL-4690-3] 

Louisiana;  Adequacy  Determination  of 
Statan'rlbal  Municipal  Solid  Waste 
Permit  Program 

AQENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  tentative 
determination  on  application  of 
Louisiana  for  full  program  adequacy 
determination,  public  hearing  and 
public  comment  period. 

SUMMARY:  Section  4005(c)(1)(B)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  as  amended  by  the 
Hazardotis  and  Solid  Waste 
Amendments  (HSWA)  of  1984,  requires 
States  to  develop  and  implement  permit 
programs  to  ensure  that  municipal  solid 
waste  landfills  (MSWLFs)  which  may 
receive  hazardous  household  waste  or 
small  quantity  generator  waste  will 
comply  with  the  revised  Federal 
MSWLF  Criteria  (40  CFR  peurt  258). 

RCRA  section  4005(c)(1)(C)  requires  the 
Environmental  Protection  Agency  (EPA) 
to  determine  whether  States  have 
adequate  "permit”  programs  for 
MSWLFs,  but  does  not  mandate 
issuance  of  a  rule  for  such 
determinations.  EPA  has  drafted  and  is 
in  the  process  of  proposing  a  State/ 
Tribal  Implementation  Rule  (STIR)  that 
will  provide  procedures  by  which  EPA 
will  approve,  or  partially  approve, 
State/Tribal  landfill  permit  programs. 
The  Agency  intends  to  approve 
adequate  State/Tribal  MSWLF  permit 
programs  as  applications  are  submitted. 
Thus,  these  approvals  are  not  dependent 
on  final  promulgation  of  the  STIR.  Prior 
to  promulgation  of  STIR,  adequacy 
determinations  will  be  made  based  on 
the  statutory  authorities  and 
requirements.  In  addition,  States/Tribes 
may  use  the  draft  STIR  as  an  aid  in 
interpreting  these  requirements.  The 
Agency  believes  that  early  approvals 
have  an  important  benefit.  Approved 
State/Tribe  permit  programs  provide  for 
interaction  ^tween  the  State/Tribe  and 
the  owner/operator  regarding  site- 
specific  permit  conditions.  Only  those 
owners/operators  located  in  State/Tribes 
with  approved  permit  programs  can  use 
the  site-specific  flexibility  provided  by 
part  258  to  the  extent  the  State/Tribal 
permit  program  allows  such  flexibility. 
EPA  notes  that  regardless  of  the 
approval  status  of  a  State/Tribe  and  the 


permit  status  of  any  facility,  the  Federal 
landfill  criteria  will  apply  to  all 
permitted  and  impermitted  MSWLF 
facilities. 

Louisiana  applied  for  a  determination 
of  adequacy  under  section  4005  of 
RCRA.  EPA  has  reviewed  Louisiana’s 
MSWLF  applicatioirand  has  made  a 
tentative  determination  that  all  portions 
of  Louisiana’s  MSWLF  permit  program 
are  adequate  to  assure  compliance  with 
the  revised  MSWLF  Criteria.  Louisiana’s 
application  for  program  adequacy 
determination  is  available  for  public 
review  and  comment. 

Although  RCRA  does  not  require  EPA 
to  hold  a  public  hearing  on  a 
determination  to  approve  any  State/ 
Tribe’s  MSWLF  program,  the  Region  has 
scheduled  a  public  hearing  on  this 
determination  and  will  hold  the  hearing 
if  a  sufficient  number  of  people  express 
interest  in  participating  in  the  hearing 
by  writing  the  Region  or  calhng  the 
contact  given  below  within  30  days  of 
the  date  of  publication  of  this  notice.  If 
a  public  hearing  is  held,  it  will  take 
place  on  the  date  given  below  in  the 
"OATES”  section.  The  Region  will  notify 
all  persons  who  submit  comments  on 
this  notice  if  it  decides  to  hold  the 
hearing.  In  addition,  anyone  who 
wishes  to  learn  whether  the  hearing  will 
be  held  may  call  the  person  listed  in  the 
“CONTACTS”  section  below. 

DATES:  All  comments  on  Louisiana’s 
application  for  a  determination  of 
adequacy  must  be  received  by  the  close 
of  business  on  September  8, 1993.  If  a 
public  hearing  is  held,  it  will  be 
scheduled  for  September  23, 1993  in 
Baton  Rouge,  Louisiana.  State  of 
Louisiana  officials  will  participate  in 
the  hearing,  if  held  by  EPA. 

ADDRESSES:  Copies  of  Louisiana’s 
application  for  adequacy  determination 
are  available  during  normal  business 
hours  for  inspection  and  copying  at  the 
following  addresses:  Louisiana 
Department  of  Environmental  Quality, 
7290  Bluebonnet  Drive,  Baton  Rouge, 
Louisiana,  William  J.  Mollere,  504-765- 
0249;  U.S.  EPA  Region  6  Library,  1445 
Ross  Avenue,  Dallas,  Texas,  Robin 
Moran,  214-655-6760.  Written 
comments  should  be  sent  to  U.S.  EPA 
Region  6,  Robin  Moran  (6H-HW),  1445 
Ross  Avenue,  Dallas,  Texas  75202-2733. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robin  Moran,  U.S.  EPA  Region  6, 1445 
Ross  Avenue,  Dallas,  Texas  75202-2733, 
214-655-6760. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  October  9, 1991,  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
part  258).  Subtitle  D  of  RCRA,  as 


amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA), 
requires  States  to  develop  permitting 
programs  to  ensure  that  MSWLFs 
comply  with  the  Federal  Criteria  imder 
part  258.  Subtitle  D  also  requires  in 
section  4005  that  EPA  determine  the 
adequacy  of  State  municipal  solid  waste 
landfill  permit  programs  to  ensure  that 
facilities  comply  with  the  revised 
Federal  Criteria.  To  fulfill  this 
requirement,  the  Agency  has  drafted 
and  is  in  the  process  of  proposing  a 
State/Tribal  Implementation  Rule 
(STIR).  The  rule  will  specify  the 
requirements  which  State/Tribal 
programs  must  satisfy  to  be  determined 
adequate. 

EPA  intends  to  approve  State/Tribal 
MSWLF  permit  programs  prior  to  the 
promulgation  of  STIR.  EPA  interprets 
the  requirements  for  States  or  Tribes  to 
develop  “adequate”  programs  for 
permits  or  other  forms  of  prior  approval 
to  impose  several  minimum 
requirements.  First,  each  State/Tribe 
must  have  enforceable  standards  for 
new  and  existing  MSWLFs  that  are 
technically  comparable  to  EPA’s  revised 
MSWLF  criteria.  Next,  the  State/Tribe 
must  have  the  authority  to  issue  a 
permit  or  other  notice  of  prior  approval 
to  all  new  and  existing  MSWLFs  in  its 
jurisdiction.  The  State/Tribe  also  must 
provide  for  public  participation  in 
permit  issuance  and  enforcement  as 
required  in  section  7004(b)  6f  RCRA. 
Finally.  EPA  believes  that  the  State/ 
Tribe  must  show  that  it  has  sufficient 
compliance  monitoring  and 
enforcement  authorities  to  take  specific 
action  against  any  owner  or  operator 
that  fails  to  comply  with  an  approved 
MSWLF  program. 

EPA  Regions  will  determine  whether 
a  State/Tribe  has  submitted  an  adequate 
program  based  on  the  interpretation 
outlined  above.  EPA  plans  to  provide 
more  specific  criteria  for  this  evaluation 
when  it  proposes  the  State/Tribal 
Implementation  Rule.  EPA  expects 
States/Tribes  to  meet  all  of  these 
requirements  for  all  elements  of  a 
MSWLF  program  before  it  gives  full 
approval  to  a  MSWLF  program. 

B.  State  of  Louisiana 

On  May  17, 1993,  Louisiana 
submitted  an  application  for  adequacy 
determination.  EPA  has  reviewed 
Louisiana’s  application  and  has 
tentatively  determined  that  all  portions 
of  Louisiana’s  subtitle  D  program  will 
ensure  compliance  with  the  revised 
Federal  Criteria. 

Louisiana  promulgated  solid  waste 
regulations  on  February  20, 1993,  (title 
33,  part  VII,  Solid  Waste).  On  June  20, 
1993,  the  State  proposed  a  few  minor 


42322 


Federal  Register  /  Vol.  58,  No.  151  /  Monday,  August  9,  1993  /  Notices 


amendmentB  to  these  ragnlations  (title 
33,  part  Vm,  chapters  3,  S,  and  7).  These 
amendments  are  cuiraitly  undergoing 
public  comment  si  the  St^  level  and 
are  expected  to  be  finaliaed  by 
September  20, 1993.  The  proposed 
amendments  pertain  to  die  following: 

1.  The  financial  assurance  medianism 
must  provide  sufficient  funding  for 
corrective  acticm  of  known  releases. 

2.  Final  assurance  must  be  provided 
within  120  days  after  the  corrective 
action  remedy  is  selected. 

3.  The  daily  cover  requirement  for 
industrial  solid  waste  (T3rpe  I)  may  be 
waived  by  the  administrative  authority 
only  if  the  permit  owner  can 
demonstrate  that  the  nature  of  the  waste 
is  such  that  daily  covn  is  not  required; 
however,  die  requirement  for  daily 
rover  may  not  be  waived  in  a  facility 
which  receives  residential  or 
commercial  solid  waste  (Type  U). 

4.  Quality  assurance  proc^u  res  must 
he  followed  in  the  construction  and 
installation  of  liner  systems,  leachate 
control  systems,  leak-detection  and 
cover  systems. 

5.  permit  owner  must  submit  a 
new  or  amended  closure  plan  and  post¬ 
closure  plan  no  later  thmi  October  9, 
1993,  or  the  date  of  the  initial  receipt  of 
waste,  whichever  is  later. 

Loviisiana’s  linm  design  requires  the 
use  of  a  composite  lino'  consisting  of  a 
geomemfarane  liner  at  least  SO-mil  thick 
installed  directly  above  and  in  unifmm 
contact  with  a  three4bot  thick 
recompacted  clay  liner  having  a 
hydraulic  conductivity  no  greater  than 
1x10-7  cm/aec;  the  use  of  a  secmidary 
liner  is  allowed  below  and  in  addition 
to  the  required  composite  liner,  upon 
approval  by  the  adn^istrative 
authority.  Any  geomemhrane  liner  used 
must  be  compa^le  widi  the  solid  waste 
and  laediatB  in  the  unit 

EPA  has  tenU^vely  detmmined  that 
Louisiana’s  application,  inchidii^  die 
above  propoi^  amendments,  is 
consistent  with  the  Fed«el  Criteria  and 
will  make  a  final  dalanninatian  of 
adequacy  after  the  ameadin«its  have 
been  adopted  by  the  State. 

The  public  may  submit  written 
comments  on  EPA’s  tentative 
determination  until  Septenfoer  8, 1993. 
Copies  of  Louisiena’s  appUcatton  are 
available  for  inspection  and  copying  at 
the  location  indicated  in  the 
“ADDRESSES”  section  of  tins  notice.  If 
there  is  sufficient  public  interest,  the 
Agency  will  hold  a  public  hearing  on  its 
tentative  determination  on  September 
23, 1993  at  10  a.in.  at  file  Louisiana 
Department  of  Environmental  Quality  in 
Baton  Rouge.  Louisiana.  Comments  can 
be  submitted  as  transcribed  horn  the 


discussion  of  the  Imaring  or  in  writing 
at  the  time  of  the  hearing. 

EPA  will  consider  all  pifolic 
comments  on  its  tentative  determinaticHi 
received  during  the  public  comment 
period  and  during  the  public  hearing,  if 
held.  Issues  raised  by  moee  comments 
may  be  the  basis  for  a  determinaticHi  of 
inadequacy  for  Louisiana’s  program. 
EPA’s  final  determination  notice  will 
include  a  summary  of  the  reasons  for 
the  final  detOTmination  and  a  response 
to  all  ma)or  comments. 

Louisiana's  soUd  waste  program  is  not 
enforceable  on  Indian  lands. 

Section  4005(a)  of  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  section  7002  of  RCRA  to 
enforce  the  Federal  MSWLF  criteria  in 
40  CFR  part  258  independent  of  any 
State/Tribal  enforcement  program.  As 
EPA  explained  in  the  preamble  to  the 
final  MSWLF  criteria,  EPA  expects  that 
any  owner  or  operator  compl3ring  %vith 
provisions  in  a  Staten'ribal  program 
approved  by  EPA  should  be  considoed 
to  be  in  compliance  writh  the  Federal 
Criteria.  See  56  FR  50978, 50995 
(October  9. 1991). 

Compliance  with  Executive  Order 
12291 :  The  Office  of  Man^ement  and 
Budget  has  exempted  this  rule  from  the 
reqmrements  of  section  3  of  Executive 
Order  12291. 

Certification  Under  the  Regulatory 
Flexibility  Act:  Pursuant  to  the 
provisions  of  5  U.S.C  605(b).  I  hereby 
certify  that  this  approval  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  sm^l  mtities.  It 
does  not  impose  any  new  burdens  cm 
small  entities.  This  rule,  therefore,  does 
not  require  a  regulatory  flexibility 
analysis. 

Authority:  This  notice  is  issued  under  the 
authority  of  sectkm  4005  of  the  Solid  Waste 
Disposal  Act  as  amended;  42  U.S.C  6946. 

Deted:  )uly  30, 1993. 

Joe  D.  Winkle, 

Acting  Regioaal  Administrator. 

(FR  Doc.  93-18971  Filed  8-6-93;  8;4S  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

(FEMA-996-Ofq 

Iowa;  Amandmenlto  Notica  of  a  Major 
Oiaaatar  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEh^). 
action:  Notice. 

SlMyulARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Iowa, 
(FEMA-996-4IR),  dated  July  9, 1993, 
and  related  determinations. 


EFFECTIVE  DATE:  July  31, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell.  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472.  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  Iowa 
dated  July  9, 1993,  is  hereby  amended 
to  include  t^  following  areas  among 
those  areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of  July  9, 
1993: 

The  counties  of  Adair.  Buchanan,  Buena 
Vista,  Carroll,  Cass,  Clay,  Dallas,  Green, 
Hamilton,  Marshall,  Mills,  Muscatine, 
Sioux,  Taylor,  Union,  Warren,  and  Worth 
for  Public  Assistance.  (Already  designated 
for  Individual  Assistance.) 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 

Richard  W.  Krimm, 

Depu  ty  Associate  Director,  State  and  Local 
Programs  and  Support. 

[FR  Doc.  93-18950  Filed  8-6-93;  8:45  am] 
BILLING  CODE  WtS-OS-M 


[FEMA-100D-OR] 

Kansas;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Kansas,  (FEMA-lOOO-Efil),  dated  July 
22, 1993,  and  related  detmminations. 
EFFECTIVE  DATE:  August  1, 1993. 

FOR  FURTHER  INFtMMATION  CONTACT: 
Pauline  C  Campbell,  Disaster 
Assistance  Pro-ams,  Federal 
Emergency  Management  Agency. 
Washington.  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  MFORMATTOM:  Tlie  notice 
of  a  major  disaster  for  the  State  of 
Kansas  dated  July  22. 1993,  is  herdsy 
amended  to  include  the  fcdlowing  areas 
among  those  areas  detemained  to  have 
been  Aversely  affected  by  the 
catastrojdie  declared  a  BMijor  disaster  by 
the  President  in  his  declaratioD  of  foly 
22, 1993: 

Rush  and  Russell  counties  for  Individual 
Assistance. 

(Catalog  of  Federal  Domertic  Assistance  No. 
83.516,  Disaster  Assistance) 

Richard  W.Ktimai, 

Deputy  Associate  Director,  State  and  Local 
Programs  and  Support. 

IFR  Doc.  93-18948  Filed  8-6-93;  8:45  am) 
BILUNO  CODE  671S-02-M 
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[FEMA-100&-OR] 

KansM;  AmendiiMfit  to  Notice  of  ■ 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACnON:  Notice. 

SUMMARY:  Tliis  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Kansas,  (FEMA-IOOO-DR),  dated  July 

22. 1993,  and  related  determinations. 
EFFECTIVE  DATE:  July  31, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Pro^tuns,  Federal 
Emergency  Managemmit  Agency, 
Washington.  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Kansas  dated  July  22. 1993,  is  hereby 
amended  to  include  the  following  area 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  July 
22, 1993: 

Jefferson  County  for  Individual  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 

63.516,  Disaster  Assistance) 

Richard  W.  Krimm, 

Deputy  Associate  Director.  State  and  Local 
Programs  and  Support 
(PR  Doc.  63-16948  PUed  6-6-93;  8;45  am] 
BtUJNQ  cooc  sns-sa-M 


[FEMA-100(M>R] 

Kansas;  Amendment  to  Notice  of  a 
Major  Disaster  Declmtlon 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Kansas.  (FEMA-IOOO-DR),  dated  July 

22, 1993,  and  related  determinations. 
EFFECTIVE  DATE:  July  30. 1993. 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
Pauline  C.  Campbell.  Disaster 
Assistance  Pro^ams,  Federal 
Emergency  Management  Agency. 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Kansas  dated  July  22, 1993,  is  hereby 
amended  to  include  &e  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  July 
22. 1993: 

The  county  of  Ellsworth  for  Individual 
Assistance. 


(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

Richard  W.  Krimm, 

Deputy  Associate  Director,  State  and  Local 
Programs  and  Support. 

[PR  Doc  93-18948  Filed  8-6-93;  8:45  am] 
BtUJNQ  CODE  sna-aa-M 


[FEMA-1001-OR] 

North  Dakota;  Amandment  to  Notice  of 
a  M^or  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  North 
Dakota.  (FEMA-lOOl-DR),  dated  July 

26, 1993.  and  related  determinations. 
EFFECTIVE  DATE:  July  30. 1993. 

FOR  FURTHER  MFORMATION  CONTACT: 
Pauline  C  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  dis£ister  for  the  State  of  North 
Dakota  dated  July  26. 1993,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  July 
26, 1993: 

The  counties  of  Benson,  Grand  Porks, 
Griggs,  McLean,  Mercer,  Nelson,  Oliver, 
Ramsey,  Sheridan,  Stark,  Steele,  Traill, 
Walsh,  and  Wells  for  Individual  Assistance 
and  Public  Assistance. 

(Catalog  of  Federal  Dmnestic  Assistance  No. 

83.516,  Disaster  Assistance) 

Richard  W.  Krimm, 

Deputy  Associate  Director.  State  and  Local 
Programs  and  Support. 

[PR  Doc.  93-18947  Filed  8-6-93;  8:45  am) 
BltUNQ  CODE  •riS-OS-M 


[FEMA-994-DR] 

Wisconsin;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Wisconsin,  (FEMA-994-DR),  dated  July 

2. 1993,  and  related  determinations. 
EFFECTIVE  DATE:  July  30. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-3606. 


SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Wisconsin  dated  July  2, 1993,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  ma  jm  disaster  by 
the  President  in  his  declaration  of  July 
2. 1993; 

The  county  of  Outagamie  for  Public 
Assistance.  (Already  designated  for 
Individual  Assistance). 

(Catalog  of  Federal  Domestic  Assistance  No. 

63.516,  Disaster  Assistance) 

Richard  W.  Krimm, 

Deputy  Associate  Director,  State  and  Local 
Programs  and  Support. 

(FR  Doc.  93-18951  Filed  8-6-93;  8:45  am] 
BIUJNG  CODE  enS-02-M 


FEDERAL  RESERVE  SYSTEM 

William  R.  Bullock,  Sr.;  Change  in 
Bank  Control  Notice 

Acquisition  of  Sharee  of  Banka  or 
Bank  Holding  Companiee 

The  notificant  Usted  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board’s  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  August  30, 1993. 

A.  Federal  Reserve  Bank  of  St  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  William  R.  Bullock,  Sr.,  Dardanelle. 
Arkansas;  to  acquire  an  additional  2.28 
percent  of  the  voting  shares  of  Bank  of 
Dardanelle  Banckshares,  Inc., 
Dardanelle,  Arkansas,  for  a  total  of  40.08 
percent,  and  thereby  indirectly  acquire 
Bank  of  Dardanelle,  Dardanelle, 
Arkansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  3, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  93-18936  Filed  8-6-93;  8:45  am) 
BILUNG  CODE  S21IH)t-F 
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Cardinal  Bancaharea,  inc.,  at  al.; 
Acquiaitlona  of  Companlaa  Engaged  In 
Permlaalbla  Nonbanking  Activltlea 

The  organizations  listed  in  this  notice  . 
have  applied  under  S  225.23(a)(2)  or  (f) 
of  the  Board’s  Regulation  Y  (12  CITt 
22S.23(a)(2)  or  (0)  for  the  Board’s 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CHt  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throushout  the  United  States. 

Eatm  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  todicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  imdue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  \mso\md 
banking  practices.’’  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  womd  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  September  2, 1993. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  ).  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101: 

1.  Cardinal  Bancshares,  Inc., 
Lexington,  Kentucky;  to  acquire  Mutual 
Feder^  Savings  Bank,  Somerset. 
Kentucky,  and  thereby  engage  in 
operating  a  savings  association  pursuant 
to  S  225.25(b)(9)  of  the  Board’s 
Regulation  Y. 

2.  PNC  Bank  Carp,  Inc.,  Pittsburgh, 
Pennsylvania;  to  acquire  United  Federal 
Bancorp,  State  College,  Pennsylvania, 
and  thereby  engage  in  operating  a 


savings  association  pursuant  to  § 
225.25(b)(9)  of  the  Board’s  Relation  Y. 

B.  F^eral  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Vi^nia  23261: 

1.  Carolina  First  Corporation, 
Greenville,  South  Carolina;  to  acquire 
First  Sun  Mortgage  Corporation. 
Columbia,  South  Carolina,  and  thereby 
engage  in  mortgage  loan  servicing 
operations  as  well  as  the  business  of 
originating  mortgage  loans  pursuant  to  § 
225.25(b)(1)  of  the  Board’s  Relation  Y. 

C.  F^er^  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue. 
Minneapolis.  Minnesota  55480: 

1.  Norwest  Corporation,  Minneapolis, 
Minnesota;  Norwest  Financial  Services, 
Inc.,  Des  Moines,  Iowa;  and  Norwest 
Financial,  Inc.,  Des  Moines,  Iowa;  to 
acquire  substantially  all  of  the  assets  of 
Premium  Services  Corporation  of 
Columbia,  Columbia.  South  Carolina, 
devoted  to  the  insurance  premium 
finance  business  and  thereby  engage  in 
making  and  servicing  consumer  and 
commercial  loans  pursuant  to  § 
225.25(b)(1);  and  providing  data 
software  services  pursuant  to  § 
225.25(b)(7)  of  the  Board’s  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  3, 1993. 

JennifiBr  J.  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  93-18937  Filed  8-6-93;  8:45  am) 
BIUJNO  CODE  ttKMI-F 


Edgemark  Financial  Corporation,  et  ai.; 
Notice  of  Applications  to  Engage  de 
novo  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Board’s  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  Cnt  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
baling  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throu^out  the  United  States. 

Eacm  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 


question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  imfair  competition, 
conflicts  of  interests,  or  imsound 
banking  practices.’’  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  August  30, 1993. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  Edgemark  Financial  Corporation, 
Chicago,  Illinois:  to  engage  de  novo 
through  its  subsidiary,  Edgemark 
Financial  Services,  Inc.,  Countryside, 
Illinois,  in  providing  securities 
brokerage  services  in  connection  with, 
investment  advisory  services  pursuant 
to  §  225.25(b)(15)(ii)  of  the  Board’s 
Regulation  Y. 

2.  Erie  Bancorp.  Inc.,  Erie,  Illinois;  to 
engage  de  novo  in  making  and  servicing 
loans  pursuant  to  §  225.25(b)(1)  of  the 
Board’s  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  3, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  93-18939  Filed  8-6-93;  8:45  am) 
BILUNO  CODE  SEKMI-F 


Grupo  Financiero  Prime  Intemacionai 
S.A.  de  C.V.,  Cuauhtemoc,  Mexico; 
Application  to  Engage  in  Nonbanking 
Activities 

Grupo  Financiero  Prime  Intemacionai 
S.A.  de  C.V.,  Cuauhtemoc,  Mexico 
(Applicant),  has  applied  pursuant  to 
section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(c)(8)) 
(BHC  Act)  and  §  225.23(a)(3)  of  the 
Board’s  Regulation  Y  (12  CFR 
225.23(a)(3))  to  acquire  100  percent  of 
the  voting  shares  of  IRC  Investments 
Inc.,  Rowayton,  Connecticut  (Company], 
and  thereby  engage  in  the  following 
securities-related  activities: 

(1)  Providing  securities  brokerage 
services  and  acting  as  an  investment  or 


Federal  Register  /  Vol.  58,  No.  151  /  Monday,  August  9,  1993  /  Notices 


42325 


financial  advisor,  both  separately  and 
on  a  combined  basis; 

(2)  Buying  and  selling  in  secondary 
market  trading  all  types  of  secmities  on 
the  order  of  investors  as  a  “riskless 
principal”: 

(3)  Acting  as  adviser  in  leasing  real  or 
personal  properW; 

(4)  Providing  foreign  exdiange 
advisory  services;  and 

(5)  Arranging  commercial  real  estate 
equity  financing  and  providing  related 
aavisory  services. 

Applicant  would  conduct  the  proposed 
activities  throughout  the  Unit^  States 
and  the  world.  Applicant  does  not 
presently  engage,  either  directly  or 
indirectly,  in  any  nonbankii^  activities 
in  the  United  States. 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may,  with  Board  approval,  engage  in 
any  activity  which  me  Board,  after  due 
notice  and  opportunity  for  heiiring,  has 
determined  (oy  order  or  regiilation)  to 
be  so  closely  related  to  banking  or 
'  managing  or  controlling  banks  as  to  be 
a  proper  incident  thereto.  This  statutory 
test  requires  that  two  separate  tests  be 
met  for  an  activity  to  be  permissible  For 
a  bank  bolding  company.  First,  the 
Board  must  determine  that  the  activity 
is,  as  a  general  matter,  closely  related  to 
banking.  Second,  the  Board  must  find  in 
a  particular  case  that  the  performance  of 
the  activity  by  the  applicant  bank 
holding  company  may  reasonably  be 
expect^  to  produce  public  benefits  that 
outweigh  possible  adverse  effects. 

A  particular  activity  may  be  found  to 
meet  the  “closely  related  to  banking” 
test  if  it  is  demonstrated  that  banks  have 
generally  provided  the  proposed 
activity;  that  banks  generally  provide 
services  that  are  operationally  at 
functionally  similm  to  the  proposed 
activity  so  as  to  equip  them  particularly 
well  to  provide  the  proposed  activity;  or 
that  bfmks  goaerally  provide  services 
that  are  so  integrally  related  to  the 
proposed  activity  as  to  require  their 
provisicm  in  a  specialized  form. 
National  Courier  Ass'n  v.  Board  of 
Governors,  516  F.2d  1229, 1237  (D.C. 
Cir.  1975).  In  addition,  the  Board  may 
consider  any  other  basis  that  may 
demonstrate  that  the  activity  has  a 
reasonable  or  close  relationship  to 
banking  or  manning  or  controlling 
banks.  Board  Statement  Regarding 
Regulation  Y,  49  FR  806,  January  5, 
1984. 

The  Board  has  previously  approved, 
by  regulation,  the  proposed  securities 
brokerage,  investment  and  financial 
advisory,  real  and  personal  property 
leasing  advisory,  foreign  exchange 
advisory,  and  commercial  real  estate 
financing  activities.  See  12  CFR 


225.25(b)(4).  (5).  (14).  (15).  (17).  The 
Board  also  has  previously  approved,  by 
order,  the  proposed  “liskleM  principal” 
activities.  See  J.P.  Morgan  Sr  Company 
Incorporated,  76  Fedei^  Reserve 
Bulletin  26  (1990);  Bankers  Trust  New 
York  Corporation,  75  Federal  Reserve 
Bulletin  829  (1989).  Applicant  also 
contends  that  the  Board  has  previously 
approved  the  proposed  commercial  real 
estate  financing  advisory  activities.  See 
Southeast  Banking  Corporation,  69 
Federal  Reserve  Bulletin  564  (1983). 

In  order  to  satisfy  the  proper  incident 
to  banking  test,  section  4(c)(8)  of  the 
BHC  Act  requires  the  Bo^  to  find  that 
the  performance  of  the  activities  by 
Company  can  reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency  that 
outweigh  possible  adverse  effects,  such 
as  xmdue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interest,  or  unsound  banking 
practices.  Applicant  believes  that  the 
proposed  activities  will  benefit  the 
public  by  promoting  competition,  and 
by  allowing  Company  to  provide  a 
wider  range  of  services  and  added 
convenience  to  its  customers.  Applicant 
believes  that  the  proposed  activities  will 
not  result  in  any  unsound  banking 
practices  or  other  adverse  efiects. 

In  publishing  the  proposal  for 
comment,  the  Board  does  not  take  a 
position  on  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 
published  solely  in  order  to  seek  the 
views  of  interested  persons  on  the 
issues  presented  by  the  application  and 
does  not  represent  a  determination  hy 
the  Board  that  the  proposal  meets,  or  is 
likely  to  meet,  the  standards  of  the  BHC 
Act. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 

■  Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 

DC  20551,  not  later  than  September  1, 
1993.  Any  request  for  a  hearing  on  this 
application  must,  as  required  by  § 
262.3(e)  of  the  Board’s  Rules  of 
Procedure  (12  CFR  262.3(e)),  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  New  York. 


Board  of  Govemon  of  the  Federal  Reserve 
System,  August  3, 1993. 

WiUiamW.WUaa, 

Secretary  of  the  Board. 

|FR  Doc.  93-18935  Filed  8-6-93;  6:45  am) 
BIUJNO  CODE  01041# 


National  Pann  Bancaharaa,  Inc^  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board’s  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  $ 
225.14  of  the  Board’s  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  ' 
September  2, 1993. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street. 
Philadelphia,  Pennsylvania  19105: 

1.  National  Penn  Bancshares,  Inc., 
Boyertown,  Pennsylvania;  to  acquire 
100  percent  of  the  voting  shares  of 
Chestnut  Hill  National  Bank, 
Philadelphia,  Pennsylvania. 

B.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street. 
Richmond.  Virginia  23261: 

1.  Centura  Banks,  Inc.,  Rocky  Mount, 
North  Carolina:  to  acquire  100  percent 
of  the  voting  shares  of  Canton  Savings 
Bank,  SSB,  Canton,  North  Carolina. 

C.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street.  N.W..  Atlanta.  Georgia 
30303: 

1.  Community  Bancshares,  Inc., 
Biountsville.  Alabama:  to  acquire  100 
percent  of  tlie  voting  shares  of  City  and 
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County  Bank  of  McMinn  County, 
Athens.  Tennessee. 

D.  Federal  Raserre  Bank  of  St.  Louis 
(Randall  C  Sunmer,  Vice  President)  411 
Locust  Street.  St.  Loms.  Missouri  63166: 

1.  Edmonson  Bancshares,  Inc., 
Brownsville,  Kentucky;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  ^ares  of  Bank  of 
Edmonson  County,  Brownsville, 
Kentucky. 

E.  Federal  Reserve  Bank  oi 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

1.  First  Sleepy  Eye  Bancorporation, 
Inc.,  Sioux  Falls,  ^uth  Dakota;  to 
acquire  100  percent  of  the  voting  shares 
of  First  Security  Bank  of  Benson, 
Benson.  Minnesota,  a  de  novo  bank. 

F.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

].  Community  First  Bancorp,  Inc., 
Denver,  Colorado;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The  Bank 
of  Laramie,  Laramie,  Wyoming; 
American  National  Bank  of  Cheyenne, 
Cheyenne,  Wyoming;  Financial 
Partners.  Inc.,  Worland,  Wyoming,  and 
thereby  indirectly  acquire  Stockgrowers 
State  Bank.  Wwland,  Wyoming. 

G.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning. 
Director.  Bank  Holding  Company)  101 
Market  Street.  San  Francisco,  California 
94105: 

1.  Whitman  Bancorporation,  Inc., 
Colfax.  Washington;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Bank  of 
Whitman,  Colfax,  Washington. 

Board  of  Govemora  of  the  Federal  Reserve 
System,  August  3, 1993. 

Jennittr  J.  Johnsim, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  93-18938  Filed  8-6-93;  8:45  am] 
BHUNO  coca  S2i»ai-s 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Care  Policy  and 

Research 

Update  of  the  Clinical  Practice 
Guideline  for  Cataract  in  Adults; 
Management  of  Functional  Impairment 

The  Agency  for  Health  Care  Policy 
and  Research  aimounces  that  it  is 
inviting  nominations  of  qualified 
individuals  to  serve  on  a  panel  as  the 
co-chairperson  and  as  panel  members  to 
update  a  clinical  practice  guideline  that 
was  released  during  the  first  quarter  of 


1993,  Cataract  in  Adults:  Management 
of  Functional  Impairment.  Selected 
individuals  will  replace  one-third  of  the 
existing  panel  members  and  expand  the 
panel's  members  to  disciplines  not 
currently  represented  in  the  panel. 

Background 

The  Omnibus  Budget  Reconciliation 
Act  of  1989  (Pub.  L  101-239)  added  a 
new  title  IX  to  the  Public  Health  Service 
Act  (the  Act),  which  established  the 
Agency  for  Health  Care  Policy  and 
Reseai^  (AHCPR)  to  enhance  the 
quality,  appropriateness,  and 
efiectiveness  of  health  care  services,  and 
access  to  such  services.  (See  42  U.S.C. 
299-299C-6  and  1320b-12.)  The  Agency 
for  Health  Care  Policy  and  Research 
Reauthorization  Act  of  1992  (Pub.  L. 
102-410)  enacted  on  October  13, 1992, 
extended  the  authorization  of  AHCPR 
and  amended  certain  provisions  related 
to  the  development  of  clinical  practice 
guidelines.  In  keeping  with  its 
legislative  mandates.  AHCPR  is 
arranging  for  the  development,  periodic 
review,  and  updating  of  clinically 
relevant  guidelines  ^at  may  be  used  by 
physicians,  other  health  care 
practitioners,  educators,  and  consumers 
to  assist  in  determining  how  diseases, 
disorders,  and  other  health  conditions 
can  most  effectively  and  appropriately 
be  prevented,  diagnosed,  treated,  and 
clinically  managed.  Based  on  the 
guidelines  produced,  AHCPR  oversees 
development  of  medical  review  criteria, 
standards  of  quality,  and  performance 
measiires. 

Section  912  of  the  Act  (42  U.S.C. 
299l>-l(b)),  as  amended  by  Public  Law 
102-410,  requires  that  the  guidelines: 

1.  Be  based  on  the  best  available 
research  and  professional  judgment; 

2.  Be  presented  in  formats  appropriate 
for  use  by  physicians,  other  health  care 
practitioners,  medical  educators, 
medical  review  organizations,  and 
consumers; 

3.  Be  presented  in  treatment-specific 
or  condition-specific  forms  appropriate 
for  use  in  clinical  practice,  educational 
programs,  and  reviewing  quality  and 
appropriateness  of  medical  care; 

4.  Include  information  on  risks  and 
benefits  of  alternative  strategies  for 
prevention,  diagnosis,  treatment,  and 
management  of  the  particular  health 
condition(s);  and 

5.  Include  information  on  the  costs  of 
alternative  strategies  for  prevention, 
diagnosis,  treatment,  and  management 
of  the  particular  health  condition(s), 
where  cost  information  is  available  and 
reliable. 

Section  913  of  the  Act  (42  U.S.C. 
299b-2)  describes  two  mechanisms 
through  which  AHCPR  may  arrange  for 


development  of  guidelines:  1.  Panels  of 
qualified  health  care  experts  and 
consumers  may  be  convened;  and  2. 
contracts  may  be  awarded  to  public  and 
private  non-profit  organizations.  The 
AHCPR  has  elected  to  use  the  panel 
process  for  development  and  updating 
of  the  clinical  practice  guideline  for 
Cataract  in  Adults:  Management  of 
Functional  Impairment. 

Section  914  of  the  Act  (42  U.S.C. 
299b-3(a)),  as  amended  by  Public  Law 
102-410,  identifies  factors  to  be 
considered  in  establishing  priorities  for 
guidelines,  including  the  extent  to 
which  the  guidelines  would: 

1.  Improve  methods  for  disease 
prevention; 

2.  Improve  methods  of  diagnosis, 
treatment,  and  clinical  management  for 
the  benefit  of  a  significant  number  of 
individuals; 

3.  Reduce  clinically  significant 
variations  among  clinicians  in  the 
particular  services  and  procedures 
utilized  in  making  diagnoses  and 
providing  treatments;  and 

4.  Reduce  clinically  significant 
variations  in  the  outcomes  of  health  care 
services  and  procedxires. 

Also,  in  accordance  with  title  IX  of 
the  PHS  Act  and  section  1142  of  the 
Social  Security  Act,  the  AHCPR 
Administrator  is  to  assure  that  the  needs 
and  priorities  of  the  Medicare  program 
are  reflected  appropriately  in  the  agenda 
and  priorities  for  development  of 
guidelines. 

Panel  Nominations 
The  panel  that  will  update  the 
guideline  for  Cataract  in  Adults: 
Management  of  Functional  Impairment 
will  assess  new  research  in  selected 
areas  previously  reviewed,  review 
current  literature  on  new  treatments, 
and  assess  research  in  management  of 
functional  impairment  due  to  cataract  in 
adults.  The  panel  will  consist  of  two  co- 
.chairpersons  and  approximately  fifteen 
to  seventeen  other  members.  To  assist  in 
identifying  members  for  the  panel, 
AHCPR  is  requesting  recommendations 
firom  a  broad  range  of  interested 
individuals  and  organizations.  To 
replace  the  expertise  of  the  retiring 
members  and  expand  representation. 
AHCPR  is  especially  interested  in 
receiving  nominations  of:  (1)  vision 
scientists;  (2)  cataract  surgeons;  (3) 
optometrists;  (4)  physicians 
representing  primary  care,  including 
geriatricians,  family  practitioners,  and 
internists;  (5)  nurses;  (6) 
anesthesiologists  and  anesthetists;  (7) 
epidemiologists  who  are  familiar  with 
ocular  diseases  or  their  treatments;  (8) 
health  services  researchers  or  health 
economists;  and  (9)  consumers  with 
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pertinent  experience  or  information, 
either  as  a  patient,  family  member,  or 
friend  of  a  cataract  patient.  Nominees 
should  have  no  substantial  financial 
interests  or  professional  affiliations  that 
would  significantly  jeopardize  the 
integrity  of  the  guideline  development 
process  or  final  products. 

This  notice  requests  nominations  of 
qualified  individuals  to  serve  on  the 
panel  as  members  or  as  panel  co¬ 
chairpersons.  The  functions  of  the  panel 
co-chairpersons  are  critical  to  the 
process  of  developing  guidelines.  Co¬ 
chairpersons  pro^de  leadership 
regarding  methodology,  literature 
re^ew,  panel  deliberations,  and 
preparation  of  the  final  products. 
Nominations  for  co-cha^persons  and 
members  should  address  the  criteria 
specified  below,  which  AHCPR  will  use 
in  making  panel  selections. 

•  Relevant  training  and  clinical 
experience; 

•  Demonstrated  interest  in  quality 
assurance  and  research  on  management 
of  functional  impairment  due  to  cataract 
in  the  adult; 

•  Commitment  to  the  need  to  produce 
clinical  guidelines; 

•  Recognition  in  the  field  with  a 
record  of  leadership  in  relevant 
activities; 

•  Broad  public  health  view  of  the 
utility  of  particular  procedure(s)  or 
clini^  service(s); 

•  Demonstrated  capacity  to  respond 
to  consumer  concerns; 

•  Prior  experience  in  developing 
guidelines  for  the  clinical  conation  in 
question;  and 

•  No  substantial  financial  interests  or 
professional  affiliations  that  would 
significantly  impair  the  scientific 
intemty  of  the  guidelines  or  final 
products. 

Nominations  of  individuals  who  are 
from  minority  population  groups,  and 
individuals  who  have  less  than  full-time 
academic  appointments  are  encouraged. 

When  the  panel  co-chairpersons  have 
been  appointed,  nominations  for 
members  of  the  panel  will  be  submitted 
to  the  co-chairpersons  for  review  and 
consideration.  The  co-chairpersons  will, 
in  turn,  recommend  propos^  panel 
members  to  AHCPR.  Appointments  of 
the  panel  members  will  be  made  by  the 
Administrator,  AHCPR,  after  review  of 
proposed  members’  qualifications  and 
the  overall  composition  of  the  panel  to 
ensure  representation  of  a  range  of 
backgroxmd  expertise  and  experience.  In 
makffig  panel  selections,  AHCPR  will 
maintain,  to  the  extent  possible,  a 
balance  between  individuals  selected 
from  academic  settings  and  individuals 
selected  without  full-time  academic 
appointments.  Also,  at  least  two  other 


members  of  this  panel  shall  be 
individuals  who  do  not  derive  their 
primary  source  of  revenue  directly  from 
the  performance  of  procedures 
discussed  in  this  guideline. 

Individuals  selected  for  the  guideline 
update  panel  will  be  asked  to  serve  from 
one  to  three  years. 

Nominations  should  indicate  whether 
the  individual  is  being  recommended  to 
serve  as  a  panel  co-chairperson  or  to 
serve  as  a  panel  member.  The  term  of 
appointment  for  panel  co-chairpersons 
is  up  to  three  years.  Each  nomination 
must  include  a  copy  of  the  individual’s 
curriculum  vitae  or  resume,  plus  a 
statement  of  the  rationale  for  the 
specific  nomination.  To  be  considered 
nominations  must  be  received  by 
August  30, 1993,  at  the  following 
address:  Mikalix  and  Company,  Attn: 
David  Schactman,  404  Wyman  Street, 
suite  375,  Waltham,  Massachusetts 
02154-1210,  Phone:  (617)290-0090, 

Fax:  (617)290-0180. 

For  Additional  Information 

Additional  information  on  the 
guideline  development  process  is 
contained  in  the  AHCPR  Fact  Sheet, 
“AHCPR-Supported  Clinical  Practice 
Guidelines,”  dated  April  1993.  This 
document  describes  AHCPR’s  activities 
with  respect  to  clinical  practice 
guidelines,  including  the  process  emd 
criteria  for  selecting  panels.  This 
document  may  be  obtained  from  the 
AHCPR  Publications  Clearinghouse, 

P.O.  Box  8547,  Silver  Spring,  MD  20907; 
or  call  Toll-Free:  1-800-358-9295. 

Also,  information  can  be  obtained  by 
contacting  Kathleen  A.  McCormick, 
Ph.D.,  R.N.,  Director,  Office  of  the 
Forum  for  Quality  and  Effectiveness  in 
Health  Care,  Agency  for  Health  Care 
Policy  and  Research,  6000  Executive 
Boulevard,  suite  310,  Rockville, 
Maryland  20852. 

Dated:  July  29, 1993. 

J.  larrett  Clinton, 

Administrator. 

[FR  Doc.  93-18892  Filed  8-6-93;  8:45  am] 
BILUNO  CODE  41SO-SO-U 

Agency  for  Health  Care  Policy  and 
Research;  Meeting 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  appendix  2),  annoimcement  is 
made  of  the  following  advisory 
subcommittee  scheduled  to  meet  during 
August  1993: 

Name:  Subcommittee  on  AHCPR  Clinical 
Practice  Guidelines:  Screening  for  Colorectal 
Cancer. 

Date  and  Time:  August  17-18, 1993,  9  a.m. 


Place:  Executive  Office  Center.  2101 E. 
Jefrerson  Street,  suite  603,  Conference  Room. 
Rockville,  MD  20852. 

This  meeting  will  be  closed  to  the  public. 
Purpose:  The  Subcommittee’s  charge  is  to 
provide,  on  behalf  of  the  Office  of  the  Forum 
for  Quality  and  Effectiveness  in  Health  Care, 
advice  and  recommendations  to  the  Secretary 
and  to  the  Administrator,  Agency  for  Health 
Care  Policy  and  Research  (AHCPR),  regarding 
the  scientific  and  technical  merit  of  contract 
proposals  submitted  in  response  to  a  specific 
Request  for  Proposals.  The  purpose  of  this 
contract  is  to  develop  and  update  clinical 
practice  guidelines  and  to  develop  medical 
review  criteria,  standards  of  practice,  and 
performance  measures  on  screening  for 
colorectal  cancer. 

Agenda:  The  session  of  this  Subcommittee 
will  be  devoted  entirely  to  the  technical 
review  and  evaluation  of  contract  proposals 
submitted  in  response  to  a  speci&c  Request 
for  Proposals.  The  Administrator,  AHCPR, 
has  made  a  formal  determination  that  this 
meeting  will  not  be  open  to  the  public.  This 
is  necessary  to  protect  the  free  exchange  of 
views  and  avoid  undue  interference  with 
Committee  and  Department  operations,  and 
safeguard  confidential  proprietary 
information  and  personal  information 
concerning  individuals  associated  with  the 
proposals  that  may  be  revealed  during  the 
sessions.  This  is  in  accordance  with  section 
10(d)  of  the  Federal  Advisory  Committee  Act, 
5  U.S.C.  appendix  2,  Department  regulations, 
45  CFR  11.5(a)(6),  and  procurement 
regulations,  48  CFR  315.604(d). 

Anyone  wishing  to  obtain  information 
regarding  this  meeting  should  contact 
Barbara  Fleming,  M.D.,  Ph.D.,  Office  of  the 
Forum  for  Quality  and  Effectiveness  in 
Health  Care,  Agency  for  Health  Care  Policy 
and  Research,  Willco  Building,  suite  310, 
6000  Executive  Blvd.,  Rockville,  MD  20852, 
(301)  594-4015. 

Note:  Due  to  unforeseen  circumstances, 
arrangements  for  this  meeting  were  delayed. 
Consequently,  more  timely  notification  was 
not  possible. 

Dated:  July  28, 1993. 

J.  Jarrett  Clinton, 

Administrator. 

[FR  Doc.  93-18891  Filed  8-6-93;  8:45  am] 
BILUNO  CODE  4160-eo-U 

Agency  for  Toxic  Substances  and 
Disease  Registry 

[Program  Announcement  Nuntber  407] 

Health  Activities  Recommendation 
Panel  Site-Specific  Health  Activities 

Introduction 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  announces 
the  availability  of  fiscal  year  (FY)  1994 
funds  for  a  cooperative  agreement/grant 
program  to  conduct  site-specific  health 
activities  related  to  human  exposure  to 
hazardous  substances  at  hazardous 
waste  sites  or  releases.  The  activities 
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will  be  conducted  in  communities  near 
hazardous  waste  sites  for  which  ATSDR 
(or  a  state  imder  cooperative  agreement) 
has  prepared  a  prelimin^  pimlic 
health  assessment,  public  health 
assessment,  public  health  advisory,  or 
health  consultation,  and  Health 
Activities  Recommendation  Panel 
(HARP)  has  d^ermined  that  specific 
public  health  actions  are  warranted. 
Emphasis  will  be  given  to  the  urgent 
Public  Health  Concern  and  Public 
Health  Concem/Hazard  sites  listed  in 
Appendix  A. 

Note:  This  annoiuiceizMnt  replaces  a 
previously  announced  initiative,  Prosram 
Announcament  No.  230 — State  Haalu 
DepartuMBta  and  Public  Health  Agencies  to 
Conduct  Site-Specific  Health  ActivitiM. 
which  was  putulsfaad  in  the  Federal  Bagistar 
on  June  9. 1992,  |57  PR  24500). 

The  Public  Health  Service  (PKS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
ob)ectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of 
Environmental  Health.  (For  ordering  a 
copy  of  Healthy  People  2000,  see  the 
Section  Where  To  Cmtain  Additional 
Information.) 

Authority 

This  program  is  authorized  in  sections 
104(i)  (7)  and  (15)  of  the  Compr^imisive 
Environmental  Response. 

Compensation,  and  Liability  Act 
(CERdA)  as  amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 
(SARA)  of  1986  (42  U.S.C.  g604(i)  (7) 
and  (15)1. 

Eligible  ^plicants 

Eligible  applicants  are  the  official 
public  health  agencies  of  states  or  their 
bona  fide  agents  or  instrumentalities. 
This  includes  the  District  of  Columbia, 
American  Samoa,  the  Commcmweelth  of 
Puerto  Rico,  the  Virgin  Islands,  the 
Federated  States  of  Micronesia,  Guam, 
the  Northern  Mariana  Islands,  the 
Republic  of  Marshall  Islands,  the 
Republic  of  Palau,  and  federally 
recognized  Indian  tribal  governments. 
State  organizations,  including  state 
imiversities,  must  establish  that  they 
meet  their  respective  state’s  legislature 
definition  of  a  state  entity  or  political 
subdivision  to  be  ctmsidered  an  eligible 
applicant. 

AvaiMNlity  of  Funds 

Approximately  S750,000  is  expected 
to  be  available  in  ^  1994  to  fund  an 
estimated  10  awards.  It  is  expected  that 
the  awards  will  range  from  $50,000  to 
$100,000.  Awards  are  funded  for  a  12- 


month  budget  period  within  a  pro)ect 
period  of  up  to  2  years. 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisuctory  progress  and  the 
availability  of  funds. 

Purpose 

The  purpose  of  the  program  is  to 
assist  public  health  agencies  in 
conducting  site-specific  health  activities 
recommended  by  HARP  to  assess  the 
public  health  impact  of  human  exposure 
to  hazardous  substances  in  communities 
located  near  hazardous  waste  sites  or 
releases. 

Program  Requironents 

Applicants  must  specify  the  type  of 
awaro  for  wlrich  they  are  applying, 
either  grant  or  cooperative  agreement. 
These  two  types  of  Federal  assistance 
are  explained  below. 

A.  Grants 

In  a  grant,  the  applicant  will  be 
required  to  conduct  the  proposed  study 
without  substantial  programmatic 
involvemmit  from  the  frmding  agency. 
Therefore,  the  grantee’s  application 
should  be  presented  in  a  manner  that 
demonstrates  the  applicant’s  ability  to 
conduct  the  study.  Applications  should 
include  a  protocol  wliich  will  undergo 
scientific  peer  review  as  reqrured  by 
ATSDR.  applicant’s  protocol  should 
contain  consent  forms  and 
questionnaires,  baseline  morbidity  and 
mortality  information,  procedures  for 
collecting  biological  and  environmental 
specimens  and  for  conducting 
laboratory  analysis  of  the  test 
specimens,  statistical  and  epidemiologic 
analysis  of  the  study  information,  and  a 
description  of  the  safeguards  for 
protecting  the  confidentiality  of 
individuals  on  whom  data  are  collected. 
The  applicant  must  include  in  the 
application  a  methodology  for  ongoing 
community  interaction/involvement. 

By  comparison,  the  activities  of  the 
recipient  and  the  ATSDR  relating  to  a 
cooperative  agreement  are  different  and 
are  described  in  paragraph  B. 

B.  Cooperative  Agreements 

In  a  cooperative  agreement,  the 
funding  agency  will  assist  the 
collaborator  in  conducting  the  study. 
The  application  should  be  presented  in 
a  manner  that  demonstrates  the 
applicant’s  ability  to  address  the  health 
study  in  a  collaborative  manner  with  the 
funding  agency. 

The  cooperative  activities  of  the 
recipient  agency  and  the  funding  agency 
are: 


1.  Recipient  Activities 

a.  Recipient  will  develop  a  protocol; 
and  conduct  the  recommended  study. 
This  protocol  will  vmdergo  adentific 
peer  review  as  required  by  ATSDR. 

b.  Recipient  is  required  to  provide 
proof  by  citing  a  state  code  or  regulaticHi 
or  other  state  pronouncement  undw 
authority  of  law,  that  medical 
information  obtained  ptirsuant  to  the 
agreement  will  be  protected  from 
disclosure  when  the  conaoot  of  the 
individual  to  release  identifying 
information  is  not  obtained. 

c.  Recipient  will  develop  a 
mechanism  for  ongoiag  interadioo  with 
the  affected  community. 

2.  ATSDR  Activities 

a.  ATSDR  will  provide  assistance  in 
both  the  planning  and  implmnentation 
phases  of  the  field  work  called  for  under 
the  study  protocol. 

b.  ATSDR  will  provide  consultaticm 
and  assist  in  monitoring  the  data  and 
specimen  collection. 

c.  ATSDR  will  participate  in  the  study 
analysis. 

d.  ATSDR  will  collaborate  in 
interpreting  the  study  findings. 

e.  ATSDR  will  conduct  ted^ical  and 
peer  review. 

Evaluation  Criteria 

The  review  for  scientific  and 
technical  merit  by  an  objective  review 
group  will  be  ba^  on  the  following 
criteria;  however,  grant  applications  and 
cooperative  agreement  applications  will 
be  given  separate  considmutian: 

A.  Scientific  and  Technical  Review 
Criteria  of  New  Applications 

1.  Proposed  Program — 50% 

The  extent  to  which  the  applicant’s 
proposal  and  protocol  addresses  (a)  the 
study  as  recommended  by  HARP;  (b)  the 
approach,  feasibility,  adequacy,  end 
rationale  of  the  proposed  proj^  design; 
(c)  the  technical  merit  of  the  proposed 
project,  includingthe  degree  to  which 
the  project  can  be  expected  to  yield 
results  that  meet  the  program  objective 
as  described  in  the  Purpose  section  of 
this  announcement  and  the  technical 
merit  of  the  methods  and  procedures 
(including  quality  assurance  and  quality 
control  procedures)  for  the  proposed 
project;  (d)  the  proposed  project 
timeline,  including  clearly  eriablished 
project  objectives  fm  which  progress 
toward  attainment  can  and  will  be 
measured;  (e)  the  proposed  community 
involvement  strategy;  and  (f)  the 
proposed  method  to  disseminate  the 
results  to  state  and  local  public  health 
officials,  commimity  residents,  and 
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other  concerned  individuals  and 
organizations. 

2.  Program  Personnel — 30% 

The  extent  to  which  the  proposal  has 
described  the  (a)  qualifications, 
experience,  and  commitment  of  the 
principal  investigator  (or  project 
director)  and  his/her  ability  to  devote 
adequate  time  and  effort  to  provide 
effective  leadership,  and  (b)  the 
competence  of  associates  to  accomplish 
the  proposed  activity,  their 
commitment,  and  time  they  will  devote. 

3.  Applicant  Capability  and 
Coordination  Efforts — 20% 

The  extent  to  which  the  proposal  has 
described  (a)  the  capability  of  the 
applicant’s  administrative  structure  to 
foster  successful  scientific  and 
administrative  management  of  a  study; 
(b)  the  capability  of  the  applicant  to 
demonstrate  an  appropriate  plan  for 
interaction  with  the  community;  and  (c) 
the  suitability  of  facilities  and 
equipment  available  or  to  be  purchased 
for  the  project. 

4.  Program  Budget — (Not  Scored) 

The  extent  to  which  the  budget  is 
reasonable,  clearly  justified,  and 
consistent  with  intended  use  of 
cooperative  agreement/grant  funds. 

B.  Review  of  Continuation  Applications 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  the  following  criteria; 

1.  Satisfactory  progress  has  been  made 
in  meeting  project  objectives; 

2.  Objectives  for  the  new  budget 
period  are  realistic,  specific,  and 
measurable; 

3.  Proposed  changes  in  described 
objectives,  methods  of  operation,  need 
for  grant  support,  and/or  evaluation 
procedures  will  lead  to  achievement  of 
project  objectives;  and 

4.  The  budget  is  clearly  justified  and 
consistent  with  the  intended  use  of 
grant/cooperative  agreement  funds. 

Executive  Order  12372 

Applications  are  subject  to  the 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  12372.  E.0. 12372  sets  up  a 
system  for  state  and  local  government 
review  of  proposed  Federal  assistance 
applications.  Applicants  (other  than 
federally  recognized  Indian  tribal 
governments)  should  contact  their  state 
Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  alert  them  to  the 
prospective  applications  and  to  receive 
any  necessary  instructions  on  the  state 
process.  For  proposed  projects  serving 
more  than  one  state,  the  applicant  is 


advised  to  contact  the  SPOC  for  each 
affected  state.  A  current  list  of  SPOCs  is 
included  in  the  application  kit.  If  SPOCs 
have  any  state  process 
recommendations  on  applications 
submitted  to  CDC,  they  should  forward 
them  to  Henry  S.  Cassell,  m.  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Invention  (CDC),  255  East 
Paces  Ferry  Road,  NE..  Atlanta,  Georgia 
30305,  no  later  than  60  days  after  the 
application  deadline  date.  The  granting 
agency  does  not  guarantee  to 
“accommodate  or  explain”  state  process 
recommendations  it  receives  after  that 
date. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.161,  Health 
Programs  for  Toxic  Substances  and 
Disease  Registry. 

Other  Requirements 

A.  Protection  of  Human  Subjects 

This  program  requires  research  on 
human  subjects,  therefore,  all  applicants 
must  comply  with  Pub.  L.  42  U.S.C.  289 
and  Department  of  Health  and  Human 
Services  regulations  45  CFR  Part  46 
regarding  the  protection  of  human 
subjects.  Assurances  must  be  provided 
that  the  project  or  activity  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  evidence  of 
this  assurance  in  accordance  with  the 
appropriate  guidelines  and  forms 
provided  in  the  application  kit. 

B.  Animal  Welfare 

If  the  proposal  involves  research  on 
animals,  the  applicant  must  comply 
with  the  “PHS  Policy  Statement  on 
Humane  Care  on  use  of  Laboratory 
Animals  by  Awardee  Institutions.”  An 
applicant  organization  proposing  to  use 
vertebrate  animals  in  PHS-supported 
activities  must  file  an  Animal  Welfare 
Assurance  with  the  Office  for  the 
Protection  from  Research  Risks  at  the 
National  Institutes  of  Health. 

C.  Cost  Recovery 

The  CERCLA,  as  amended  by  the 
SARA,  provides  for  the  recovery  of  costs 
incurred  for  health  assessments  and 
health  effects  studies  at  each  Superfund 
site  from  potentially  responsible  parties. 


The  recipient  will  agree  to  maintain  an 
accounting  system  d^t  will  keep  an 
accmate,  complete,  and  current 
accounting  of  all  financial  transactions 
on  a  site-specific  basis,  i.e.,  individual 
time,  travel,  and  associated  cost 
including  indirect  cost,  as  appropriate 
for  the  site.  The  recipient  will  retain  the 
documents  and  records  to  support  these 
financial  transactions,  for  possible  use 
in  a  cost  recovery  case,  for  a  minimum 
of  ten  (10)  years  after  submission  of  a 
final  Financial  Status  Report  (FSR).  If 
there  is  litigation,  a  claim,  negotiation, 
audit,  or  other  action  involving  the 
specific  site,  then  the  records  will  be 
maintained  until  resolution  of  all  issues 
on  the  specific  site. 

D.  Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  fi'om  10  or  more  individuals 
and  funded  by  the  cooperative 
agreement  will  be  subject  to  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  the  Paperwork  Reduction 
Act. 

E.  Third  Party  Agreements 

Project  activities  which  are  approved 
for  contracting  pursuant  to  the  prior 
approval  provisions  shall  be  formalized 
in  a  written  agreement  that  clearly 
establishes  the  relationship  between  the 
recipient  of  the  grant  or  cooperative 
agreement  and  the  third  party. 

The  written  agreement  shall,  at  a 
minimum: 

1.  State  or  incorporate  by  reference  all 
applicable  requirements  imposed  on  the 
contractors  under  the  grant  by  the  terms 
of  the  grant,  including  requirements 
concerning  peer  review  and  technical 
review  as  required  by  ATSDR,  release  of 
data,  ownership  of  data,  and  the 
arrangement  for  copyright  when 
publications,  data  or  o^er  copyrightable 
works  are  developed  under  or  in  the 
course  of  work  imder  a  PHS  grant 
supported  project  or  activity. 

2.  State  mat  any  copyrighted  or 
copyrightable  works  shall  be  subject  to 
a  royalty-fiee,  nonexclusive,  and 
irrevocable  license  to  the  Government  to 
reproduce,  publish,  or  otherwise  use 
them,  and  to  authorize  others  to  do  so 
for  Federal  Government  purposes. 

3.  State  that  whenever  any  work 
subject  to  this  copyright  policy  may  be 
developed  in  the  course  of  a  grant  by  a 
contractor  under  a  gremt,  the  written 
agreement  (contract)  must  require  the 
contractor  to  comply  with  these 
requirements  and  can  in  no  way 
diminish  the  Government’s  right  in  that 
work. 

4.  State  the  activities  to  be  performed, 
the  time  schedule  for  those  activities, 
the  policies  and  procedures  to  be 
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followed  in  canying  out  the  agreement, 
and  the  maximum  amount  of  money  fcv 
which  the  grantee  may  become  liable  to 
the  third  party  und»  the  agreement 

5.  State  that  the  cmitractm’  must 
comply  with  all  peer  review  and 
technical  review  requirements. 

The  written  agremnent  required  shall 
not  relieve  the  grantee  of  any  part  of  its 
responsibility  or  accountability  to  PHS 
under  the  grant.  The  agreement  shall, 
therefore,  retain  sufficioit  rights  and 
control  to  the  grantee  to  enable  it  to 
fulfill  this  responsibility. 

Application  and  Submission  Deadlines 

The  original  and  two  copies  of  the 
application  Form  PHS  5161-1  must  be 
submitted  to  Henry  Cassell,  III,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  fm  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  300,  Mail 
Stop  E-13,  Atlanta,  Grorgia  30305,  in 
accordance  with  the  submission 
schedule  below. 

This  is  a  continuous  announcemmit 
and  the  proposed  timetable  for  receiving 
new  applications  and  making  awards  is 
shown  below: 


Submission 
deadiioes 
new  appkee- 
tions 

Review  dates 

Award  dates 

September 

October  15, 

November 

15. 1993. 

1993. 

30,  1993. 

Jarxjary  15, 

February  15. 

Marc^  31, 

1994. 

1994. 

1994. 

Apii  15, 1994 

May  16. 1994 

June  30, 

1994. 

July  15. 1994 

Au^JSt  IS, 
1994. 

September 

30. 1994. 

A.  Deadline 


Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either. 

1.  Received  on  or  before  the  deadline 
date,  or 

2.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  canim 
or  U.S.  Postal  Service.  Private  metmed 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

B.  Late  Applications 

Applications  which  do  not  meet  the 
criteria  in  A.  above  are  considered  late 
applications.  Late  applicatims  will  not 
be  considered  in  the  current 
competition  and  may  either  be  returned 
to  the  applicant  or  held  for  the  next 
review  cycle. 


Where  To  Obtain  Additional 
Information 

Additional  information  on  application 
procedures,  copies  of  application  forms, 
other  material,  and  business 
management  assistance  may  be  obtained 
from  Maggie  Slay.  Grants  Management 
Specialist.  Grants  Management  Branch, 
Procurement  and  Grants  Office.  Centers 
for  Disease  Control  and  Prevention 
(CDC).  255  East  Paces  Ferry  Road.  NE., 
Mail  Stop  E-13.  Atlanta,  Georgia  30305, 
telephone  (404)  842-6797. 

Pro^mmatic  assistance  may  be 
obtained  from  Dr.  )e^y  A.  Lybarger, 
Director,  Division  of  Health  Studies. 
Agency  for  Toxic  Substances  and 
Disease  Registry,  1600  Clifton  Road, 

NE.,  Mail  ^op  E-31,  Atlanta,  Georgia 
30333,  telephone  (404)  639-6200. 

Please  refer  to  announcement  nvunber 
407  when  requesting  information  and 
submitting  an  Application. 

Potentim  Applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Pull 
Report,  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Repmt, 
Stock  No.  017-001-00473-1)  through 
the  Superintendent  of  Docummts, 
Government  Printing  Office, 
Washington,  DC  20402-9325,  telephone 
(202)  783-3238. 

Dated:  August  2, 1993. 

Walter  R.  Oowdle, 

Deputy  Administratar,  Agency  for  Toxic 
Subst^ces  Disease  Registry. 

Appendix  A — Urgent  Public  Health  Concern 
No  Sites  Pending  at  Present 
Public  Health  Cancem/Hazard 
Allied  Paper.  MI 

American  Creosote  Works,  Inc,  FL 

Artie  Surplus,  AK 

Bayou  Bonfouca,  LA 

Big  River  Mine  Tailings-Deslog 

Blackbtim-Union  Privileges  Site,  MA 

C  ft  D  Recycling.  PA 

Chemical  Sales,  CO 

Combustion  Iim,  LA 

Cryo-Chem  Inc,  PA 

Dublin  Water,  PA 

E.I.  Dupont,  N) 

Endicott  Villa^  Wellfield,  NY 

Greenwood  Chemical.  VA 

Groton  Gratuity.  MA 

Groveland  Wells,  MA 

Heleva  Landfill,  PA 

Iron  Horse  Park,  MA 

Kohler  Company  LandfUL  W1 

Lord  Shope  Lan^U,  PA 

Moses  Lake  Welliield,  WA 

Nease  Chemical,  OH 

Nutmeg  Valley  Road,  CT 

New  Buford  Harbor,  MA 

Ottawa  Radiation,  IL 

Petrochemical  Recycl  Corp/Ekotak.  UT 

Powell  Road  Landfill,  OH 

Prestolite  Battery  She,  IN 

PSC  Resouicea,  MA 

Roebling  Steel  Company 

Sangamo/12  Mile  Creek/Hartwell.  SC 


Savage  Municipal  Water  Supply,  NH 

Shaffer  Equipment  Company,  WV 

Sheboygan  Harbor  and  River,  WI 

Smeltertown,  CO 

Spickler  LandfiU.  WI 

Spiegelberg  ft  Ramiusaen  Dump,  Ml 

Stringfellow,  CA 

Tibbetts  Road,  NH 

U.S.  Smelter  and  Lead  Refinoy,  IN 

United  Heckathom,  CA 

United  Creosoting  Company.  TX 

Potential/Indeterroinate  Public  Health 
Threat 

Anderson  Development,  MI 

East  Helena  Smelter,  MT 

General  Electric  Co/Shepherd  Farm,  NC 

GSX.se 

Jackson  Township  Landfill,  NJ 
Lemberger  Transport  ft  Recycling  Landfill. 

WI 

Marina  Shale  Processors,  Inc,  LA 
Motor  Wheel,  MI 
Munisport  Landfill,  FL 
Navajo-Desiderio  ft  Navajo  Brown  Uranium 
Mine.  NM 

North  Sea  Municipal  Landfill,  NY 
Precision  Plating.  CT 
Reilly  Tar  and  Chemical,  IN 
Welsh  Road  Landfill,  PA 

[FR  Doc.  93-18919  Filed  8-6-93;  8:45  am) 
BU.UNC  COOC 

Centers  for  Disease  Control  and 
Prevention 

National  Institute  for  Occupational 
Safety  and  Health 

[Announcement  Number  354] 

Cooperative  Agreements  for  Lead 
Poisoning  Prevention  With  States  fri 
Collaboration  With  Local  Health 
Departments  Availability  of  Funds  for 
Fiscal  Year  1993 

Introduction 

The  Onters  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1993 
funds  for  a  cooperative  agreement 
program  with  state  departments  of 
health  and/or  appropriate  agencies  of 
state  government  su^  as  departments  of 
labor  or  environment,  to  build  state 
capacity  for  conducting  lead  poisoning 
revention  programs  through  local 
ealth  departments.  This  cooperative 
agreement  will  assist  the  recipient  state 
health,  labmr,  or  envircHunMit 
departments  in  wmidng  with  or  through 
local  heelth  departments  to  develop 
programs  to  prevent  diseases  resultant 
from  lead  exposure  in  small  businesses. 

This  cooperative  agreMnent  program 
will  significantly  strengthen  the  puUic 
health  infrastructure  by  demonstrating  a 
role  for  local  health  departments  in  the 
occupational  health  promotion  and 
prevention  activities  in  coordination 
with  state  agencies. 
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The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  qiiality  of  life.  This  aimouncement 
is  related  to  the  priority  areas  of 
Occupational  Safety  and  Health,  and 
Environmental  Health.  (For  ordering  a 
copy  of  Healthy  People  2000,  see  the 
section  Where  to  Obtain  Additional 
Information.) 

Authority 

This  program  is  authorized  under 
Section  301(a)  of  the  Public  Health 
Service  Act,  [42  U.S.C.  241(a)],  as 
amended,  and  the  Occupational  Safety 
and  Health  Act  of  1970,  section  20(a) 

[29  U.S.C.  669(a)]. 

Eligible  Applicants 
Assistance  will  be  provided  to  the 
official  state  or  territorial  health 
departments,  and/or  state  departments 
of  labor  or  environment.  This  includes 
the  District  of  Columbia,  American 
Samoa,  the  Commonwealth  of  Puerto 
Rico,  the  Virgin  Islands,  the  Federated 
States  of  Micronesia,  Guam,  the 
Northern  Mariana  Islands,  the  Republic 
of  the  Marshall  Islands,  the  Republic  of 
Palau,  and  federally  recognized  Indian 
tribal  governments  and  territories. 

Note:  State  departments  of  labor  and/or 
environment  with  occupational  safety  and 
health  jurisdiction  must  apply  in 
collaboration  with  their  state  or  territorial 
health  department. 

Applicants  must  have  regulations  for 
laboratory-based  reporting  of  blood  lead 
levels  consistent  with  current  CDC 
Surveillance  Guidelines  (see  section 
Where  to  Obtain  Additional 
Information)  and  active  Adult  Blood 
Lead  Epidemiology  and  Surveillance 
programs  (ABLES). 

Availability  of  Funds 
Approximately  $110,000  is  a/ailable 
in  FY  1993  to  fund  one  to  two  awards. 

It  is  expected  that  the  average  award 
will  range  from  $55,000  to  $110,000.  It 
is  expected  that  the  award(s)  will  begin 
on  or  about  September  30. 1993,  and  are 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  two 
years.  Funding  estimates  may  vary  and 
are  subject  to  change. 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  the 
availability  of  Kinds. 

Purpose 

The  purpose  of  these  awards  is  to 
assist  state  departments  with 
responsibilities  for  occupational  health. 


in  collaboration  with  local  health 
departments,  to  develop  effective 
models  for  intervention  in  the 
prevention  of  lead  poisoning.  In 
particular,  the  focus  for  the  local  health 
departments  should  be  on  lead-using 
industries  covered  under  the  OSHA 
Lead  Standard  for  General  industry  (29 
CFR  1025.1910),  such  as  radiator  repair 
shops,  in  their  localities  to  determine 
methods  for  effective  interventions  to 
control  lead  exposures  in  small  business 
environments.  An  elective  intervention 
strategy  developed  by  the  program  will 
serve  as  a  model  for  local  health 
departments  nationally. 

Goals 

The  Lead  Poisoning  Preventicm 
Program  with  States  in  Collaboration 
with  Local  Health  Departments  has  the 
following  goals: 

1.  Develop  a  model  for  intervention 
related  to  lead  poisoning  at  the  local 
level  for  small  businesses; 

2.  Build  occupational  disease 
prevention  capacity  via  state  health 
departments  or  other  appropriate 
agencies  at  the  local  level; 

3.  Design,  field  test,  demonstrate,  and 
evaluate  the  effectiveness  of  the 
intervention. 

Program  Requirements 

Applicants  must  focus  their  efforts  at 
the  local  health  department  level  and  on 
small  businesses  that  use  lead, 
preferably  radiator  repair  shops,  where 
control  technology  exists  to  limit  lead 
exposure.  Throughout  the  project 
period,  recipients  will  work  in 
cooperation  with  NIOSH  towards 
achieving  these  goals. 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  activities  imder 
A.,  below,  and  CDC/NIOSH  will  be 
responsible  for  conducting  activities 
imder  B.,  below: 

A.  Recipient  Activities 

1.  Develop  an  effective  working 
relationship  with  local  health 
department(s). 

2.  Revise  and  refine  the  methodology 
for  the  proposed  intervention  and 
evaluation  as  described  in  the  program 
application. 

3.  Implement  the  revised  and 
approved  intervention  and  evaluation. 

4.  Conduct  a  thorough  evaluation  of 
the  model  program. 

B.  CDC/NIOSH  Activities 

1.  Provide  technical  assistance  and 
consultation  in  the  implementation  of 
the  model  program  throughout  the 
project  period. 


2.  Provide  assistance  in  the  conduct  of 
field  investigations  and  intervention 
efforts,  at  the  recipient’s  request. 

3.  Provide  guidelines  for  evaluating 
the  intervention  activities  and  technical 
assistance  for  the  evaluation. 

Evaluation  Criteria 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

1.  The  clarity,  feasibility,  and 
scientific  soundness  of  the  approach. 

The  following  will  be  specifically  ■ 
considered:  (30%) 

a.  Who  will  be  targeted  for  the 
intervention? 

b.  How  will  the  intervention  be 
conducted  and  by  whom? 

c.  How  will  the  intervention  be 
evaluated? 

d.  How  and  when  will  the  data  be 
analyzed? 

2.  The  extent  to  which  the  proposed 
activities  are  likely  to  result  in 
development  and  execution  of  a  model 
intervention  strategy  to  prevent  and 
reduce  occupational  lead  poisoning  in 
small  businesses  through  local  health 
departments  (as  defined  in  the  Program 
Requirements  section.)  (25%) 

3.  The  extent  to  which  the  proposed 
schedule  for  accomplishing  each  of  the 
project  activities,  and  the  methods  for 
evaluating  each  activity,  are  clearly 
defined  and  appropriate.  (15%) 

4.  The  extent  to  which  the  proposed 
activities  are  likely  to  result  in  the  use 
of  the  model  program  by  other  local 
health  departments.  (15%) 

5.  The  extent  to  which  the 
qualifications  and  time  commitments  of 
project  personnel  are  clearly 
documented  and  appropriate  for 
implementing  the  proposal.  (10%) 

6.  The  extent  to  which  the  proposal 
would  make  effective  use  of  existing 
resources  and  expertise  within  the 
applicant  agency  or  through 
collaboration  with  other  agencies.  (5%) 

7.  The  extent  to  which  the  budg^  is 
reasonable,  clearly  justified,  and 
consistent  with  the  intended  use  of 
funds.  (Not  Scored) 

Executive  Order  12372  Review 

Applications  are  subject  to  the 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  12372.  Executive  Order  12372 
sets  up  a  system  for  state  and  local 
government  review  of  proposed  Federal 
assistance  applications.  Applicants 
(other  then  federally  recognized  Indian 
tribal  governments)  should  contact  their 
state  Single  Point  of  Contact  (SPOC)  as 
early  as  possible  to  alert  them  to  the 
prospective  applications  and  receive 
any  nece«;sary  instructions  on  the  state 
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process.  For  proposed  projects  serving 
more  than  one  state,  the  applicant  is 
advised  to  contact  the  SPOC  of  each 
affected  state.  A  ciirrent  list  of  SPCX^  is 
included  in  the  application  kit.  If  SPOCs 
have  any  state  process 
recommendations  on  applications 
submitted  to  CDC,  they  should  forward 
them  to  Henry  S.  Cassell,  III,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Invention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  room  300, 
Mailstop  E-13,  Atlanta,  Georgia  30305, 
no  later  than  30  days  after  the  deadline 
date  for  new  and  competing  awards.  (A 
waiver  for  the  60  day  requirement  has 
been  requested.)  The  granting  agency 
does  not  guarantee  to  “accommodate  or 
explain”  state  process  recommendations 
it  receives  after  that  date. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  Reporting  System 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.283. 

Other  Requirements 
Paperwork  Reduction  Act 

Projects  involving  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  the  cooperative 
agreement  will  be  subject  to  review  by 
the  Office  of  Management  and  Budget 
(OM6)  under  the  Paperwork  Reduction 
Act. 

Application  Submission  And  Deadline 

The  original  and  two  copies  of  the 
application  PHS  Form  5161-1  must  be 
submitted  to  Henry  S.  Cassell  III,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  I^evention  (CDC),  255 
Paces  Ferry  Road,  NE.,  room  300, 
Mailstop  ^13,  Atlanta,  Georgia  30305, 
on  or  before  August  20, 1993.  The 
program  announcement  and  application 
kit  were  sent  to  all  eligible  applicants  on 
June  30, 1993. 

1.  Deadline 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 

A.  Received  on  or  before  the  deadline 
date,  or 

B.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 


a  legibly  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing.) 

2.  Late  Applications 

Applications  which  do  not  meet  the 
criteria  in  l.A.  or  l.B.  above  are 
considered  late  applications.  Late 
applications  will  not  be  considered  in 
either  current  competition  and  will  be 
returned  to  the  applicant. 

Where  to  Obtain  Additional 
Information 

A  complete  program  description  and 
information  on  application  procedures, 
an  application  package,  and  business 
management  technical  assistance  may 
be  obtained  from  Georgia  Jang,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  room  300, 
Mailstop  E-13,  Atlanta,  Georgia  30305, 
(404) 842-6814. 

Programmatic  technical  assistance 
may  by  obtained  from  Janie  Gittleman, 
Ph.D,  or  Paul  Seligman,  M.D.,  National 
Institute  for  Occupational  Safety  and 
Health,  Division  of  Surveillance,  Hazard 
Evaluations,  and  Field  Studies,  Robert 
A.  Taft  Laboratory,  4676  Columbia 
Parkway,  Cincinnati,  Ohio  45226, 
telephone  (513)  841-4353. 

Please  refer  tq  Announcement 
Number  354  when  requesting 
information  and  submitting  an 
application. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report:  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report; 
Stock  No.  017-001-00473-1)  referenced 
in  the  Introduction  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  E)C  20402-9325,  telephone 
(202) 783-3238. 

Dated:  August  3, 1993. 

Phillip  W.  Strine, 

Acting  Director,  National  Institute  for 
Occupational  Safety  and  Health  Centers  for 
Disease  Control  and  Prevention  (CDC). 

[FR  Doc.  93-18915  Filed  8-6-93;  8:45  am) 
MLUNC  CODE  4160-1»-P 


National  Institute  for  Occupational 
Safety  and  Health 

[Program  Announcement  Number  353] 

Cooperative  Agreement  for  Research, 
Design,  and  Development  of 
Concurrent  Engineering  Systems  and 
Technologies 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC),  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  announces  the  availability  of 
fiscal  year  (FY)  1993  funds  for  a 
cooperative  agreement  to  foster 
scientific  collaboration  and  cooperation 
for  scientific  technologies  of  concurrent 
engineering  and  occupational  safety  and 
health.  Concurrent  engineering  is 
defined  as  an  integrated,  systematic 
approach  to  the  design  of  products  and/ 
or  processes  from  conceptualization 
through  completion.  Concurrent 
engineering  emphasizes  integration  of 
available  resources,  and  utilizes 
computer-assisted,  networked, 
multimedia,  communication 
environments  to  facilitate  information 
sharing  and  transfer.  This  cooperative 
agreement  will  significantly  strengthen 
occupational  public  health  resear^  and 
intervention  strategies  by  testing  the 
feasibility  of  applying  the  principles  of 
concurrent  engineering  to  improving 
worker  safety  and  health.  In  turn,  the 
technologic  practice  of  concurrent 
engineering  will  be  enhanced  through 
the  inclusion  of  the  principles  of  disease 
and  injury  safety  strategies. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of 
Occupational  Safety  and  Health.  (For 
ordering  a  copy  of  Healthy  People  2000, 
see  the  section  Where  to  obtain 
additional  information.) 

Authority 

This  program  is  authorized  under 
section  20(a)  of  the  Occupational  Safety 
and  Health  Act  of  1970  [29  U.S.C. 
669(a)]  and  sections  301  [42  U.S.C.  241] 
and  317  [42  U.S.C.  247(b)]  of  the  Public 
Health  Service  Act,  as  amended. 

Eligible  Applicants 

Eligible  applicants  include  nonprofit 
and  for-profit  organizations.  Thus, 
universities,  colleges,  research 
institutions,  hospitals,  other  public  and 
private  organizations,  state  and  local 
health  departments  or  their  bona  fide 
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agents  or  instrumentalities,  and  small, 
minority  and/or  women-owned 
businesses  are  eligible  for  this 
cooperative  agreement. 

Availability  of  Funds 

Approximately  $230,000  is  available 
for  FY  1993  to  fimd  one  cooperative 
agreement.  It  is  expected  that  the  award 
will  begin  on  or  almut  September  30. 
1993,  and  will  be  made  for  a  12-month 
budget  period  within  a  project  period  of 
up  to  2  years.  Funding  estimates  may 
vary  and  are  subject  to  change. 
Continuation  awards  within  the  project 
period  will  be  made  on  the  basis  of 
satisfactory  progress  in  meeting  the 
project  objectives  and  on  the  availability 
of  funds. 

Purpose 

The  purpose  of  this  cooperative 
agreement  is  for  the  recipient  to  design, 
implement,  and  evaluate  two  projects 
which  merge  the  scientific  principles  of 
concurrent  engineering  and 
occupational  safety  and  health 
prevention  efforts.  The  following  are 
some  examples  of  potential 
applications: 

•  Development  and  integration  of 
real-time,  on-line  electronic  surveillance 
systems  including  automated  coding 
subsystems,  for  occupational  injuries 
and  diseases. 

•  Development  of  advanced 
protective  equipment  using  novel 
telemetry,  microelectronics,  sensor,  and 
heads-up  display  technologies. 

•  Application  of  virtual  reality 
systems  and  simulators  to  aid  in 
equipment  design,  testing,  certification, 
and  personnel  training. 

•  Development  and  implementation 
of  new  and  emerging  technologies  such 
as  robotics,  intelligent  sensors,  expert 
systems,  and  ergonomics. 

•  Development  of  advanced 
laboratory  protocols  for  research  design, 
testing,  protective  equipment 
certification,  and  personnel  training. 

•  Development  and  implementation 
of  project  management  systems. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  the  activities 
under  A.,  below,  and  QXVNIOSH  shall 
be  responsible  for  conducting  activities 
under  B.,  below: 

A.  Recipient  Activities 

1.  Conduct  research,  design,  and 
implement  concurrent  engineering 
technologies  and  methodologies  for  two 
engineering  design  projects. 

2.  Develop  an  engineering  project 
description  or  plan  for  each  project, 


including:  (a)  a  system  for  ascertaining 
the  ongoing  progress  of  the  project  and 
(b)  the  exact  method  for  inclusion  of 
OSH  principles. 

3.  Revise  and  refine  the  design  of  the 
two  projects. 

4.  Implctment  the  revised  and 
approved  activity. 

5.  Develop  a  method  to  evaluate  the 
degree  of  success  of  the  cooperative 
agreement. 

B.  CDC/NJOSH  Activities 

1.  Provide  technical  assistance  and 
consultation  in  the  implementation  of 
the  two  projects  in  the  areas  of 
occupational  safety  and  health. 

2.  Collaborate  with  recipient  on  the 
on-going  progress  and  method  of 
including  OSH  principles. 

3.  Collaborate  with  recipient  on  the 
design  of  protocols. 

4.  Provide  assistance  on  the 
evaluation  of  the  project. 

Evaluation  Criteria 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

1.  Demonstrated  expertise  in  the 
principles  and  methodologies  of 
concurrent  engineering.  (30%) 

2.  Demonstrated  ability  to  apply 
concurrent  engineering  principles  to 
complex  problems  and  obtain 
appropriate  and  effective  solutions. 
(15%) 

3.  Quality  and  completeness  of  the 
plan  eind  approach,  including  a 
prop>osed  time  schedule,  for 
accomplishing  the  activities  and 
objectives  for  this  cooperative 
agreement.  (30%) 

4.  The  qualifications  and  time 
commitment  of  the  proposed  staff,  type 
and  quality  of  facilities  and  equipment, 
and  administrative  support  to  be 
applied  to  the  activities  of  this 
cooperative  agreement.  (25%) 

5.  Budget,  (not  scored) 

Executive  Order  12372  Review 

Applications  are  not  subject  to  review 
as  governed  by  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  number  of  this 
program  is  93.262. 


Other  Requirements 
PaperwoHc  Reduction  Act 

Projects  that  involve  the  collection  of 
information  horn  10  or  more  individuals 
and  funded  by  the  cooperative 
agreement  will  be  subject  to  review  by 
the  Office  of  Management  and  Budget 
(OMB)  imder  the  Paperwork  Reduction 
Act.  I 

Application  Submission  and  Deadline  I 

The  original  and  five  copies  of  the 
application  PHS  Form  398  must  be 
submitted  to  Henry  S.  Cassell,  III,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  I^evention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Mailstop  E-13, 
room  300,  Atlanta,  Georgia  30305,  on  or 
before  September  9, 1993. 

1.  Deadline 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 

(a)  Received  on  or  before  the  deadline 
date,  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  review  group.  Applicants  must 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  the  U.S.  Postal  Services  as  proof  of 
timely  mailing.  Private  meter^ 
postmarks  shall  not  be  acceptable  as 
proof  of  timelv  mailing. 

2.  Late  Applications 

Applications  which  do  not  meet  the 
criteria  in  l.(a)  or  l.(b)  above  are 
considered  late  applications.  Late 
applications  will  not  be  considered  in 
the  current  competition  and  will  be 
returned  to  the  applicant. 

Where  To  Obtain  Additional 
Information 

To  receive  additional  written 
information,  call  (404)  332-4561.  You 
will  be  asked  to  leave  your  name, 
address,  and  phone  number,  and  will 
need  to  refer  to  Announcement  Number 
353.  You  will  receive  a  complete 
program  description,  information  on 
application  procedures,  and  application 
forms. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  teclinical 
assistance  may  be  obtained  from  Georgia 
Jang,  Grants  Management  Specialist, 
Grants  Management  BrancJi, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road,  NE., 
Room  300,  Mailstop  E-13,  Atlanta, 
Georgia  30305,  telephone  (404)  842- 
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6814.  Programmatic  technical  assistance 
may  be  obtained  from  Richard  Metzler, 
National  Institute  for  Occupational 
Safety  and  Health,  Division  of  Safety 
Research,  944  Chestnut  Ridge  Road, 
Morgantown,  West  Virginia  26505- 
2888,  telephone  (304)  284-5722. 

Please  refer  to  Annoimcement 
Number  353  when  requesting 
information  and  submitting  an 
application. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report, 
Stock  No.  017-001-00473-1)  referenced 
in  the  Introduction  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-0325,  telephone 
(202)  783-3238. 

Dated:  August  3, 1993. 

Phillip  W.  Strine, 

Acting  Director,  National  Institute  for 
Occupational  Safety  and  Health,  Centers  for 
Disease  Control  and  Prevention  (GDC). 

(FR  Doc.  93-18928  Filed  8-6-93;  8:45  am] 
BILUNO  CODE  4160-1S-P 


[Program  Announcement  No.  350] 

National  Institute  for  Occupational 
Safety  and  Health;  Occupational 
Health;  Nurses  In  Agricultural 
Communities;  Notice  of  Availability  of 
Funds  for  Fiscal  Year  1993 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1993 
funds  for  cooperative  agreements  for 
programs  to  prevent  occupational 
illness  and  injury  in  workers  employed 
in  agriculture.  These  programs  will 
conduct  surveillance  and  develop 
intervention  strategies  to  reduce  injury 
and  disease  rates  among  Americans 
engaged  in  agricultural  work  and  will 
develop  more  complete  information  on 
agricultural  injury  and  disease 
problems.  Nurses  will  be  used  in  an 
effort  to  identify,  report,  and  prevent 
certain  sentinel  health  events  related  to 
agricultural  hazards. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  annoimcement 
is  related  to  the  priority  area  of 
Occupational  Safety  and  Health.  (For 
ordering  a  copy  of  Healthy  People  2000 
see  the  section  Where  to  Obtain 
Additional  Information.) 


Authority 

This  program  is  authorized  under 
section  20(a)  of  the  Occupational  Safety 
and  Health  Act  of  1970  (29  U.S.C. 

669(a))  and  the  Public  Health  Service 
Act  section  301(a),  (42  U.S.C.  241(a)),  as 
amended. 

Eligible  Applicants 

Assistance  will  be  provided  only  to 
the  official  health  departments  of  states 
or  their  bona  fide  agents  or 
instrumentalities.  This  includes  the 
District  of  Columbia,  American  Samoa, 
the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Federated  States  of 
Micronesia,  Guam,  the  Northern 
Mariana  Islands,  the  Republic  of  the 
Marshall  Islands,  the  Republic  of  Palau, 
and  federally-recognized  Indian  tribal 
governments. 

These  programs  are  designed  to  link 
state  and  territorial  health  departments 
to  agricultural  areas  and,  in  some 
instances,  specifically  to  local  hospitals. 

Availability  of  Funds 

Approximately  $176,000  is  available 
in  FY  1993  to  fund  1  to  2  awards.  It  is 
expected  that  the  average  award  will  be 
approximately  $88,000,  ranging  from 
approximately  $60,000  to  $100,000.  It  is 
expected  that  the  awards  will  begin  on 
or  about  September  30, 1993,  and  will 
be  made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  two 
years.  Funding  estimates  may  vary  and 
are  subject  to  change. 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  the 
availability  of  hinds. 

Purpose 

The  purpose  of  the  Occupational 
Health  Nurses  in  Agricultural 
Commimities  (OHNAC)  program  is  to 
conduct  ongoing,  responsive 
surveillance  of  agriculture-related 
disease  and  injury  through  the 
employment  and  placement  of  nurses 
(preferably  with  occupational  health 
training)  in  agricultural  communities. 
These  nurses  will  identify  and  report 
agriculture-related  disease  and  injury 
cases  to  the  state  or  territorial  health 
departments,  conduct  or  participate  in 
the  follow-up  investigations  of  sentinel 
health  events,  and  provide  instruction 
in  local  high  school  vocational 
agricultural  classes  and  health  classes. 
They  will  provide  disease  and  injury 
prevention  information  to  individuals 
and  families  at  risk  with  the  assistance 
of  county  extension  agents,  home 
economists,  the  state  or  territorial  health 
department  or  other  community 
resources  when  appropriate.  They  will 
also  assist  the  local  and  state  or 


territorial  health  department  in 
collecting  other  agricultural  job-related 
fatality,  safety  and  health  data,  and  in 
conducting  community  evaluations  of 
occupational  agriculture  risk  factors. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  the  activities 
under  A.,  below,  and  CDC/NIOSH  shall 
be  responsible  for  conducting  activities 
under  B.,  below; 

A.  Recipient  Activities 

1.  Develop,  implement  and  maintain 
a  community-based  sy.stem  of  reporting 
agricultural  job-related  diseases  and 
injuries  through  the  employment  and 
assignment  of  nurses  (preferably  nurses 
with  occupational  health  training)  in 
agricultural  locales  that  convey  ^e 
agricultural  representativeness  of  the 
state  and  that  would  most  benefit  from 
such  a  nurse  assignee.  Maintain  regular 
supportive  contact  with  the  assienees. 

2.  Select  targeted  sentinel  health 
incidents  associated  with  the  work  that 
agricultural  workers  and  their  families 
perform:  (a)  Acute  pesticide  poisonings 
and  dermatoses;  (b)  bacteria-related 
diarrheal  diseases  and  tuberculosis 
among  migrant  agricultural  workers  and 
their  ^ildren;  (c)  agricultural  worksite- 
and  farm  implement-related 
amputations,  fatalities,  injuries  and 
severe  disabilities;  (d)  hypersensitivity 
pneumonitis  and  other  acute  respiratory 
insults;  and  (e)  musculoskeletal 
disorders;  and  noise-induced  hearing 
loss. 

The  choice  of  sentinel  events  should 
be  affected  by  any  prior  experience  with 
surveillance  in  agricultural 
communities,  and  the  flexibility  to 
respond  to  the  recognition  of  new 
problems  should  be  maintained. 

Incident  reports  should  be  sought 
from  emergency  rooms,  hospital 
admission  and  discharge  summaries, 
physicians’  offices,  directly  from 
agricultural  workers  (who  may  not  seek 
professional  health  services  for 
occupational  health  concerns),  health 
department  reporting  records  and 
disease  registries,  community  hospitals, 
and  migrant  health  clinics,  and  other 
community  sources  as  appropriate. 
Current  exposure  information  on 
machinery  and  equipment  used  by 
agricultural  workers,  including  typical 
operating  times  and  circumstances,  may 
also  be  included. 

3.  Identify  a  suitable  location  for  the 
physical  assignment  of  a  nurse,  most 
likely  in  a  local  or  county  health 
department  or  community  health  center, 
an  agricultural  extension  service  office, 
hospital  or  some  other  community  or 
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municipal  government  office  which 
serves  the  needs  of  that  agricultural 
community  and  where  access  to 
agricultural,  migrant  and  seasonal 
workers,  their  families,  and  extension 
agents  would  be  facilitated. 

4.  Provide  report  of  incident  cases  and 
outbreaks  of  significant  illnesses  and 
injuries  ascertained  by  project  nurses. 
(Significant  events  could  include 
fatuities,  multiple  occurrences  or  single 
occurrences  affecting  multiple 
individuals,  occurrences  of  new  or 
emerging  problems,  conditions  such  as 
organic  dust  toxic  syndrome  which  are 
of  particular  importance  to  agriculture, 
and  others  in  accordance  to  NIOSH 
guidance.) 

5.  Collaborate  with  county  extension 
agents,  agricultural  workers,  agricultural 
worksite  owners,  NIOSH  staff,  health 
department,  and  hospital  emergency 
room,  outpatient  and  inpatient 
personnel  in  developing  a  process  of 
case  follow-up  with  agricultural  workers 
and  families  to  ascertain  preventable 
causes  of  illnesses  and  injiiries  leading 
to  the  development  and  ffissemination 
of  disease  and  injury  prevention 
strategies. 

6.  Collaborate  with  the  local  medical 
commimity,  schools,  cooperative 
extension  service,  agriculture  workers, 
agricultural  worksite  owners,  adult  and 
youth  farmer  associations,  NIOSH  staff, 
and  health  department  persoimel  to 
provide  health  education  and  promotion 
that  incorporates  agricultural  vocation 
classes,  health  classes,  and  other 
appropriate  areas. 

7.  Evaluate  the  activities  of  the 
agricultural  commtmity-based  nurse  in 
terms  of  the  altered  degree  of  case 
ascertainment  and  the  effectiveness  of 
worksite  follow-up  and 
recommendations. 

8.  Develop  and  adhere  to  a  timetable 
for  planning  and  implementing  this 
project. 

9.  Collaborate  with  NIOSH  in:  (a) 
Training  and  providing  orientation  for 
nurse  assignees  in  occupational  safety 
and  health  and  taking  occupational 
histories;  (b)  introducing  nurse 
assignees  to  concepts  in  surveillance 
and  reporting;  (c)  securing  expertise  and 
assistance  to  site  nurses  and  local  health 
officials  to  perform  appropriate  health 
screening  and  testing;  (d)  securing 
technical  support  ranging  from  site 
investigations  to  supplying  handout 
literature;  and  (e)  final  evmuation  of  the 
proposed  activity. 

10.  Transmit  data  in  an  electronic 
format  to  NIOSH. 

11.  Collaborate  with  other  NIOSH- 
frmded  occupational  and  agricultmal 
health  and  safety  activities  in  the  state 
or  region.  (These  could  include  the 


Farm  Family  Health  and  Hazard 
Surveillance  (FFHHS)  project; 
Agricultural  Health  Promotion  Systems 
(AHPS);  regional  Centers  for 
Agricultural  Disease  and  Injury 
Research,  Education  and  Prevention, 
Cancer  Control  in  Agriculture,  the 
Sentinel  Event  Notification  System  for 
Occupational  Risks  (SENSOR)  and  the 
Fatality  Assessment.  Control  and 
Epidemiology  (FACE)  program.) 

The  following  directions  are  offered 
as  guidance  as  to  the  responsibilities  of 
the  nurse  assignee: 

1.  Identify  agriculture-related 
fatalities,  illnesses  and  injuries; 

2.  Provide  liaison  (i.e.,  gaining  entry 
to  the  agricultural  worksite,  obtaining 
cooperation  from  local  residents)  to 
local,  state  or  territorial  health 
departments  and/or  NIOSH  personnel 
doing  site  evaluations; 

3.  Collaborate  with  the  local  medical 
commimity,  schools,  county  extension 
agents,  agriculture  workers,  agricultural 
worksite  owners,  adult  and  youth 
farmer  associations,  NIOSH  staff,  and 
other  health  department  personnel  to 
provide  outrea(±  for  health  education 
and  health  promotion  and  prevention 
within  agricultural  regions  of  the  state. 
This  may  be  accomplished  through: 

a.  Receiving  and  forwarding  case 
reports, 

b.  Making  worksite  visits. 

c.  Providing  instructional  programs, 

d.  Assisting  county  and  state  or 
territorial  health  departments  in  data 
collection  and  community  evaluation  of 
agricultural  fatalities  and  job-related 
health  and  safety  data  and  risk  factors, 

e.  Using  an  on-site  personal  computer 
and  modem  link  with  the  state  or 
territorial  health  department  for 
reporting  cases  and  requesting  technical 
assistance  (This  will  permit  timely 
responses  from  health  personnel  and 
timely  requests  for  site  investigations 
when  appropriate.), 

f.  Assisting  in  case  determination  and 
making  referrals  to  industrial  hygiene 
and  medical  specialists  elsewhere 
including  NIOSH, 

g.  Providing  sensitive,  confidential 
attention  to  reported  cases,  including 
case  confirmation  and  determination  of 
appropriate  follow-up, 

h.  Assisting  in  the  assessment  and 
evaluation  of  the  effectiveness  of 
intervention  methods  proposed  by  site 
investigators, 

i.  Coordinating  and  assisting,  when 
necessary,  in  conducting  appropriate 
and  effective  evaluation  of  worksite 
factors  potentially  responsible  for  the 
case, 

j.  Preparing  and  distributing  case 
summaries  and  recommendations  to  the 


medical,  public  health,  academic  and 
farming  communities,  and 

k.  Cmlaborating  with  occupational 
safety  and  health  expertise  available  in 
the  community,  region,  and  state  or 
territory  firom  academic  and  medical 
institutions.  NIOSH  occupational  safety 
and  health  Educational  Resource 
Centers  (ERCs),  occupational  health 
groups,  local  and  county  health 
departments,  county  extension  offices, 
and  adult  and  youth  farm  associations 
(e.g.,  the  Grange.  4-H  Clubs,  Future 
Farmers  of  America). 

B.  CDC/NIOSH  Activities 

l.  Provide  technical  assistance  in  ail 
phases  of  the  development, 
implementation  and  maintenance  of 
these  cooperative  agreements, 
including,  but  not  limited  to.  providing 
guidance  on  occupational  conditions 
appropriate  for  reporting, 
recommending  reporting  guidelines, 
developing  case  reporting  forms, 
developing  and  providing  booklets  and 
educational  materials  to  be  used  by  the 
nurse  assignees  in  carrying  out 
intervention  and  prevention  functions, 
and  providing  NIOSH  publications  and 
other  documents  to  nurse  assignees  or 
field  location,  when  appropriate  and 
needed; 

2.  Provide  expertise  and  assistance  to 
site  nurses  and  local  health  officials  to 
assist  in  problem  identification  and 
resolution,  and  provide  technical 
support  which  may  range  firom  site 
investigation  to  supplying  literature, 
depending  on  applicant’s  resources; 

3.  Assist  in  conducting  field 
investigations  and  intervention  efforts 
and  responding  to  incident  reports 
requiring  field  follow-up; 

4.  Provide  technical  assistance  in 
evaluation  of  the  results  of  the 
reporting,  intervention  and  outreach 
activities; 

5.  Promote  and  facilitate 
collaboration,  as  appropriate,  with 
safety  and  health  researchers  funded 
under  other  NIOSH-sponsored 
surveillance  and  agricultural  initiatives; 
and 

6.  Assist  in  disseminating  a 
description  of  the  impact  of  community- 
based  outreach  nurses  in  agricultural 
communities. 

Evaluation  Criteria 

The  applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

1.  Proposed  plan  for  sentinel  event 
surveillance,  including  the  selection  of 
appropriate  agriculture  related  target 
conditions  amenable  to  further 
investigative  and  preventive  efforts  and 
a  demonstrated  ability  to  obtain  case 


42336 


Federal  Register  /  Vol.  58,  No.  151  /  Monday,  August  9,  1993  /  Notices 


reports  with  adequate  identifiers  to 
enable  follow-up  efforts.  (20%) 

2.  Documented  experience  conducting 
timely  follow-up  evaluations  of  affected 
agricultural  sites.  (The  conduct  of  these 
evaluations  should  include  timely  and 
appropriate  epidemiologic,  industrial 
hygiene  and  engineering  support  from 
state.  Federal  or  other  clearly  identified 
sources.)  (20%) 

3.  Demonstrated  capability  of  the 
proposed  staff,  including  project  nurses, 
to  perform  surveillance,  follow-up  and 
prevention  activities  in  agricultural 
communities.  (Substantial  in-kind  time 
and  resources  should  be  committed  to 
the  program.)  (15%) 

4.  Scope  of  plans  and  demonstrated 
ability  to  provide  outreach  to 
communities  through,  for  example, 
schools,  county  extension  offices,  and 
other  municipal  and  civic  organizations. 
(15%) 

5.  Demonstrated  capacity  for  creative 
collaboration  and  coordination  with 
local  community,  state,  and  Federal 
expertise  for  the  purposes  of 
implementing  the  proposed  outreach, 
reporting,  intervention,  consultation 
and  training  efforts.  (10%) 

6.  Suitability  of  the  geographic 
locations  selected  for  the  ntirses’ 
activities*  (5%) 

7.  Proposed  schedule  for  initiating 
and  accomplishing  the  activities  of  the 
cooperative  agreement.  (5%) 

8.  Capability  to  provide  confidential 
handling  of  individual  incident  reports 
as  medical  informaticm.  (5%) 

9.  A  feasible  plan  to  evaluate 
techniques  for  the  outreach,  reporting 
and  follow-up  strategies,  and  the  overall 
impact  of  the  project.  (5%) 

10.  Extent  to  which  the  program 
budget  is  reasonable,  clearly  justified 
and  consistent  with  the  intended  use  of 
cooperative  agreement  funds.  (The 
budget  should  indicate:  (a)  Anticipated 
costs  for  personnel,  travel, 
communications  and  postage, 
equipment  contracts,  and  miscellaneous 
supplies  for  the  budget  period;  and  (b) 
the  applicant’s  and  other  sources  of 
funds  that  will  be  contributed  to  meet 
those  needs.)  (Not  Scored) 

Funding  Priorities 

Higher  consideration  for  funding  will 
be  afforded  those  applications  received 
from  states  with  current  funding  under 
the  “Occupational  Health  and  ^fety 
Surveillance  Through  Health 
Departments  and  Nurses  In  Agricultural 
Communities”  program.  Public 
comment  regarding  funding  priorities  is 
not  being  solicited  doe  to  time 
constraints. 


Executive  Ordm*  12372  Review 

Applications  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  12372.  Executive  Orda*  12372 
sets  up  a  S3rstem  for  state  and  local 
government  review  of  proposed  Federal 
assistance  applications.  Applicants 
(other  than  federally-recognized  Indian 
tribal  governments)  should  contact  their 
state  Single  Point  of  Contact  (SPOC)  as 
early  as  possible  to  alert  them  to  the 
state  process.  For  proposed  projects 
serving  more  than  one  state,  the 
applicant  is  advised  to  contact  the  SPOC 
for  each  affected  state.  A  ciirrent  list  of 
SPOCs  is  included  in  the  application 
kit.  If  SPOCs  have  any  state  process 
recommendations  on  applications 
submitted  to  CE)C.  they  should  forward 
them  to  Henry  S.  Cassell.  Ill,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Invention  (QX)).  255  East 
Paces  Ferry  Road,  NE.,  Atlanta,  Georgia 
30305,  no  later  than  30  days  after  the 
application  deadline  date.  (A  waiver  for 
the  60-day  requirement  has  been 
requested.)  The  granting  agency  does 
not  guarantee  to  “accommodate  or 
explain”  for  state  process 
recommendations  it  receives  after  that 
date. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
93.262. 

Other  Requirements 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  the  cooperative 
agreement  will  be  subject  to  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  the  Paperwork  Reduction 
Act. 

Application  Submission  and  Deadline 

The  program  announcement  and 
application  kit  were  sent  to  all  eligible 
applicants  in  )une  1993. 

Where  To  Obtain  Additional 
Information 

To  receive  additional  written 
information  call  (404)  332-4561.  You 
will  be  asked  to  leave  jrour  name, 
address,  and  telephone  number  and  will 
need  to  refer  to  Announcement  Number 
350.  You  will  receive  a  complete 
program  description,  information  on 


application  procedures,  and  application 
forms. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  cfotained  from  Oppie 
Byrd,  Grants  l^nagement  Specialist, 
Grants  Management  Branch. 
Procurement  and  Grants  Office.  Centers 
for  Disease  Control  and  Prevention 
(GDC),  Mailstop  E13,  255  East  Paces 
Ferry  Road,  NK,  room  300,  Atlanta, 
Georgia  30305,  (404)  842-6546. 
Programmatic  technical  assistance  may 
be  obtained  from  Eugene  Freund,  M.D., 
M.S.P.H.,  NIOSH,  Division  of 
Surveillance,  Hazard  Evaluations  and 
Field  Studies,  4676  Columbia  Parkway, 
Mailstop  R-21,  Cincinnati,  Ohio  45226, 
(513) 841-4353. 

Please  refer  to  Announcement 
Number  350  when  requesting 
information  and  submitting  an 
application. 

Potential  applicants  may  obtain  a 
copy  of  Healdiy  People  2000  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report, 
Stock  No.  017-001-00473-1)  referenced 
in  the  Introduction  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington.  DC  20402-9325 
(telephone:  202-783-3238). 

Dated:  August  3. 1993. 

Phillip  W.  Slrine, 

Acting  Director,  National  Institute  for 
Occupational  Safety  and  Health.  Centers  for 
Disease  Control  and  Prevention  (CDCJ. 
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[Program  Announcement  No.  348] 

National  Institute  for  Occupational 
Safety  and  Health;  Reducing  Work- 
Related  Musculoskeletal  Disorders  and 
Cardiovascular  Diseases  Among 
Workers  in  Transportation  Equipment 
Manufacturing  and  Related  Industries; 
Notice  of  Availability  of  Funds  for 
Fiscal  Year  1993 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (GDC)  announces  the 
availability  of  fiscal  year  (FY)  1993 
funds  for  a  cooperative  agreement  to 
conduct  studies  to  examine  the 
prevalence  and  etiology  of  work-related 
musculoskeletal  disoi^ers  and 
cardiovascular  diseases  among  wmkers 
employed  in  transportation  equipment 
manufacturing  and  related  industries, 
and  to  develop  related  intervention  and 
prevention  programs.  Feasibility 
assessments  for  research  on 
occupational  risk  factors  for 
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cardiovascular  disorders  related  to 
occupational  exposures  will  also  be 
considered. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of 
Occupational  Safety  and  Health.  (For 
ordering  Healthy  People  2000  see  the 
section  Where  to  Obtain  Additional 
Information.) 

Authority 

This  program  is  authorized  under 
section  20(a)  of  the  Occupational  Safety 
and  Health  Act  of  1970  (29  U.S.C.  669 
(a)). 

Eligible  Applicants 

Eligible  applicants  include  non-proHt 
and  for-profit  organizations.  Thus, 
universities,  colleges,  research 
institutions,  hospitals,  other  public  emd 
private  organizations,  state  and  local 
health  departments  or  their  bona  hde 
agents  or  instrumentalities,  and  small, 
minority  and/or  women-owned 
businesses  are  eligible  for  this 
cooperative  agreement. 

Availability  of  Funds 

Approximately  $100,000  will  be 
available  in  FY  1993  to  fund  one  award. 

It  is  expected  that  the  award  will  begin 
on  or  about  September  30, 1993,  for  a 
12-month  budget  period  within  a  project 
period  of  1  to  3  years. 

Purpose 

One  objective  of  the  cooperative 
agreement  is  to  reduce  work-related 
musculoskeletal  disorders  (WMD’s)  of 
the  upper  and  lower  extremities  and  the 
back  (e.g.,  tendinitis,  arthritis  and  nerve 
compression  syndromes  such  as  carpal 
tunnel  syndrome)  among  workers 
engaged  in  manufacturing 
transportation  equipment  and  related 
industries.  A  second  objective  is  to 
evaluate  the  association  between  work 
and  cardiovascular  disease  by: 

(1)  Developing  and  conducting  a 
study  to  evaluate  ergonomic  hazards  in 
the  work  environment  of  workers 
manufacturing  transportation 
equipment  and  related  industries  to 
assess  the  prevalence  of  WMD’s  in  the 
same  workers  and  in  a  suitable 
comparison  group,  and  to  develop 
prevention  or  intervention  projects  to 
reduce  WMD’s.  Tbe  prevention  or 
intervention  projects  will  incorporate 
the  concepts  of  worksite  analysis,  health 
and  hazard  surveillance,  hazard  control 
and  training,  and  illustrate  the  role  of 


employee  involvement  in  each  of  these 
steps.  This  project  shall  include  an 
evaluation  of  the  success  of  the 
prevention  and  intervention  activities; 
and 

(2)  Determining  the  feasibility  of 
conducting  a  study  to  evaluate  the 
association  between  occupational 
factors  and  heart  disease  among  workers 
manufacturing  transportation 
equipment  and  in  related  industries. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  the  activities 
under  A.,  below  and  ODC/NIOSH  shall 
be  responsible  for  B.,  below: 

A.  Recipient  Activities 

I.  Develop  a  Study  of  Work-Related 
Musculoskeletal  Disorders 

The  objectives  of  the  study  of  work- 
related  musculoskeletal  disorders  are  to: 

(1)  Determine  the  extent  of  ergonomic 
hazards  in  the  work  environment  of 
selected  workers  engaged  in 
manufacturing  transportation 
equipment  and  related  industries  and  a 
suitable  comparison  group;  (2)  assess 
the  prevalence  of  WMD’s  in  the  same 
workers  and  comparison  group;  and  (3) 
implement  prevention  or  intervention 
projects  to  reduce  WMD’s  and  evaluate 
their  success. 

1.  £)evelop  a  protocol  to  conduct  an 
assessment  of  the  ergonomic  hazards  in 
selected  workers,  a  study  of  the 
prevalence  of  WMD’s  among  the 
workers,  and  a  comparison  group  and  a 
strategy  for  reducing  WMD’s  in  the 
workers.  Such  a  protocol  would 
include: 

a.  Provide  criteria  for  selection  of  a 
facility  or  group  of  workers  at  risk  and 
a  suitable  comparison  group  for  this 
study. 

b.  Provide  methods  to  be  used  to 
identify  and  quantify  the  ergonomic 
hazards  to  which  the  workers  and 
comparison  group  are  exposed. 

c.  Provide  methods  for  determining 
the  prevalence  of  WMD’s  in  the  selected 
population  of  workers  at  risk  and  the 
comparison  group.  These  might  include 
the  assessment  of  symptoms  history, 
physical  examinations,  analysis  of 
worker  compensation  records,  etc.  (The 
statistical  analysis  should  be  detailed, 
and  the  methods  for  incorporating 
information  gathered  on  the  extent  of 
exposure  to  ergonomic  hazards  should 
be  described.);  and 

d.  Demonstrate  that  the  project  can  be 
carried  out  in  a  cooperative  labor- 
management  environment. 

2.  Complete  periodic  progress  reports. 
Complete  a  report  suitable  for 


publication  in  a  peer  reviewed  journal 
that  describes  the  findings  of  the 
ergonomic  hazard  identification  and  the 
epidemiologic  components. 

3.  Develop  a  protocol  to  develop  and 
implement  a  demonstration  project  to 
reduce  and  prevent  WMD’s  in  the 
selected  group  of  workers.  Such  a 
protocol  would  include: 

a.  A  description  of  the  hazards 
targeted  for  intervention;  (This 
description  will  be  based  upon 
information  collected  fiom  the 
ergonomic  hazard  identification  and 
epidemiologic  components.) 

b.  A  description  of  the  prevention  or 
demonstration  program;  (The  program 
may  include  engineering  controls, 
worker  ergonomic  training  programs, 
and  other  controls  or  a  combination  of 
things  that  reduce  worker  exposure  to 
risk  factors  associated  with  WMD’s.  The 
description  should  also  include  the  time 
line  for  the  program  and  the  expected 
results.) 

c.  A  description  of  an  evaluation  of  j 
the  effectiveness  of  the  prevention  or 
demonstration  program;  and 

d.  A  report  suitable  for  publication 
which  describes  the  results  of  the 
prevention/demonstration  program. 

4.  Develop  a  plan  for  dissemination  of 
the  information  on  hazards  prevalence 
of  WMD’s  and  the  successful 
intervention  strategies  and  control 
measures. 

II.  Assess  the  Feasibility  of  Conducting 
a  Study  of  Occupational  Risk  Factors 
Related  to  Cardiovascular  Disease  and 
Develop  a  Protocol 

The  purpose  of  this  activity  is  to 
determine  the  feasibility  of  studying  risk 
factors  associated  with  cardiovascular 
disease  among  workers  in  transportation 
equipment  manufacturing  and  related 
industries. 

1.  Develop  a  plan  for  determining  the 
feasibility  of  conducting  the  proposed 
study.  The  plan  should  include: 

a.  An  enumeration  of  the  types  of 
cardiovascular  disease  of  interest; 

b.  An  enumeration  of  the  types  of 
occupational  exposures  or  factors  that 
may  be  risk  factors  for  work-related 
cardiovascular  disease  in  this 
population; 

c.  An  evaluation  of  the  feasibility  and 
statistical  validity  of  identifying  an 
exposed  population  of  suitable  size  with 
the  exposure  of  interest; 

d.  A  description  and  evaluation  of  the 
types  of  record  systems  that  might  be 
useful  in  identifying  individuals  with 
the  disorders  and  exposures  of  interest; 
and 

e.  A  demonstration  that  the  project 
can  be  carried  out  in  a  cooperative 
labor-management  environment. 
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2.  Prepare  a  report  describing  the 
feasibility  of  conducting  the  study.  If 
considered  to  be  feasible  both  the  , 
recipient  and  CDC/NIOSH,  develop  a 
protocol  to  conduct  the  study.  The 
protocol  should  include: 

a.  A  description  of  the  disorders  of 
interest  and  tne  rationale  for  the  study; 

b.  A  description  of  the  exposures  ot 
interest  and  tne  methods  for 
determining  extent  and  intensity  of 
subject  exposure,  outcomes  and 
potential  confounding  factors; 

c.  A  description  of  tne  study  design, 
study  population,  comparison 
population,  sample  size  necessary  to 
detect  meaningful  differences; 

d.  A  description  of  the  data  collection 
methods — ^if  an  existing  data  set  will  be 
used,  a  description  of  ^e  data  elements; 

e.  A  description  of  the  statistical 
methods; 

f.  An  evaluation  of  the  strengths  and 
limitations  and  feasibility  of  the 
proposed  study; 

g.  A  time  line  for  completing  the 
study;  and 

h.  A  budget  and  personnel 
requirements. 

B.  CDC/NIOSH  Activities 

1.  Provide  technical  assistance  and 
consultation  during  protocol 
development  and  study  period. 

2.  Coordinate  review  of  protocols  and 
draft  final  reports  for  each  study  and 
prevention/demonstration  project. 
(Reviewers  will  include  NIOSH  staff, 
other  occupational  health  experts, 
unions  and  company  representatives.) 

3.  Assist  in  the  analysis  and 
interpretation  of  data  collected  during 
the  studies,  feasibility  assessments,  and 
prevention/demonstration  project. 

4.  Assist  in  the  preparation  of  the 
final  report  and  articles  for  publication. 

Evaluation  Criteria 

Applications  will  be  reviewed  and 
evaluated  based  on  the  following 
criteria: 

1.  Responsiveness  to  the  objectives  of 
the  cooperative  agreement  including:  (a) 
The  applicant’s  understanding  of  the 
objectives  of  the  proposed  cooperative 
agreement  and,  (b)  the  relevance  of  the 
proposal  to  the  ^jectives.  (15%) 

2.  Feasibility  of  meeting  the  proposed 
goals  of  the  cooperative  agreement 
including:  (a)  The  propos^  schedule 
for  initiating  and  accomplishing  each  of 
the  activities  of  the  cooperative 
agreement  and,  (b)  the  proposed  method 
for  evaluating  the  accomplishments. 
(20%) 

3.  Experience  in  delivering 
occupational  health  and  ergonomics 
programs  for  the  target  population, 
particularly  in  a  cooperative  labor- 
management  environment.  (30%) 


4.  Experience  in  conducting 
epidemiologic  studies  of  woiier 
populations.  (10%) 

5.  Technical  soundness  of  the 
approach  in  terms  of  ergonomic  hazard 
identification  and  control, 
epidemiologic  study  design  and  conduct 
and  prevention/demonstration  project. 
(15%) 

6.  The  qualifications,  expertise, 
experience  and  supporting 
bibliographies  of  proposed  program 
stafi,  and  time  allott^  for  them  to 
accomplish  program  activities,  support 
staff  available  for  the  performance  of 
this  project,  and  the  facilities,  space  and 
equipment  available  for  performance  of 
this  project.  (10%) 

7.  The  budget  will  be  evaluated  to  the 
extent  it  is  reasonable,  clearly  justified, 
and  consistent  with  the  intended  use  of 
funds.  (Not  Scored) 

Executive  Order  12372  Review 

Applications  are  not  subject  to  review 
by  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  Reporting  Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Numb^  (CFDA) 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
93.283. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  PHS  Form  5161-1  must  be 
submitted  to  Henry  S.  Cassell,  III,  Grants 
Management  Officer,  Grants 
Management  Branch.  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road  NE..  room  300, 
Mailstop  ^13,  Atlanta,  Georgia  30305, 
on  or  before  September  9. 1993. 

I.  Deadline 

Applications  shall  be  considered  to 
have  met  the  deadline  if  they  are: 

a.  Received  on  or  before  the  deadline 
date;  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  horn  a  commercial  carrier 
or  the  U.S.  Postal  Service  as  proof  of 
timely  mailing.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 


2.  Late  Applications 

Applications  which  do  not  meet  the 
criteria  in  l.a.  or  l.b.  above  are 
considered  late  applications.  Late 
applications  will  not  be  considered  in 
the  current  competition  and  will  be 
returned  to  the  applicant 

Where  To  C^ain  Addition 
Information 

To  receive  additional  written 
information  call  (404)  332-4561.  You 
will  be  asked  to  leave  your  name, 
address,  and  telephone  number  and  will 
need  to  refer  to  Announcement  Number 
348.  You  will  receive  a  complete 
program  description,  information  on 
application  procedures,  and  application 
forms. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  firom  Oppie 
Byrd,  Grants  Management  Specialist, 
Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC).  255  East  Paces  Ferry  Road,  NE., 
room  300,  Atlanta,  Georgia  30305,  (404) 
842-6546.  Programmatic  technical 
assistance  may  be  obtained  from  Marie 
Haring  Sweeney,  Ph.D.,  Industrywide 
Studies  Branch.  Division  of 
Surveillance,  Hazard  Evaluation  and 
Field  Studies.  National  Institute  for 
Occupational  Safety  and  Health.  CDC. 
4676  Columbia  Parkway,  Cincinnati, 
Ohio  45226,  (513)  841-4207. 

Please  refer  to  Announcement 
Number  348  when  requesting 
information  and  submitting  an 
application. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report;  Stoch  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report; 
Stock  No.  017-001-00473-1)  through 
the  Superintendent  of  Doemments, 
Government  Printing  Office, 
Washington.  DC  20402-9325,  (202)  783- 
3238. 

Dated:  August  3, 1993. 

Phillip  W,  Strine, 

Acting  Director,  National  Institute  for 
Occupational  ^fetyand  Health,  Centers  for 
Disease  Control  and  Prevention  (CDC). 

[FR  Doc.  93-16918  Filed  8-6-93;  8:45  am] 
BILUNG  CODE 


Meetings 

The  National  Center  for 
Environmental  Health  ^CEH)  of  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  announces,  the 
following  meeting. 
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Name:  Idaho  National  Engineering 
Laboratory  Public  Meetings. 

Time:  7  pjn.-9  p.m. 
bate:  Tuesday.  August  24. 1993 
Place:  Ramada  Iim  Lewiston.  621  21st 
Street,  Lewiston,  Idaho  83501. 

Time:  7  p.m.-9  p.m. 

Date:  Wednesday,  August  25, 1993 
Place:  Best  Western  Cwyon  S^nrings,  1357 
N.  Blue  Lakes  Boulevard,  Twin  Falls,  Idaho 
83301. 

Time:  7  p.m.-9  p.m. 

Date:  Thursday,  August  26, 1993 
Place:  Shilo  Irm.  780  Lindsay  Boulevard, 
Idaho  Falls,  Idaho  83402. 

Status:  Open  to  the  public  Informal,  come- 
and-go  sessions,  limited  only  by  space 
available. 

Purpose:  The  purpose  of  these  meetings  is 
to  provide  facility-specific  information,  to 
give  the  public  an  opportunity  to  review 
example  documents  from  specific  facilities, 
and  further  enhance  informal  one-on-one 
working  relationships  between  project  team 
memben  and  citizens. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

For  More  Information  Contact.  Leeann 
Denham,  Program  Analyst,  Radiation  Studies 
Branch,  Division  of  Environmental  Hazards 
and  Health  Effects,  HCEH,  CDC,  4770  Buford 
Highway,  NE.,  (F35),  Atlanta,  Georgia  30341- 
3724,  telephone  404/488-7040. 

Dated;  August  3, 1993. 

Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

[FR  Doc.  93-18921  Filed  8-6-93;  8:45  am] 
WLLINQ  CODE 

Prevention  Centers  Grant  Review 
Committee:  Conference  Call  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  conference  call 
committee  meeting. 

Name:  Prevention  Centers  Grant  Review 
Committee. 

Time  and  Dote;  4  p.m.-5  p.m.,  August  10, 
1993. 

Place:  CDC.  Rhodes  Building,  3005 
Chamblee-Tucker  Road,  NE.,  Chamblee, 
Georgia  30341. 

Status:  Closed  4  p.m.-5p.m.,  August  10, 
1993. 

Purpose:  This  committee  is  charged  with 
advising  the  Secretary  of  Health  and  Human 
Services,  the  Assistant  Secretary  for  Health, 
and  the  Director,  CDC,  regarding  the 
scientific  merit  and  technical  feasibility  of 
grant  applicatioiut  relating  to  the  support  of 
health  promotion  and  disease  prevention 
centers. 

Matters  To  Be  Discussed:  The  conference 
call  meeting  will  entail  the  review  of  a 
cooperative  agreement  application. 

For  this  reason  the  meeting  will  be  closed 
to  the  public  in  accordance  ^th  provisions 
set  forth  in  section  552b(cH4)  and  (6),  title  5 


U.S.  Code,  and  the  Determination  of  the 
Associate  Director  for  Policy  Coordination, 
CDC,  pursuant  to  Public  Law  92-463. 

The  public  is  being  given  less  than  frfteen 
days  notice  of  this  meeting  because  of 
problems  encountered  in  scheduling 
members'  availability.  It  is  necessary  to  hold 
this  meeting  on  an  expedited  basis  in  order 
to  provide  a  timely  response  to  meet  flacal 
year  funding  deadlines. 

Contact  Pmon  For  More  Information: 

Diane  H.  Jones.  Ph.D.,  Project  Officer,  Office 
of  the  Director.  National  Center  for  Chronic 
Disease  Prevention  and  Health  Promotion. 
CDC,  4770  Buford  Highway,  NE..  Mailstop 
K-41,  Atlanta,  Georgia  30341-3724, 
telephone  404/488-5395. 

Dated:  August  4, 1993. 

Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination. 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

(FR  Doc.  93-19086  Filed  8-6-93;  8:45  am] 
WLUNG  CODE  41S0-ia-«l 

Food  and  Drug  Administration 

[Docket  No.  93N-0282] 

Drug  Export;  Pulmozyme®  (Dornase 
Alfa) 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Genentech,  Inc.,  has  filed  an 
application  requesting  approval  for  the 
export  of  the  biological  product 
PuImozyme<9  (domase  alfa)  to  Australia, 
Austria,  Belgium,  Canada,  Denmark, 
Federal  Republic  of  Germany,  Finland, 
France,  Iceland.  Ireland,  Italy,  Japan, 
Luxembourg,  the  Netherlands,  New 
Zealand,  Norway,  Portugal,  Spain, 
Sweden,  Switzerland,  and  the  United 
Kingdom. 

ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 

Rockville,  MD  20857,  and  to  the  contact 
person  identified  below.  Any  future 
inquiries  concerning  the  export  of 
human  biological  products  under  the 
Elrug  Export  Amendments  Act  of  1986 
should  also  be  directed  to  the  contact 
person. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  W.  Blumenschein,  Center  for 
Biologies  Evaluation  and  Research 
(HFM-660),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852-1448,  301-295- 
9070. 

SUPPLEMENTARY  INFORMATION:  The  Drug 
Export  Amendments  Act  of  1986  (Pub. 


L.  99-660)  (section  802  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (the  act) 

(21  U.S.C.  382))  provides  that  ^A  may 
approve  applications  for  the  export  of 
biological  products  that  are  not 
currently  approved  in  the  United  States. 
Section  802^)(3)(B)  of  the  act  sets  forth 
the  requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Genentech  Inc.,  460  Point  San  Bruno 
Boulevard.  South  San  Francisco,  CA 
94080,  has  filed  an  application 
requesting  approval  for  the  export  of  the 
biological  product,  Pulmozyme® 
(domase  alfa)  to  Australia,  Austria, 
Belgium,  Canada,  Denmark,  Federal 
Republic  of  Germany,  Finland,  France, 
Iceland.  Ireland.  Italy,  Japan, 
Luxemlx)urg,  the  Netherlands,  New 
Zealand,  Norway.  Portugal,  Spain', 
Sweden.  Switzerland,  and  the  United 
Kingdom.  Pulmozyme®  (domase  alfa)  is 
an  enzyme  inhalation  solution  produced 
by  recombinant  DNA  technology  and  is 
indicated  for  chronic  use  for  the 
management  of  cystic  fibrosis.  The 
application  was  received  and  filed  in 
the  Center  for  Biologies  Evaluation  and 
Research  on  June  14, 1993,  which  shall 
be  considered  the  filing  date  for 
purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  These 
submissions  may  be  seen  in  the  Docket** 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on 
the  application  to  do  so  by  August  19, 
1993,  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  imder  the 
Federal  Food,  Dmg,  and  Cosmetic  Act 
(sec.  802  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Dmgs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Biologies 
Evaluation  and  Research  (21  CFR  5.44). 
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Dated;  July  1. 1993. 

P.  Michael  Dubiiuky. 

Acting  Director,  Office  of  Compliance,  Center 
for  Biologies  Evaluation  and  Research. 

(FR  Doc.  93-18890  Filed  8-«-93;  8:45  am] 
MJJNO  COOC 

[Docket  No.  930-0120] 

Formation  of  the  Advertising  and 
Promotional  Labeling  Staff  (APLS), 
Office  of  Establishment  Licensing  and 
Product  Surveillance,  Center  for 
Biologies  Evaluation  and  Research; 
APLS  Procedural  Guide;  Availability 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  the 
formation  of  the  Advertising  and 
Promotional  Labeling  Staff  (APLS) 
within  the  Office  of  ^tablishment 
Licensing  and  Product  Surveillance 
(OELPS),  Center  for  Biologies 
Evaluation  and  Research  (CBER).  OELPS 
was  given  responsibility  for  the 
surveillance  and  compliance  evaluation 
of  advertising  and  promotional  labeling 
as  part  of  CBER’s  reorganization,  as 
announced  in  the  Federal  Register  of 
November  17. 1992  (57  FR  54241). 

APLS  began  performing  their  review 
surveillance  and  compliance  evaluation 
functions  on  January  11, 1993.  The 
review  and  monitoring  of  biological 
advertising  and  labeling  (including 
promotional  labeling)  was  previously 
accomplished  by  the  former  Division  of 
Product  Certification,  Office  of 
Biological  Product  Review,  CBER.  CBER 
is  also  announcing  the  availability  of  the 
APLS  Procedural  Guide  that  details  the 
operational  review  and  evaluation 
procedures  followed  by  the  new  stafi 
and  provides  guidance  on  CBER’s 
current  interpretation  of  the  regulation 
in  21  CFR  601.12  {Changes  to  be 
reported)  with  respect  to  promotional 
labeling  and  current  practices  for  the 
review  of  advertising  materials. 

DATES:  Comments  by  October  8, 1993. 
ADDRESSES:  Correspondence  concerning 
advertising  and  promotion  of  biologic 
products  ^m  manufacturers  or 
distributors  of  biologic  products  should 
be  directed  to  the  Advertising  and 
Promotional  Labeling  Staff  (HFM-202), 
Center  for  Biologies  Evaluation  and 
Research,  Food  and  Drug 
Administration.  1401  Rodcville  Pike, 
Rockville,  MD  20852-1448.  Submit 
written  requests  for  single  copies  of  the 
APLS  Procedural  Guide  to  the 
Congressional  and  Consumer  Affairs 
Branch  (HFM-12),  Food  and  Drug 


Administration,  1401  Rockville  Pike, 
Rockville.  MD  20852-1448.  Send  two 
self-addressed  adhesive  labels  to  assist 
that  office  in  processing  your  requests. 
Submit  written  comments  on  the  APLS 
Procedural  Guide  to  the  Dockets  , 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville,  MD 
20857.  Two  copies  of  any  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Requests  and 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  The  APLS 
Procedural  Guide  and  comments 
received  are  available  for  public 
examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  Toni 
Stifano,  Center  for  Biologies  Evaluation 
and  Research  (HFM-202),  Food  and 
Drug  Administration.  1401  Rockville 
Pike,  Rockville,  MD  20852-1448,  301- 
594-2084. 

SUPPLEMENTARY  INFORMATION:  CBER  is 
announcing  the  formation  of  APLS 
within  OELPS.  APLS  began  performing 
their  advertising  surveillance  and 
compliance  evaluation  functions  on 
January  11, 1993.  The  review  and 
monitoring  of  biological  advertising  was 
previously  accomplished  by  the  former 
Division  of  Product  Certification,  Office 
of  Biological  Product  Review.  CBER. 
APLS,  through  their  surveillance  and 
compliance  evaluation  functions,  will 
monitor  all  advertising  and  promotional 
labeling  for  biologic  products  to  help 
ensure  they  are  not  false  or  misleading, 
are  consistent  with  the  approved 
labeling,  present  a  fair  balance  about  the 
product  and  include  proper  prescribing 
information  (disclosure). 

Advertisements,  examples  of  which 
are  provided  in  $  202.1(1)(1)  (21  CFR 
202.1(1)(1))  of  the  regulations,  are 
subject  to  section  502(n)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act). 
Labeling  (including  promotional 
labeling  is  defined  in  section  201  (m)  of 
the  act  and  $  202.1(1)(2)  and  subject  to 
various  other  provisions  in  section  502 
of  the  act,  including  section  502(a)  and 

(f). 

CBER  is  also  making  available  the 
APLS  Procedural  Guide,  which  details 
the  procedure  that  manufacturers  and 
distributors  should  follow  in  submitting 
promotional  labeling  and  advertising 
material  for  review  %  CBER  and  the 
procedures  APLS  will  follow  in  the 
review  and  evaluation  of  this  material. 
The  APLS  Procedural  Guide  also 
provides  guidance  on  CBER’s  current 
interpretation  of  the  regulation  requiring 
the  reporting  of  important  propos^ 


changes  in  the  labeling  of  biological 
products  for  which  a  hcense  is  in  effect 
or  for  which  an  application  for  license 
is  pending  (21  CHI  601.12).  Previously, 
CBER  had  interpreted  this  regulation  to 
require  the  submission,  for  review  and 
approval  prior  to  distribution,  of 
romotional  labeling  materials  for  all 
iological  products.  CBER  is  now 
interpreting  this  regulation  to  require,  as 
part  of  the  product  license  application 
or  significant  amendment,  preapproval 
for  promotional  labeling  materials  only 
for  (1)  any  biological  product  for  which 
a  license  is  pencung;  (2)  any  licensed 
biological  product  that  is  imder  review 
for  a  new  use;  or  (3)  any  newly 
approved  biological  product.  (As  used 
in  the  APLS  Piwedural  Guide,  "newly 
approved”  refers  to  products  approved 
within  the  previous  120  days.)  The  120- 
day  period  permits  the  review  of  any 
such  materials  that  may  have  been  in 
preparation  at  the  time  of  approval. 

CBER  is  basing  its  present  interpretation 
on  its  conclusion  that  changes  in 
material  other  than  those  mentioned 
above  are  less  important  with  regard  to 
the  public  health.  CBER  notes  that  its 
present  interpretation  is  more  consistent 
with  practices  currently  followed  in  the 
Center  for  Drug  Evaluation  and 
Research,  and  is  in  accordance  with  its 
ongoing  efforts  to  reduce  the  burden  of 
reciting. 

By  eliminating  the  need  for 
preapproval  of  promotional  labeling  for 
approved  products  after  the  120-day 
period,  CBER  can  concentrate  its  review 
on  the  adequacy  of  the  labeling  for  new 
products  and/or  indications.  However, 
after  the  120-day  period,  manufacturers 
should  continue  to  submit  final  copies 
of  all  promotional  labeling  materials  at 
the  time  of  distribution.  The  APLS  will 
review  and  evaluate,  on  a  selective 
surveillance  basis,  the  adequacy  of  the 
promotional  labeling  materials  for 
approved  biological  products  and  may 
contact  the  manufacturer  regarding  any 
deficiencies. 

In  addition,  the  APLS  Procedural 
Guide  also  provides  guidance  on  CBER’s 
current  practices  for  the  review  of 
advertising  materials.  Previously,  in 
order  to  ensiue  consistency  and 
uniformity  across  the  entire  launch 
campaign.  CBER  had  requested  that 
manufacturers  submit,  for  review  prior 
to  initial  publication  and/or 
dissemination,  advertising  materials  for 
all  biological  products.  CBER  will 
continue  to  request  that  manufacturers 
submit  for  review  prior  to  publication 
and/or  dissemination,  only  the 
introductory  advertising  campaign 
materials  to  be  used  in  the  first  120  days 
after  approval.  For  materials  published 
and/or  disseminated  after  the  120-day 
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period,  manufacturers  should  continue 
to  submit  final  copies  of  all  advertising 
materials  at  the  time  of  publication  and/ 
or  dissemination. 

Manufacturers  should  send  duplicate 
copies  of  all  promotional  labeling  and 
advertising  materials,  with  a  Transmittal 
of  Labels  and  Circulars  (Form  FDA- 
2567)  signed  by  the  Responsible  Head, 
to  APLS  (address  above)  for  inclusion  in 
their  CBER  files.  (The  forms  may  be 
obtained  by  calling  APLS  at  301-594- 
2084.)  The  APLS  will  review  and 
evaluate,  on  a  selected  surveillance 
basis,  the  adequacy  of  the  promotional 
labeling  and  advertising  materials  for 
approved  biological  products  and  may 
contact  the  manufacturer  regarding  any 
deficiencies. 

APLS  will  issue  or  coordinate  all 
CBER  correspondence  regarding 
advertising  or  promotion,  including 
notices  of  violations  and  warning 
letters.  APLS  will  work  in  cooperation 
with  CBER's  Office  of  Compliance  in 
requesting  FDA  district  offices  to 
investigate  advertising  and  promotional 
activities  to  obtain  additional 
information  or  documentation.  Other 
compliance  procedings  may  be 
conducted  by  CBER’s  Office  of 
Compliance  in  cooperation  with  APLS. 

FDA  is  making  available  the  APLS 
Procedural  Guide  to  help  ensure  that 
manufacturers  and  distributors  have  a 
clear  understanding  of  the  procedures  to 
follow  in  submitting  advertising  and 
promotional  material  for  review  by 
CBER  and  the  procedures  APLS  will 
follow  in  the  review  and  evaluation  of 
this  material.  FDA  considers  the 
procedures  set  out  in  the  guide  as 
interim.  Interested  persons  may  submit 
written  comments  on  the  procedural 
guide  to  the  Dockets  Management 
Branch  (address  above).  FDA  will 
consider  such  comments  in  determining 
whether  revisions  to  the  procedural 
guide  are  warranted. 

Dated;  August  3, 1993. 

Michael  R.  Taylor, 

Deputy  Commissj'oner  for  Policy. 

[FR  Doc.  93-18889  Filed  8-6-93;  8:45  am) 

BILUNG  CODE  4160-01-F 

Heait  Care  Rnancing  Administration 

Privacy  Act  of  1974;  Report  of  New 
System 

agency:  Department  of  Health  and 
Human  Services  (HHS),  Health  Care 
Financing  Administration  (HCFA). 
ACTION:  Notice  of  new  system  of  records. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
we  are  proposing  to  establish  a  new 


system  of  records,  "Evaluation  of  the 
Medicaid  Demonstration  for  Improving 
Access  to  Care  for  Substance  Abusing 
Pregnant  Women."  HHS/HCFA/ORD 
No.  09-70-0063.  We  have  provided 
background  information  about  the 
proposed  system  in  the  "Supplementary 
Information"  section  below.  Although 
the  Privacy  Act  requires  that  only  the 
"Routine  Uses"  portion  of  the  system  be 
published  for  comment,  HCFA  invites 
comments  on  all  portions  of  this  notice. 
See  "Dates"  section  for  comment 
period. 

DATES:  HCFA  filed  a  new  system  report 
with  the  Chairman  of  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives,  the  Chairman  of  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  and  the  Administrator, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  on  August  2, 1993. 

Comments  on  the  routine  use  portion 
of  this  notice  must  be  received  by  30 
days  after  publication  in  the  Federal 
Register  (^plember  0, 1993).  The  new 
system  of  records  will  become  effective 
September  20, 1993,  unless  HCFA 
receives  comments  which  would 
necessitate  alterations  to  the  system. 
ADDRESSES:  The  public  should  address 
comments  to  Richard  A.  DeMeo,  HCFA 
Privacy  Act  Officer,  Office  of  Budget 
and  Administration,  HCFA,  Room  2-H- 
4  East  Low  Rise  Building,  6325  Security 
Boulevard,  Baltimore,  Maryland  21207- 
5187.  Comments  received  will  be 
available  for  inspection  at  thislocation. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Hutton,  Division  of  Health 
Systems  and  Special  Studies,  Office  of 
Demonstrations  and  Evaluations,  Office 
of  Research  and  Demonstrations,  HCFA, 
Room  2306  Oak  Meadows  Building, 
6325  Security  Boulevard,  Baltimore, 
Maryland  21207-5187.  His  telephone 
number  is  (410)  966-6616. 
SUPPLEMENTARY  INFORMATION:  HCFA 
proposes  to  initiate  a  new  system  of 
records.  This  system  of  records  is 
essential  to  evaluating  the  Medicaid 
Demonstration  for  Improving  Access  to 
Care  for  Substance  Abusing  Pregnant 
Women.  This  departmental  initiative  is 
in  recognition  of  the  growing  number  of 
substance  abusing  women  of  cliild 
bearing  age,  the  concern  about  adverse 
birth  outcomes  because  of  prenatal 
substance  abuse,  and  the  apparent 
shortage  of  appropriate  substance  abuse 
treatment  facilities  for  this  population. 

In  order  to  analyze  the  effect  of  the 
demonstration  on  birth  outcomes  and 
on  cost  and  utilization  of  health  care, 
the  evaluation  will  use  individually 
identifiable  data.  Consequently,  HCFA 


will  establish  a  system  of  records  that 
includes  individually  identifiable  data. 

The  Medicaid  demonstration  projects, 
which  are  expected  to  provide  services 
for  3  years,  b^inning  approximately 
July  1, 1993,  will  seek  to  improve 
outreach  and  assessment;  expand, 
integrate,  and  coordinate  program 
services;  and  improve  client  case 
management.  The  overall  objective  of 
the  demonstration  is  to  increase  the 
number  of  Medicaid-eligible  women 
who  receive  essential  prenatal  care 
services,  substance  abuse  treatment,  and 
other  relevant  services  to  promote  better 
health  outcomes  for  themselves  and 
their  offspring. 

'The  demonstration  which  is  being 
implemented  in  five  States:  Maryland, 
Massachusetts,  New  York,  South 
Carolina,  and  Washington.  The  award 
for  the  independent  evaluation  is 
through  September  29, 1997.  The 
system  of  records  will  include  data 
collected  from  the  Medicaid 
Management  Information  System  of 
each  participating  state;  vital  records; 
utilization  data  systems  maintained  by 
providers  and  case  managers  who  serve 
the  covered  population  and  comparison 
group  members;  a  survey  of 
demonstration  participants  and  control 
group  members;  and  substance  abuse 
data. 

In  order  to  fulfill  the  objectives  and 
complete  the  tasks  of  this  contract,  the 
contractor  must  have  individually 
identifiable  records.  Since  we  are 
proposing  to  establish  this  system  of 
records  in  accordance  with  the 
requirements  and  principles  of  the 
Privacy  Act,  it  will  not  have  an 
unfavorable  effect  on  the  privacy  or 
Other  personal  or  property  rights  of 
individuals. 

The  Privacy  Act  permits  us  to  disclose 
information  without  the  consent  of  the 
individual  for  what  is  known  as 
"routine  use” — that  is,  disclosure 
w  ilhout  consent  for  piuposes  that  are 
compatible  with  the  purposes  for  which 
we  collected  the  information.  The 
establishment  of  routine  uses  does  not 
mandate  HCFA  to  release  records  with 
identifiers.  In  fact,  HCFA  is  extremely 
cautious  when  releasing  records.  The 
proposed  routine  uses  in  the  new 
system  meet  the  compatibility  criteria 
since  the  information  is  collected  for 
administration  and  evaluation  of  the 
Medicaid  program  for  which  HCFA  is 
responsible.  The  disclosures  under  the 
routine  uses  will  not  result  in  any 
unwarranted  adverse  effects  on  personal 
privacy  or  other  personal  or  property 
rights  of  individuals. 


42342 


Federal  Register  /  Vol.  58.  No.  151  /  Monday,  August  9.  1993  /  Notices 


Dated:  July  29, 1993. 

Brace  C  Vledeck, 

Administrator,  Health  Care  Financing 
Administration. 

09-70-0063 

SYSTEM  NAME: 

Evaluation  of  the  Medicaid 
Demonstration  for  Improving  Access  to 
Care  for  Substance  Abusing  Pregnant 
Women. 

SECURITY  CLASSIFICATION: 

None.  ^ 

SYSTEM  LOCATION: 

This  system  will  be  maintained  by  the 
demonstration  evaluation  contractor 
selected  by  HCFA.  Contact  System 
Manager  for  the  location  of  the 
contractor.  The  system  or  (tortions  of  the 
system,  may  also  be  maintained  at  the 
HCFA  Data  Center.  The  Data  Center  is 
located  at  the  Lyon  Building,  7131 
Rutherford  Road,  Baltimore,  Maryland 
21207-5187. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 

system: 

Medicaid  eligibles  in  demonstration 
and  in  comparison  sites.  Areas 
participating  in  the  demonstration  were 
awarded  through  a  competitive  grant 
process.  The  demonstration  is  being 
implemented  in  five  States:  Maryland, 
Massachusetts,  New  York,  South 
Carolina,  and,  Washington. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  will  contain  information 
concerning  individuals*  names, 

Medicaid  numbers.  Social  Security 
numbers,  demographic  characteristics 
(e.g.,  age,  sex),  substance  abuse  history, 
and  utilization  and  cost  of  health  care 
services. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Section  1115  of  the  Social  Security 
Act.  42  U.S.C.  1315. 

FURI>OSE(S): 

To  provide  data  necessary  to  analyze 
the  impact  of  the  Medicaid 
Demonstration  for  Improving  Access  to 
Care  for  Substance  Abusing  Pregnant 
Women. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Subject  to  the  provisions  of  42  U.S.C. 
290dd-2  and  42  CFR  2.52(a).  which 
prescribe  standards  for  confidentiality 
and  disclosure  of  records  pertaining  to 
certain  substance  abuse  treatment- 
related  activities  or  programs,  disclosure 
may  be  made  to  the  following: 

1.  The  evaluation  contractor  who  will 
use  this  information  to  analyze  the 


impacts  of  the  Medicaid  Demonstration 
for  Improving  Access  to  Care  for 
Substance  Abusing  Premant  Women. 

2.  A  congressional  ofnce,  from  the 
record  of  an  individual  in  response  to 
an  inquiry  from  the  congressional  office 
made  at  the  request  of  that  individual. 

3.  A  HCFA  contractor,  for  the  purpose 
of  permitting  its  employees  to  collate, 
analyze,  aggregate,  or  otherwise  refine 
or  process  records  in  this  system,  or  to 
enable  its  employees  to  develop, 
modify,  and/or  manipulate  automated 
data  processing  (ADP)  software.  Data 
would  also  be  disclosed  to  HCFA 
contractors  or  their  subcontractors 
incidental  to  consultation, 
programming,  operation,  user 
assistance,  or  maintenance  for  ADP  or 
telecommunications  systems  containing 
or  supporting  records  in  the  system. 

4.  An  individual  or  organization  for  a 
research,  demonstration,  evaluation,  or 
epidemiologic  project  related  to  the 
prevention  of  disease  or  disability  or  the 
restoration  or  maintenance  of  health  if 
HCFA: 

a.  Determines  that  the  use  or 
disclosure  does  not  violate  legal 
limitations  under  which  the  record  was 
provided,  collected,  or  obtained; 

b.  Determines  that  the  research 
purpose  for  which  the  disclosure  is  to 
be  made: 

(1)  Cannot  be  reasonably 
accomplished  unless  the  record  is 
provided  in  individually  identifiable 
forrn,  and 

(2)  Is  of  sufficient  importance  to 
warrant  the  risk  of  any  adverse  effect  on 
the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring,  and 

(3)  Is  such  that  there  is  reasonable 
probability  that  the  objective  for  the  use 
would  be  accomplished; 

c.  Requires  the  information  recipient 
to: 

(1)  Establish  reasonable 
administrative,  technical,  and  physical 
safeguards  to  prevent  unauthorized  use 
of  disclosure  of  the  record,  and 

(2)  Remove  or  destroy  the  information 
that  allows  the  individual  to  be 
identified  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  research  project,  unless 
the  recipient  presents  an  adequate 
justification  of  a  research  or  health 
nature  for  retaining  such  information, 
and 

(3)  Make  no  further  use  or  disclosure 
or  the  record  except: 

(a)  In  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual,  or 

(b)  For  use  in  another  research 
project,  under  these  same  conditions, 


and  with  the  written  authorization  of 
HCFA,  or 

(c)  For  disclosure  to  a  properly 
identified  person  for  the  purpose  of  an 
audit  related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or 

(d)  When  required  by  law. 

d.  Secures  a  written  statement 
attesting  to  the  recipient’s 
understanding  of  and  willingness  to 
abide  by  these  provisions. 

POLICIES  AND  PRACTICES  FOR  STRONG, 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

'  Paper  and  electronic  media. 
retrievability: 

Information  will  be  retrieved  by  the 
Medicaid  eligible  woman’s  name.  Social 
Security  number,  and  Medicaid  number. 

SAFEGUARDS: 

The  contractor  will  maintain  all 
records  in  secure  storage  areas 
accessible  only  to  authorized  employees 
and  will  notify  all  employees  having 
access  to  records  of  criminal  sanctions 
for  unauthorized  disclosure  of 
information  on  individuals.  For 
computerized  records,  safeguards 
established  in  accordance  with 
Department  standards  and  National 
Institute  of  Standards  and  Technology 
guidelines  (e.g.,  security  codes)  will  be 
used,  limiting  access  to  authorized 
personnel.  System  securities  are 
established  in  accordance  with  HHS, 
Information  Resource  Management 
(IRM)  Circular  #10,  Automated 
Information  Systems  Security  Program, 
and  HCFA  Automated  Information 
Systems  (AIS)  Guide,  Systems  Security 
Policies.  Similar  safeguards  will  be 
provided  to  any  record  transferred  to 
HCFA  central  office. 

retention  and  disposal: 

Paper  copies  of  data  collection  forms 
and  magnetic  tapes  (or  equivalent 
media)  with  identifiers  will  be  retained 
in  secure  storage  areas.  Records  will  be 
retained  for  2  years  after  the  termination 
of  the  evaluation  contract.  The  disposal 
techniques  of  degaussing  will  be  used  to 
strip  magnetic  tape  (or  equivalent 
media)  of  identifying  names  and 
numbers.  Paper  copies  of  records  will  be 
destroyed  at  this  time. 

system  MANAGER  AND  ADDRESS: 

Director,  Office  of  Research  and 
Demonstrations,  Health  Care  Financing 
Administration,  2230  Oak  Meadows 
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Building,  6325  Security  Boulevard, 
Baltimore,  Maryland  21207-5187. 

NOnnCAllON  PROCEDURE 
Inquiries  and  requests  for  system 
records  should  be  addressed  to  the 
system  manager  at  the  address  indicated 
above.  The  requestor  must  specify  the 
name  and  Social  Security  number  or 
Medicaid  number  of  the  record  for 
which  an  inquiry  or  request  is  made. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedure. 
Requestors  should  reasonably  specify 
the  record  contents  being  sought.  These 
procedures  are  in  accordance  with 
Department  Regulations.  45  CFR 
5b.5(a)(2). 

COMTESTINQ  RECORD  PROCEDURE: 

Contact  the  system  manager  named 
above  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested.  State  the  reason  for 
contesting  the  record  (e.g..  why  it  is 
inaccurate,  irrelevant,  incomplete,  or 
not  current).  These  procedures  are  in 
accordance  with  Department 
regulations,  45  CFR  5b.7 
Note:  Notification,  record  access,  and 
contesting  record  procedmes  apply  only 
to  the  subject  individual. 

RECORD  SOURCE  CATEGORIES: 

Sources  of  information  contained  in 
this  records  system  eire  expected  to 
include  the  following:  Vital  records; 
utilization  data  systems  maintained  by 
case  managers  and  providers  who  serve 
the  covered  population  and  comparison 
group  members:  a  survey  of 
demonstration  participants  and  control 
group  members;  substance  abuse  data; 
and  Medicaid  claims  and  administrative 
data. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  act: 

None. 

[FR  Doc.  93-18896  Filed  8-6-93;  8:45  am] 
MIXING  CODE  4120-03-M 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

information  Coiiection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C  chapter  35). 
Copies  of  the  proposed  information 


collection  requirement  and  related 
forms  and  explanatory  material  may  be 
obtained  by  contacting  the  Service’s 
clearance  officer  at  the  phone  number 
listed  below.  Comments  and  suggestions 
on  the  requirement  should  be  made 
directly  to  the  Service  Clearance  Officer 
and  the  Office  of  Management  and 
Budget.  Paperwork  Reduction  Project 
(1018-TBA).  Washington.  DC  20503, 
telephone  202-395-7340. 

Title:  Wild  Exotic  Bird  Import  Permit 
Requirements  Contained  in  ffie  Wild 
Bird  Conservation  Act  of  1992. 

OMB  Approval  Number:  N/A. 

Abstract:  On  October  23, 1992,  the 
President  signed  into  law  the  Wild  Bird 
Conservation  Act  of  1992,  the  purposes 
of  which  include  promoting  the 
conservation  of  exotic  birds  by: 

Ensuring  that  all  imports  into  the 
United  States  of  species  of  exotic  birds 
are  biologically  sustainable  and  not 
detrimental  to  the  species;  ensuring  that 
imported  birds  are  not  subject  to 
inhumane  treatment;  and  assisting  wild 
bird  conservation  and  management 
programs  in  countries  of  origin.  The  Act 
authorizes  the  Service  to  issue  permits 
for  the  importation  of  individual  birds 
from  otherwise  prohibited  species.  The 
information  required  on  the  application 
to  issue  such  permits  is  necessary  to 
allow  the  Service  to  determine  if  an 
applicant  is  qualified  to  import  an 
exotic  bird  species  for  one  of  the  four 
activities  auffiorized  by  the  statute.  The 
four  exemptions  are:  Scientific  research, 
zoological  breeding  or  display  programs; 
cooperative  breeding  programs  designed 
to  promote  the  conservation  of  the 
species  in  the  wild  that  are  developed 
and  administered  by  organizations 
meeting  certain  standards;  and 
personally  owned  pets  of  individuals 
returning  to  the  U.S.  after  being  out  of 
the  country  for  at  least  a  year. 

Service  Form  Numbers:  3-200 
(Federal  Fish  and  Wildlife  Permit 
Application). 

Frequency:  On  occasion. 

Description  of  Respondents: 
Individuals  or  households;  educational 
institutions;  businesses  or  other  for 
profit;  non-profit  institutions;  and  small 
businesses  or  organizations. 

Estimated  Completion  Time:  600 
respondents  at  4  hours  =  2,400  hours; 
200  respondents  at  1  hour  =  200  hours. 

Annual  Responses:  800  respondents. 

Annual  Burden  Hours:  2,600. 

Service  Clearance  Officer:  Phyllis  H. 
Cook,  703-358-1943.  Mail  Stop— 224 
Arlington  Square.  U.S.  Fish  and 
Wildlife  Service,  Washington,  DC 
20240. 


Dated:  July  28, 1993. 

M.  J.  Spear, 

Assistant  Director— Ecological  Services. 

(FR  Doc.  93-19006  Piled  8-6-93;  8:45  am] 
MIXJNO  CODE  4310-s»4i 

Availability  of  a  Technical/Agency 
Draft  Recovery  Plan  for  Chamaecrista 
glandulosa  var.  mirabilla  for  Review 
and  Comment 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  document  availability. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  announces  the  availability  for 
public  review  of  a  draft  recovery  plan 
for  Chamaecrista  glandulosa  var.. 
mirabilis.  This  endemic,  endangered 
plan  occurs  on  white  silica  sands  in 
northern  Puerto  Rico.  The  Service 
solicits  review  and  comment  from  the 
public  on  this  draft  plan. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
October  8, 1993  to  receive  consideration 
by  the  Service. 

ADDRESSES:  Persons  wishing  to  review 
the  recovery  plan  may  obtain  a  copy  by 
contacting  the  Southeast  Regional 
Office,  Richard  B.  Russell  F^eral 
Building.  75  Spring  Street  SW.,  Atlanta, 
Georgia  30303.  Written  comments  and 
materials  regarding  the  plan  should  be 
addressed  to  Field  Supervisor. 

Caribbean  Field  Office,  P.O.  Box  491, 
Boqueron,  Puerto  Rico  00622. 

Comments  and  materials  are  available 
on  request  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above-mentioned  address. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Susan  R.  Silander,  Caribbean  Field 
Office,  P.O.  Box  491,  Boqueron,  Puerto 
Rico  00622  (809/851-7297). 

SUPPLEMENTARY  INFORMATION: 
Background 

Restoring  an  endangered  or 
threatened  animal  or  pleuit  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service’s  endangered  species 
program,  to  help  guide  the  recovery 
effort,  the  Service  is  working  to  prepare 
recovery  plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  plans  describe  actions 
considered  necessary  for  the 
conservation  of  the  species,  establish 
criteria  for  the  recovery  levels  for  the 
downlisting  or  delisting  of  them,  and 
estimate  time  and  cost  for  implementing 
the  recovery  measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
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seq.)  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act.  as  amended  in 
1988,  requires  that  public  notice  and  an 
opportimity  for  public  review  and 
comments  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
R^overy  Plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

This  Recovery  Plan  is  for 
Chamaecrista  ^andulosa  var.  irtirabtJis, 
a  small  shrub  endemic  to  the  white 
silica  sands  of  the  northern  coasts  of 
Puerto  Rico.  Data  from  herbariiun 
collections  indicate  that  this  species 
was  once  common  throughout  this  area 
of  the  north  coast  Urban,  industrial  and 
agricultural  expansion  have  resulted  in 
the  restriction  of  the  species  to  only  one 
area  in  Dorado,  one  in  Vega  Alta,  and 
scattered  populations  along  the 
southern  shme  of  the  Tortugumo 
Lagoon.  The  extraction  of  silica  sand 
and  fire,  as  well  as  development, 
continue  to  threaten  these  remaining 
populaticms. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  for  inclusion 
in  the  Recovery  Plan. 

Authority 

The  authority  for  this  action  is  section 
4(f)  of  the  Endangered  Species  Act,  16 
U.S.C.  1533(f). 

James  P.  Oland 
Field  Supervisor. 

(FR  Doc.  93-19023  Filed  8-6-93;  8:45  ami 
BIUJNG  CODE  4310-66-M 


Endangered  and  Threatened  Wildlife 
and  Plante;  Availability  of  Draft 
Preliminary  Analysis  of  Potential 
Population  Reestablishment  Sites  for 
the  Rorida  Panther 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service,  nvith  input  form  various  State 
and  Federal  agendas,  has  initiated  the 
process  to  identify  and  evaluate 
candidate  population  reestd[)li8hm«it 
sites  for  the  Rorida  panther,  Felis 
concolor  coryi.  The  study  area  includes 
areas  of  the  ^utheastem  U.S. 


considered  to  represent  the  historic 
raoM  of  the  Florida  panther.  A  draft 
preliminary  analysis  of  potential 
reestablishment  sites  has  been 
completed  and  is  available  for  review 
and  input  by  the  public,  affected 
Federal,  State,  and  local  agendas  and 
other  interested  parties. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  October  8, 
1993,  in  order  to  be  considered  in  the 
developmmt  of  the  final  preliminary 
analysis  of  potential  population 
reestablishment  sites. 

ADDRESSES:  Send  correspondence 
concerning  this  notice  to  the  Regional 
Director,  U.S.  Fish  and  Wildlife  Service. 
75  Spring  Street,  SW.,  Atlanta,  Georgia 
30303.  •* 

FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Dennis  B.  Jordan,  Florida  Panther 
Coordinator,  U.S.  Fish  and  Wildlife 
Service,  117  Newins-Ziegler  Hall, 
University  of  Florida,  Gainesville, 

Florida  32611-0307,  telephone  904/ 
392-1861. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Florida  panther  represents  one  of 
this  Nation’s  most  critically  endangered 
animals — presently  consisting  of  a 
single  population  in  south  Florida 
estimated  to  number  30  to  50  adults. 

The  Florida  panther's  existence  is 
severely  threatened  by  both  rapid  and 
gradual  extinction  processes.  Factors  of 
concern  include  habitat  loss, 
environmental  contaminants,  highways, 
prey  resources,  human  activities, 
disease,  and  genetic  erosion.  Recent 
population  viability  analysis  projections 
indicate  that  under  existii^ 
demographic  and  genetic  conditions  the 
Florida  panther  will  likely  be  extinct  in 
25—40  years.  Actual  time  to  extinction 
could  be  accelerated  significantly  by  the 
occurrence  of  a  catastrophic  population 
reducing  event. 

Extinction  of  the  Florida  panther  can 
be  avoided  only  if  programs  to  enhance 
existing  genetic  conditions  and  expand 
the  existing  population  are  successful. 
Programs  to  enhance  genetic  conditions 
must  include  actions  to  preserve 
existing  genetic  diversity,  manage  for 
inbreeding  problems  and  restore  historic 
gene  flow.  Programs  to  expand  the 
population  must  include  actions  to 
preserve  habitats  that  are  considered 
essential  to  meeting  the  needs  of  a  self- 
sustaining  population  in  south  Florida 
and  actions  to  reestablish  populations 
elsewhere  within  the  panther’s  historic 
range. 

Because  of  demographic  and  viability 
factors,  the  existing  wild  population 
provides  virtually  no  security  against 


complete  loss  of  the  taxon.  The  lack  of 
suitable,  unoccupied  habitat  for 
recruitment  and  inherent  density 
limiting  factors  associated  with  this 
species  virtually  eliminates  prospects  of 
achieving  significant  jmpulation  growth 
within  t^  existing  wild  population. 

Thus,  successful  population  ^ 

reestablishment  is  essential  for  recovery 
of  the  panther.  The  recovery  objective  of 
the  approved  recovery  plan  is  to  achieve 
three  viable,  self-sustaining  populations 
within  the  panther’s  historic  range. 

With  only  one  extant  population 
remaining,  a  minimiun  of  two 
additional  populations  will  have  to  be 
reestablished.  The  purpose  of  this 
analysis  is  to  complete  the  first  step  in 
identifying  and  evaluating  potential 
population  reestablishment  sites  on  a 
range-wide  basis. 

Author 

The  primary  author  of  this  notice  is 
Dennis  B.  Jordan,  U.S.  Fish  and  Wildlife 
Service,  117  Newins-Ziegler  Hall, 
University  of  Florida,  Gainesville, 

Florida  32611-0307,  telephone  904/ 
392-1861 ! 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  (16  U.S.G. 
1531-1544). 

Dated;  July  26. 1993. 

James  W.  Pulliam,  Jr., 

Regional  Director. 

(FR  Doc.  93-18613  FUed  6-6-93;  8:45  am] 
BILUNG  cooe  4310-K-M 


Bureau  of  Land  Management 

[UT-920-93-4120-01] 

Utah:  Public  Hearing  and  Call  for 
Public  Comment  on  Fair  Market  Value 
and  Maximum  Economic  Recovery; 
Coal  Lease  Application  UTU-68082 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  public  hearing. 

SUMMARY:  The  Bureau  of  Land 
Management  announces  a  public 
hearing  on  a  proposed  coal  lease  sale 
and  requests  public  comment  on  the  fair 
market  value  of  certain  coal  resources  it 
proposes  to  offer  for  competitive  lease 
sale. 

The  Federal  coal  lands  in  the  vicinity 
of  coal  lease  application  UTU-68082 
have  been  delineated  into  a  coal  lease 
tract  referred  to  as  the  Crandall  Canyon 
Tract.  The  tract  under  consideration  is 
located  in  the  Manti-LaSal  National 
Forest  of  Emery  County,  Utah, 
approximately  15  miles  northwest  of 
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Huntington,  Utah,  and  is  described  as 
follows: 

T.  15  S..  R.  6  E..  SLM, 

Sec.  25.  SVj; 

Sec.  26,  S’/i; 

Sec.  27,  E'/^SE'A; 

Sec.  34,  lot  1,  EVtNEV4.  NEV4SEV4; 

Sec.  35.  lots  1-4,  N»A,  N'/iSMi. 

T.  15  S..  R.  7  E..  SLM, 

Sec.  30,  lots  7-12,  SEV4 

Sec.  31,  lots  1-12  NEVi.  Nv^iSEV4. 

SWV4SEV4. 

T.  16  S..  R.  6  E..  SLM. 

Sec.  1,  lots  1-12.  SWV4 

Sec.  3,  lot  1.  SEV4NEV4.  E'/iSEv,. 

T.  16  S..  R.  7  E.,  SLM, 

Sec.  6,  lots  2-4,  SWV4NEV4. 

Containing  3,384.02  acres  more  or  less. 

One  economically  minable  coal  bed 
(the  Hiawatha)  is  found  in  this  tract. 

The  Hiawatha  seam  average  8  feet  in 
thickness  in  this  area.  This  tract 
contains  an  estimated  18  million  tons  of 
recoverable,  high-volatile  C  bituminous 
coal.  Coal  quality  in  the  seam,  on  am  as 
received  basis,  is  as  follows:  12,790 
BTU/lb.  4.08  percent  moisture,  0.63 
percent  sulfur,  and  8.75  percent  ash, 
45.31  percent  fixed  carbon,  and  42.45 
percent  volatile  matter. 

The  public  is  invited  to  the  hearing  to 
make  public  comment  and  also  to 
submit  written  comments  on  the  fair 
market  value  and  the  maximum 
economic  recovery  of  the  tract. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  Federal  coal 
management  regulations  43  CFR  parts 
4322  and  4325,  a  public  hearing  shall  be 
held  on  the  proposed  sale  to  allow 
public  comment  on  and  discussion  of 
the  potential  effects  of  mining  the 
proposed  lease.  Not  less  than  30  days 
prior  to  the  publication  of  a  notice  of 
sale,  the  Secretary  shall  solicit  public 
comments  on  fair  market  value 
appraisal  and  maximum  economic 
recovery  and  on  factors  that  may  affect 
these  two  determinations.  Proprietary 
data  marked  as  confidential  may  be 
submitted  to  the  Bureau  of  Land 
Management  in  response  to  this 
solicitation  of  public  comments.  Data  so 
marked  shall  be  treated  in  accordance 
with  the  laws  and  regulations  governing 
the  confidentiality  of  such  information. 
A  copy  of  the  comments  submitted  by 
the  public  on  fair  market  value  and 
maximum  economic  recovery,  except 
those  portions  identified  as  proprietary 
by  the  author  and  meeting  exemptions 
stated  in  the  Freedom  of  Information 
Act,  will  be  available  for  public 
inspection  at  the  mentioned  address 
during  regular  business  hours  (8  a.m.  to 
4  p.m.)  Monday  through  Friday. 

Comments  on  fair  market  value  and 
maximum  economic  recovery  should  be 
sent  to  the  Bureau  of  Land  Management 


and  should  address,  but  not  necessarily 
be  limited  to.  the  following  information: 

1.  The  quality  and  quantity  of  the  coal 
resource. 

2.  The  mining  method  or  methods 
which  would  achieve  maximum 
economic  recovery  of  the  coal 
including  specification  of  seams  to  be 
mined  and  the  most  desirable  timing 
and  rate  of  production. 

3.  The  quantity  of  coal. 

4.  If  this  tract  is  likely  to  be  mined  as 
part  of  an  existing  mine  and  therefore 
be  evaluated,  on  a  realistic 
incremental  basis,  in  relation  to  the 
existing  mine  to  which  it  has  the 
greatest  value. 

5.  If  this  tract  should  be  evaluated  as 
part  of  a  potential  larger  mining  unit 
and  evaluated  as  a  port  ion  of  a  new 
potential  mine  (i.e.,  a  tract  which  does 
not  in  itself  form  a  logical  mining 
unit). 

6.  The  configuration  of  any  larger 
mining  unit  of  which  the  tract  may  be 
a  part. 

7.  Restrictions  to  mining  which  may 
affect  coal  recovery. 

8.  The  price  that  the  mined  coal  would 
bring  when  sold. 

9.  Costs  include  mining  and  reclamation 
of  producing  the  coal  and  tons  of 
production. 

10.  The  percentage  rate  at  which 
anticipated  income  streams  should  be 
discounted,  either  in  the  absence  of 
inflation  or  with  inflation,  in  which 
case  the  anticipated  rate  of  inflation 
should  be  given. 

11.  Depreciation  and  other  tax 
accounting  factors. 

12.  The  value  of  emy  surface  estate 
where  held  privately. 

13.  Documented  information  on  the 
terms  and  conditions  of  recent  and 
similar  coal  land  transactions  in  the 
lease  sale  area. 

14.  Any  comparable  sales  data  of  similar 
coal  lands. 

Coal  values  developed  by  BLM  may  or 
may  not  change  as  a  result  of  comments 
received  from  the  public  and  changes  in 
market  conditions  between  now  and 
when  final  economic  evaluations  are 
completed. 

DATES:  The  public  hearing  will  be  held 
August  31, 1993,  and  comments  on  fair 
market  value  and  maximum  economic 
recovery  must  be  received  by  September 
30, 1993. 

ADDRESSES:  For  more  complete  data  on 
this  tract,  please  contact  Max  Nielson. 
801-539—4038,  Bureau  of  Land 
Management.  Utah  State  Office,  PO  Box 
45155,  324  South  State  Street.  Salt  Lake 
City,  Utah  84145-0155. 

The  public  hearing  will  be  held  at  the 
Emery  County  Coxulhouse,  2nd  Floor, 


Conference  Room,  95  East  Main  Street, 
Castledale,  Utah,  at  7  p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Max 
Nielson,  801-539-4038. 
lames  M.  Parker, 

Utah  State  Director. 

(FR  Doc.  93-18906  Filed  8-6-93;  8:45  am) 
MUMO  COOC  «10-OO-M 


[CO-920-93-41 10-03;  COC54297] 

Colorado;  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

Under  the  provisions  of  Public  Law 
97-451,  a  petition  for  reinstatement  of 
oil  and  gas  lease  COC54297,  Moffat 
County,  Colorado,  was  timely  filed  and 
was  accompanied  by  all  required  rentals 
and  royalties  accruing  fi'om  January  1. 
1993,  ^e  date  of  termination. 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $5  per  acre  and 
16%  percent,  respectively.  The  lessee 
has  paid  the  required  $500.00 
administrative  fee  for  the  lease  and  has 
reimbursed  the  Bureau  of  Land 
Management  for  the  cost  of  this  Federal 
Register  notice. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920,  as  amended,  (30 
U.S.C.  188  (d)  and  (e).  the  Bureau  of 
Land  Management  is  proposing  to 
reinstate  the  lease  effective  January  1, 
1993,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Questions  concerning  this  notice  may 
be  directed  to  Joan  Gill^rt  of  the 
Colorado  State  Office  at  (303)  239-3783. 

Dated:  July  27, 1993. 

Janet  Budzilek, 

Chief,  Fluid  Minerals  Adjudication  Section. 
[FR  Doc.  93-19024  Filed  8-6-93: 8:45  am) 
BtLUNO  CODE  4310->JB-M 


[00-920-93-4119-03;  COCS4291] 

Colorado;  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

Under  the  provisions  of  Public  Law 
97—451,  a  petition  for  reinstatement  of 
oil  and  gas  lease  CC)C54291,  Moffat 
County,  Colorado,  was  timely  filed  and 
was  accompanied  by  all  required  rentals 
and  royalties  accruing  from  January  1, 
1993,  the  date  of  termination. 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $5  per  acre  and 
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16%  percent,  respectively.  The  lessee 
has  paid  the  required  $500.00 
adndnistrative  ree  for  the  lease  and  has 
reimbursed  the  Bureau  of  Land 
Management  for  the  cost  of  this  Federal 
Register  notice. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out 
section  31  (d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920.  as  amended.  (30 
U.S.C.  188(d)  and  (e)).  the  Bureau  of 
Land  Management  is  proposing  to 
reinstate  the  lease  effective  January  1. 
1993.  subject  to  the  priginal  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Questions  concerning  this  notice  may 
be  directed  to  Joan  Gill^rt  of  the 
Colorado  State  OfBce  at  (303)  239-3783. 

Dated:  July  27. 1993. 
lanel  Budzilek, 

Chief.  Fluid  Minerals  Adjudication  Section. 
(FR  Doc.  93-19025  Filed  8-€-93:  8:45  am) 
BIUJNG  CODE  43l0->ie-M 


[AZ-050-03-4210-05;  AZA  27798  and  AZA 
27895] 

Realty  Action,  Recreation  and  Public 
Purposes  Act  Classification;  La  Paz 
County,  AZ 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  realty  action. 

summary:  The  following  public  lands  in 
La  Paz  County.  Arizona  have  been 
examined  and  found  suitable  for 
classification  for  lease  or  conveyance  to 
the  La  Paz  County  Board  of  Supervisors 
under  the  provisions  of  the  Recreation 
and  Public  Purposes  Act.  as  amended 
(43  U.S.C  869.  et  seq.).  The  La  Paz 
County  Board  of  Supervisors  propose  to 
use  the  following  lands  for  a  shooting 
range. 

Gila  and  Salt  Rivo'  Meridian.  Arizana 
T.  7  N..  R.  16  W.. 

Sec.  31.  Lots  2.  3.  SEV4NWV4.  NEV4SWV4 
(within); 

T.  7  N..  R.  17  W.. 

Sec.  36.  SEV4NEV4.  NEV4SEV4  (within); 
Containing  81.50  acres,  more  or  less. 

The  La  Paz  County  Board  of 
Supervisors  propose  to  use  the 
following  lands  for  a  community  park. 

Gila  and  Sak.River  Meridian.  Arizona 
T.  7  N..  R.  16  W.. 

Sec.  22.  SE’ASWVi  (vnthin); 

Sec.  27.  NEViNWVi  (within); 

Containing  80.00  acres,  more  or  less. 

The  lands  are  not  needed  for  Federal 
purposes.  Lease  or  conveyance  is 
consistent  with  the  current  Bureau  of 
Land  Management  land  use  planning 


and  would  be  in  the  public  interest.  The 
lease/patent,  when  issued  will  be 
subject  to  the  following  terms, 
conditions,  and  reservations;  > 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
materials. 

4.  An  easement  for  streets,  roads,  and 
utilities  in  accordance  with  the 
transportation  plan  for  La  Paz  County. 

Detailed  information  concerning  tUs 
action  is  available  for  review  at  the 
Bureau  of  Land  Management.  Yuma 
District.  Havasu  Resource  Area.  3189 
Sweetwater  Avenue.  Lake  Havasu  City. 
Arizona  66406. 

DATES:  Upon  publication  of  this  notice 
in  the  Federal  Register,  the  lands  will 
be  segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  Recreation  and  Public  Purptoses  Act 
and  leasing  under  the  mineral  leasing 
laws.  For  a  period  until  September  23, 
1993.  interested  persons  may  submit 
comments  regarding  the  proposed  lease/ 
conveyance  or  classiHcation  of  the  lands 
to  the  Area  Manager.  Havasu  Resource 
Area  Office.  3189  Sweetwater  Avenue, 
Lake  Havasu  City,  Arizona  86406. 
SUPPLEMENTARY  INFORMATION:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  lands  for  the 
shooting  range  or  community  park. 
Comments  on  the  classification  are 
restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  the  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  the  local 
planning  and  zoning,  or  if  the  use  is 
consistent  with  the  State  and  Federal 
programs. 

Interested  parties  may  submit 
comments  regarding  the  specihc  use 
proposed  in  the  application  and  plan  of 
developments,  whether  the  Bureau  of 
Land  Management  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  a  shooting  range  or  community 
park. 

EFFECTIVE  DATE:  Any  adverse  comments 
will  be  reviewed  by  the  State  Director. 
In  the  absence  of  any  adverse 
comments,  the  classification  will 
become  effective  October  8, 1993. 


FOR  FURTHER  INFORMATION  CONTACT: 

Realty  Specialist  Karen  Vercauteren, 
Havasu  Resource  Area  Office.  3189 
Sweetwater  Avenue.  Lake  Havasu  City. 
Arizona  86406,  telephone  (602)  855- 
8017. 

Dated:  July  26. 1993. 

Michael  A.  Taylor, 

Acting  District  Manager. 

(FR  Doc.  93-19021  Filed  8-6-93;  8:45  ami 
WLUNO  CODE  4310-32-M 


[AZ-O50-03-4210-0S;  CAAZCA  19694} 

Noncompetitive  Sale  of  Public  Lands 
In  San  Bernardino  County,  CA 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  realty  action. 

SUMMARY:  The  Bureau  of  Land 
Management  has  determined  that  the 
following  described  land  is  suitable  for 
direct  sale  under  sections  203  and  209 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (90  Stat.  2750, 
43  U.S.C.  1713)  at  not  less  than  fair 
market  value. 

San  Bernardino  Meridian.  California 
T.  9  N..  R.  22  E.. 

Sec.  13,  Lot  11. 

Containing  0.07  acre. 

DATES:  Upon  publication  of  this  notice 
in  the  Federal  Register,  the  lands  will 
be  segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws. 
For  a  period  until  September  23, 1993 
interested  persons  may  submit 
comments  regarding  the  proposed  sale 
of  the  land  to  the  Area  Manager,  Havasu 
Resource  Area  Office,  3189  Sweetwater 
Avenue,  Lake  Havasu  City,  Arizona 
86406.  The  land  will  not  be  offered  for 
sale  until  October  8. 1993.  On  August  9, 
1993,  the  public  land  described  above 
shall  be  segregated  fiom  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  mining  laws.  The 
segregative  effect  will  end  upon 
issuance  of  the  patent  or  May  6, 1994, 
whichever  is  first. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Land  Management  proposes 
to  sell  the  surface  and  subsurface  estates 
of  the  above-described  land  to  Donald 
A.  and/or  Peggy  Q.  Lewis  to  resolve  a 
longstanding  inadvertent  trespass. 

Conveyance  of  the  available  mineral 
interests  will  occur  simultaneously  with 
the  sale  of  the  land.  The  mineral 
interests  being  offered  have  no  known 
mineral  value.  Acceptance  of  a  direct 
sale  offer  will  constitute  an  application 
for  conveyance  of  those  mineral 
interests.  The  applicant  will  be  required 
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to  pay  a  $50  non-returnable  filing  fee  for 
conveyance  of  the  available  mineral 
interests. 

Tbe  patent,  when  issued,  will  contain 
the  following  reservation  ka  the  United 
States: 

1.  Reservation  to  the  United  States  of 
a  right-of-way  for  ditches  and  canals 
pursuant  to  the  Act  of  August  30, 1890, 
26  Stat.  391,  43  U.S.C.  945. 

EFFECTIVE  DATE:  Any  adverse  comments 
will  be  evaluated  by  the  State  Director 
who  aoay  sustain,  vacate,  or  modify  this 
realty  at^on.  In  the  absaace  of  any 
objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior  ^active 
October  8, 1993. 

FOR  FURTHER  INFORMATION  CONTACT. 
Debbie  Rowland,  Realty  Specialist, 
Havasu  Resource  Area  Office,  3189 
Sweetwater  Avenue,  Lake  Havasu  City, 
Arizona  86406,  telephone  (602)  855- 
8017. 

Dated:  July  26. 1993. 

Michael  A.  Taylor. 

Acting  District  Manager. 

IFR  Doc.  93-19022  FUed  8-6-93;  8:45  am] 
BiuMO  C006  esM-aa-M 


Minerals  Management  Service 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35). 
Copies  of  the  proposed  collections  of 
information  and  related  forms  may  be 
obtained  by  contacting  the  Bureau’s 
Clearance  Officer  at  the  telephone 
number  listed  below.  Comments  and 
sug^tions  on  the  proposal  should  be 
m^e  directly  to  the  Bureau  Clearance 
Officer  and  to  the  Office  of  Management 
and  Budget;  Paperwork  Reduction 
Project  (101-0046);  Washington.  DC 
20503.  telephone  (202)  395-7340.  with 
copies  to  Chief,  Engineering  and 
Standards  Branch;  Engineering  and 
Technology  Division;  Mail  Stop  4700; 
Minerals  Management  Service;  381 
Elden  Street;  Herndon,  Virginia  22070- 
4817. 

Title:  Well  Summary  Report,  Form 
MMS-125 

OMB  approval  number:  1010-0046 
Abstract:  Respondents  submit  Form 
MMS-12S  to  the  Minerals 
Management  Service’s  (MMS)  District 
Supervisors  to  be  evaluated  and 


approved  or  disapproved  for  the 
adequacy  of  the  equipment,  matnials, 
and/or  procedures  which  t^  leraee 
plans  to  use  to  safely  perform  drilling, 
well-completion,  w^i-workover,  and 
well-abandonment  operations. 

This  form  is  necessary  to  aiudde  KflvlS 
to  ensure  safety  of  opmations; 
protection  of  t^  human,  marine,  and 
coastal  environments;  conservation  (d 
the  natural  resources  in  the  Outm 
Continental  Shelf  (OCS);  prevention  of 
waste;  and  protection  of  correlative  . 
rights  with  respect  to  oil,  gas,  and 
sulphur  operations  in  the  OCS. 

Bureau  form  number;  Form  l^4S-125 
Frequency:  On  occasion 
Description  of  respondents:  CX^  oil. 

fas,  and  sulphur  lessees 
'stimated  completion  time:  1  hour 
Annual  responses:  2,579 
Annual  burden  hours:  2,579 
Bureau  Clearance  Officer:  Arthur 
Quintana.  (703)  787-1239. 

Dated:  June  14, 1993. 

Henry  G.  Bartholomew, 

Deputy  Associate  Director  for  Operations  and 
Safety  Management. 

(FR  Doc  93-19009  Filed  8-6-93;  8:45  am) 
BIUMO  COOe  4310-lin-M 


information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collecticm  of 
information  listed  below  has  bean 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  approval  tmder 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35). 
Copies  of  the  proposed  collections  of 
information  and  related  forms  may  be 
obtained  by  contacting  the  Bureau’s 
Clearance  Officer  at  the  telephone 
number  listed  below.  Comments  and 
suggestions  on  the  proposal  should  be 
made  directly  to  the  Bureau  Clearance 
Officer  and  to  the  Office  of  Management 
and  Budget;  Paperwork  Reduction 
Project  (1010-0045h  Washington,  DC 
20503,  telephone  (202)  395-7340,  with 
copies  to  Chief,  Engineering  and 
Standards  Branch;  Engineering  and 
Technology  Division;  Mail  Stop  4700; 
Minerals  Management  Service;  381 
Elden  Street;  Herndon,  Virginia  22070- 
4817. 

Title:  Simdry  Notices  and  Reports  on 
Wells.  Form  K^S-124. 

OMB  approval  number:  1010-0045. 

Abstract:  Respondents  submit  Form 
MMS-124  to  the  Minerals  Manaigement 
Service’s  (hAdS)  District  Supervisors  to 
be  evalua^  and  approved  or 
disapproved  for  the  adequacy  of  the 
equipment,  materials,  and/or 


proGadimt  which  the  lessee  plans  to 
use  to  safely  perform  drilling,  wall- 
completion,  wril-woikover.  and  weQ- 
abandonment  operatians. 

This  form  is  necessary  to  enable  MMS 
to  ensure  safety  of  operations, 
protection  of  the  human,  marine,  and 
coastal  environments.  cxHiservation  of 
the  natural  resources  in  the  OCS, 
prevention  of  waste,  ai\d  protection  of 
correlative  rights  with  respect  to  oil,  gas, 
and  sulphur  operatians  in  the  OCS. 

Bureau  form  number:  Form  MMS- 
124. 

Frequency:  On  occasion. 

Description  of  respondents:  Outer 
Continental  Shelf  oil,  gas,  and  sulphm 
lessees. 

Estimated  completion  time:  1  hour. 

Annual  responses:  8.820. 

Annual  burden  hours:  8,820. 

Bureau  Clearance  Officer:  Arthur 
Quintana.  (703)  787-1239. 

Dated:  June  14. 1993. 

Henry  G.  Barthelosaew, 

Deputy  Associate  Director  for  Opaations  and 
Safety  Management. 

[FR  Doc  93-19010  Filed  8-6-93;  8:45  am) 
BHJJNO  COOE  4310-Mfl-M 


Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  approval  under 
the  provisions  of  ffie  Paperwork 
Reducticm  Act  (44  U.S.C.  chapter  35). 
Copies  of  the  proposed  collections  of 
informatirm  and  related  forms  may  be 
obtained  by  contacting  the  Bureau’s 
Clearance  Officer  at  t^  telephone 
number  listed  below.  Comments  and 
suggestions  on  the  proposal  should  be 
made  directly  to  the  Bureau  Clearance 
Officer  and  to  the  Office  of  Man^^ement 
and  Budget:  Paperwork  Reduction 
Project  (1010-0044);  Washington.  DC 
20503,  telephone  (202)  395-7340,  with 
copies  to  Chief,  Engineering  and 
Standards  Braixii;  Engineering  and 
Technology  Diviaon;  Mail  Stop  4700; 
Minerals  Management  Service;  381 
Elden  Street;  Herndon,  Virginia  22070- 
4817. 

Title:  Application  for  Permit  to  Drill, 
Form  f^4S-123 

OMB  approval  number.  1010-0044 
Abstract  Respondents  submit  Form 
MMS-123  to  the  Minerals 
Management  Service’s  (MMS)  District 
Supervisors  to  he  evaluated  mid 
approved  or  disapjnoved  for  the 
adequacy  of  the  equijpment,  materials. 
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and/or  procediires  which  the  lessee 
plans  to  use  to  safely  perform  drilling, 
well-completion,  well-workover,  and 
well-abandonment  operations. 

This  form  is  necessary  to  enable  MMS 
to  ensiue  safety  of  operations; 
protection  of  the  human,  marine,  and 
coastal  environments;  conservation  of 
the  natural  resources  in  the  Outer 
Continental  Shelf  fOCS);  prevention  of 
waste;  and  protection  of  correlative 
rights  with  respect  to  oil,  gas.  and 
sulphur  operations  in  the  OCS. 

Bureau  form  number.  Form  MMS-123 
Frequency:  On  occasion 
Description  of  respondents:  OCS  oil, 
gas,  and  sulphur  lessees 
Estimated  completion  time:  1.5  hours 
Annual  responses:  1,307 
Annual  burden  hours:  1,555 
Bureau  Clearance  Officer.  Arthxir 
Quintana.  (703)  787-1239 
Dated:  June  14. 1993. 

Henry  G.  Bartholomew, 

Deputy  Associate  Director  for  Operations  and 
Safety  Management 

[FR  Doc.  93-19014  Filed  8-6-93;  8:45  am] 
BHJJNQ  cooe  4310-IIR-H 


Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35). 
Copies  of  the  proposed  collections  of 
information  and  related  forms  may  be 
obtained  by  contacting  the  Bureau’s 
Clearance  Officer  at  the  telephone 
number  listed  below.  Comments  and 
suggestions  on  the  proposal  should  be 
made  directly  to  the  Bureau  Clearance 
Officer  and  to  the  Office  of  Management 
and  Budget;  Paperwork  Reduction 
Project  (1010-0017);  Washington,  DC 
20503,  telephone  (202)  395-7340,  with 
copies  to  Chief,  Engineering  and 
Standards  Branch;  Engineering  and 
Technology  Division;  Mail  Stop  4700; 
Minerals  Management  Service;  381 
Elden  Street;  Herndon,  Virginia  22070- 
4817. 

Title:  Semiannual  Well  Test  Report, 
Form  MMS-128 

OMB  approval  number:  1010-0017 
Abstract:  Respondents  submit  Form 
MMS-128  to  the  Minerals 
Management  Service’s  (MMS) 
Regional  Supervisors  so  they  can 
evaluate  the  results  of  well  tests  to 
ascertain  if  reservoirs  are  being 
depleted  in  a  manner  that  will  lead  to 


the  greatest  ultimate  recovery  of 
hydrocarbons.  The  form  is  designed  to 
present  current  well  data  on  a 
semianntial  basis  to  permit  the 
updating  of  permissible  producing 
rates  and  provide  the  basis  for 
estimates  of  currently  remaining 
recoverable  gas  reserves. 

Bureau  form  number:  Form  MMS-128 
Frequency:  Semiannual 
Description  of  respondents:  Outer 
Continental  Shelf  oil  and  gas  lessees 
Estimated  completion  time:  2  hours 
Annual  responses:  1,540 
Annual  burden  hours:  3,080 
Bureau  Clearance  Officer:  Arthur 
Quintana,  (703)  787-1239 
Dated:  June  14, 1993. 

Henry  G.  Bartholomew, 

Deputy  Associate  Director  for  Operations  and 
Safety  Management 

[FR  Doc.  93-19015  Filed  8-6-93;  8:45  am] 
BILUNO  COOE  4310-IM-M 


INTERSTATE  COMMERCE 
COMMISSION 

Agency  Information  Collection  Under 
OMB  Review 

The  following  proposals  for  collection 
of  information  under  the  provisions  of 
the  Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  are  being  submitted  to  the 
Office  of  Management  and  Budget  for 
review  and  approval.  Copies  of  the 
forms  and  supporting  documents  may 
be  obtained  from  the  Agency  Clearance 
Officer,  Nancy  Sipes,  (202)  927-5040. 
Comments  regarding  this  information 
collection  should  be  addressed  to  Nancy 
Sipes.  Interstate  Commerce 
Commission,  room  4136,  Washington, 
DC  20423  and  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Afrairs, 
Attn:  Desk  Officer  for  ICC.  Washington, 
DC  20503.  When  submitting  comments, 
refer  to  the  OMB  number  or  the  title  of 
the  form. 

Type  of  Clearance:  Extension  without 
change  of  a  currently  approved  form. 
Bureau/Office:  Office  of  Economics 
Title  of  Form:  Class  I  Quarterly  and 
Annual  Report  of  Motor  Carriers  of 
Passengers. 

OMB  Form  Number:  3120-0021 
Agency  Form  Number:  MP-1 
Frequency:  Quarterly  and  Annually 
No.  of  Respondents:  30 
Total  Burden  Hours:  450 
Type  of  Clearance:  Extension  without 
^ange  of  a  ^rrently  approved  form. 
Bureau/O^ce^Office  of  l^onomics 
Title  of  Form:  Uniform  System  of 
Accounts — Railroads. 

OMB  Form  Number:  3120-0107 


Agency  Form  Number:  None 
Frequency:  Recordkeeping  Requirement 
No.  of  Respondents:  13 
Total  Burden  Hours:  17,160 
Sidney  L.  Strickland,  )r., 

Secretary. 

[FR  Doc.  93-18999  Filed  8-6-93;  8:45  am] 
BILUNO  COOE  7036-«1-M 


[No.  40887] 

Range  Tariffs  of  All  Motor  Common 
Carriers — Show  Cause  Proceeding 

AGENCY:  Interstate  Commerce 
Commission  (ICC). 

ACTION:  Notice  of  decision. 

SUMMARY:  The  ICC  has  concluded  that 
tarifrs  that  disclose  neither  the  actual 
rate  for  a  shipment  nor  an  objective 
methodology  by  which  the  rate  can  be 
determined  (so-called  "range”  tariffs)  do 
not  fully  comply  with  the  statutory  rate 
disclosure  requirements.  In  a  notice  of 
proposed  rulemaking  published  in  the 
rules  section  of  today’s  issue  of  the 
Federal  Register,  the  ICC  is  proposing  a 
regulation  to  permit  carriers  to 
supplement  range  tariffs  by  fax  filing  of 
the  actual  rate  applicable  to  individual 
shipments  prior  to  transport  of  those 
shipments.  This  decision  will  have 
prospective  effect  only.  Moreover,  until 
range  tariffs  are  ordered  canceled  or 
modified,  they  remain  applicable  to  all 
relevant  shipments.  Once  the  ICC  has 
completed  the  rulemaking  proceeding, 
carriers  will  no  longer  be  able  to  rely  on 
range  tarifis,  standing  alone,  to  establish 
transportation  rates. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Langyher  (202)  927-5160,  [TDD 
for  hearing  impaired  (202)  927-5721]. 
SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission’s  decision.  To  obtain  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Office  of  the 
Sectary,  room  2215,  Interstate 
Commerce  Commission,  Washington, 
DC  20423.  Telephone:  (202)  927-7428. 
[Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
927-5721.] 

Decided:  August  2, 1993. 

By  the  Commission:  Chainaan  McDonald, 
Vice  Chairman  Simmons,  Commissioners 
Phillips,  Philbin,  and  Walden.  Commissioner 
Walden  commented  with  a  separate 
expression.  Commissioner  Phillips  dissented 
with  a  separate  expression. 

Sidirey  L.  Strickland,  )r.. 

Secretary. 

[FR  Doc.  93-19004  Filed  8-6-93;  8:45  am] 
BILUNO  COOE  7035-01-P 
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[ExPwtsNo.S161 

Railroad  Reeamia  Adequacy^ -1992 
Dalarmination 

AGENCY:  laterstate  Commerce 
Commission. 

ACTION:  Notice  of  decision. 

SUMMARY:  On  August  6, 1993.  the 
Commission  served  a  decision 
announcmg  the  1092  revenue  adequacy 
determinations  for  the  Nation’s  Class  I 
railroads.  Two  carriers  (Illinois  Central 
and  Norfolk  Southern)  are  foimd  to  be 
revenue  adequate.  The  remaining 
carriers  are  found  to  be  revenue 
inadequate. 

EFFECTIVE  DATE:  This  decision  shall  be 
effective  on  August  9, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ward  L.  Ginn,  Jr.  (202)  927-6187  (TDD 
for  hearing  impaired:  (202)  927-5721.) 
SUPPLEMENTARY  WFORMAIION:  This 
annual  determination  of  railroad 
revenue  adequacy  is  made  in 
accordance  with  the  standards 
developed  in  Standards  for  Railroad 
Revenue  Adequacy,  3641.C.C.  803 
(1981),  as  modified  in  Standards  for 
Railroad  Revenue  Adequacy,  3  I.C.C.2d 
261  (1986),  and  Supplemental  Reporting 
of  Consolidated  Information  for 
Revenue  Adequacy  Purposes,  5 1.C.C.2d 
65  (1988).  It  also  incorporates 
modifications  made  in  Railroad 
Revenue  Adequacy— 1988 
Determination,  6 1.G.C.2d  933  (1990). 
This  decision  applies  the  rate  of  return 
standard  to  data  for  the  year  1992. 

A  railroad  is  considers  revenue 
adequate  under  49  U.S.C.  10704(a)  if  it 
achieves  a  rate  of  return  on  net 
investment  at  least  equal  to  die  current 
cost  of  capital  for  the  railroad  industry 
for  1992,  determined  to  be  11.4  percent 
in  Railroad  CostafCafxtal — 1992, 9 
I.C.C.2d  566  (1993).  Under  this 
standard,  we  find  that  two  railroads 
were  revmuie  adequate  in  1992,  the 
Illinois  Central  Railroad  Company  and 
Norfolk  Soudiem  Corporation. 
Additional  information  is  contained  in 
the  Commission  decision.  To  purchase 
a  copy  of  die  hill  decision,  write  to.  call, 
or  ph^  tqp  in  person  from:  I^amic 
Conc^ts,  Inc.,  room  2229.  Intmetate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone: 

(202)  289-4357.  (Assistmwe  frir  the 
hearii^  impaired  is  available  through 
TDD  services  (202)  927-^721J 

Environmental  and  Energy 
Considenitions 

We  conclude  that  this  action  will  not 
significantly  affect  either  the  quality  of 
the  human  environment  or  the 
conservadon  of  energy  resources. 


RegiriatfKy  Flexibility  Analysis 

Pursuant  to  5  U.S.C.  603(b),  we 
conclude  that  our  action  in  this 
proceeding  tvill  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  purpose 
and  effect  of  the  action  is  merely  to 
update  the  annual  railroad  industry 
revenue  adequacy  finding  by  the 
Commission.  No  new  reporting  or  other 
regulatory  requirements  are  imposed, 
directly  or  Indirectly,  on  small  entities. 

Decided;  July  22, 1993. 

By  the  Commission.  Chairman  Md3ooald. 
ViceChairniaa  Siramons,  ComminioDen 
Phillips,  Philbin.  and  Walden. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

[FR  Doc.  93-18998  Filed  8-6-93;  8:45  am] 
BIUINQ  CODE 


DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Investigation 

Uniform  Crime  Reporting  Data 
Providers’  Adviaoiy  Policy  Board; 
Meeting 

The  Uniform  Crime  Reporting  (UCR) 
Data  Providers'  Advisory  Policy  Board 
will  meet  on  September  17-18, 1993, 
from  9  am.  tmtil  5  p.m.,  at  the  Sand 
Dimes  Resort  Hotel,  74th  Avenue  North, 
Myrtle  Beach.  South  Carolina,  telephone 
803-449-7441,  to  formulate 
recommendations  to  the  Director. 

Federal  Bureau  of  Investigation  (FBI)  on 
the  policy,  and  operation  of  the  UCR 
system,  and  related  topics. 

The  topics  to  be  discussed  will 
include  the  progress  of  the  Naticmal 
Incident  Based  Reporting  System 
(NIBRS),  the  status  of  the  reorganization 
of  the  FBI  criminal  justice  information 
system,  reorganization  of  the  CJIS 
advisory  groups  process,  and  other 
operational  matters. 

The  meeting  will  be  open  to  the 
public  un  a  first-come,  first-seated  basis. 
Any  member  of  the  public  may  file  a 
written  statement  conceming  UCR  or 
related  matters  with  the  Board  before  or 
after  the  meeting.  Anyone  wishing  to 
address  this  session  of  the  meeting 
should  notify  the  Committee 
Management  Liaison  Officer,  Mr.  David 
F.  Nemecdc,  Federal  Bureau 
Investigation  (FBI),  at  least  24  hours 
prior  to  the  start  of  the  session.  IBe 
notification  may  be  by  maU.  telegram, 
cable,  or  A  hand-delivered  note.  It 
should  contain  the  requestor’s  name, 
and  corporate  designation,  consumer 
affiliation,  or  Ck)venunent  designation, 
along  urith  a  shmt  statement  d^caibisg 
the  topic  to  be  addressed.  A  nonmember 


requestor  will  be  aUowad  not  more  than 
15  minutes  to  present  a  topic,  except 
with  the  special  approval  of  the 
Chairman  of  the  Bcnrd. 

Inquiries  may  be  addressed  to  Mr. 
David  F.  Namactek,  In^tector-Deputy 
Assistant  Director,  CJIS  Division.  FBI. 
10th  cmd  Pennsylvania  Avenue, 
Washington,  DC  20535,  telephcne  (202) 
324-8920. 

Dated:  August  1. 1993. 

David  F.  Neoucak, 

Inspector-Deputy  Assistant  Director, 
Designated  Federal  Employee. 

(FR  Doc  93-19035  Filed  8-6-93;  8:45  am] 

BILUNG  CODE  44ie-4a-«l 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRAHON 

[Notice  93-064] 

NASA  Advisory  CouncU;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463.  the  National  Aeronautics 
and  Space  Administration  announces  a 
meeting  of  the  NASA  Advisory  Coimcil. 
DATES:  Septembm  1, 1993. 9  a.m.  to  5 
p.m.;  and  Septambm'  2. 1993, 8:30  ajn. 
to  noon. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Pro^m  Review 
Center,  Ninth  Floor,  room  9H40,  300  E 
Street,  SW.,  Washington,  DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Sylvia  K.  Kraemer,  Code  1C,  National 
Aeronautics  and  Space  Administration. 
Washington.  DC  20546,  202/358-0791. 
SUPPLEMENTARY  INFORMATION:  Hie 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows. 

— ^Recent  Senior  Appointments 
— Budget  and  Con^ssional  Update 
— Space  Station  Transition 
— ^Program  highlights 
—Committee  Reports 
It  is  impmative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  tha  key 
partidpa^.  Visitars  will  he  requested 
to  sign  a  visitor’s  register. 

Dated:  August  3, 1993. 

Timottij  M.  Snllivaii, 

Advisory  Conunittee  Management  (^fioer. 

(FR  Doc.  93-18964  Filed  8-6-93:  8:45  am] 
WLUNQ  CODE  7B10-ei-M 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Noe.  5(M24  and  50-425] 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-68 
and  NPF-81  issu^  to  Georgia  Power 
Company,  et  al.  (the  licensee)  for 
operation  of  the  Vogtle  Electric 
Generating  Plant,  Units  1  and  2,  located 
in  Burke  County,  Georgia. 

The  proposed  amendments  would 
revise  Technical  Specification  (TS)  3/ 
4.3.1,  “Reactor  Trip  System 
Instrumentation,”  TS  3/4.3.2, 
“Engineered  Safety  Feature  Actuation 
System  Instrumentation,”  and  their 
associated  Bases  to  relax  surveillance 
test  intervals  (STl)  emd  allowed  outage 
times  (AOT)  for  engineered  safety 
features  actuation  system  (ESFAS) 
instrumentation  based  on  Westinghouse 
topical  report  WCAP-10271  as 
previously  approved  by  the  NRC.  The 
changes  to  TS  3/4.3, 1  for  the  reactor  trip 
system  (RTS)  are  those  directly 
associated  with  implementing  the 
ESFAS  relaxations  as  recommended  by 
the  NRC  staff  in  previous  SERs 
regarding  WCAP-10271. 

The  licensee  is  making  plant 
hardware  and  procedural  modifications 
to  perform  routine  testing  in  bypass  of 
the  ESFAS  and  RTS  instrumentation 
without  the  use  of  temporary  jumpers  or 
the  lifting  of  leads.  Therefore,  the 
licensee  also  proposes  certain  changes 
to  the  Vogtle  TS  to  incorporate  the 
provisions  of  “test  in  bypass.” 

The  changes  to  TS  3/4. 3.1  would 
include: 

(1)  Removal  of  the  requirement  to 
perform  the  RTS  analog  channel 
operational  test  on  a  staggered  basis 
from  TS  Table  4.3-1  (Note  17). 

(2)  Addition  of  a  new  Action  to  allow 
6  hours  to  restore  an  inoperable  channel 
to  Operable  status  before  requiring 
shutdown  to  Hot  Standby  within  &e 
next  6  hours  and  to  allow  surveillance 
testing,  provided  the  other  channel  is 
Operable  (Action  7). 

(3)  Removal  of  table  notations  g  and 
18  and  appropriate  references  from  TS 
Tables  3.3-1  and  4.3-1,  indicating  that 
the  ESFAS  Actions  are  more  restrictive 
and,  therefore,  applicable. 


(4)  Changes  to  Action  statements  to 
allow  for  “test  in  bypass”  (Actions  2 
and  6). 

(5)  Retention  of  the  current  Action  6 
as  Action  9  for  the  reactor  coolant  pump 
undervoltage  and  underfrequency  trip 
functions. 

(6)  Addition  of  table  notation  f  to 
identify  those  instrument  functional 
units  which  have  “test  in  bypass” 
capability. 

The  changes  to  TS  3/4.3.2  would 
include: 

(1)  Increase  in  STIs  for  ESFAS  analog 
channel  operational  tests  from  once  per 
month  to  once  per  quarter  (Fimctional 
Units  l.c,  l.d,  l.e,  2.c,  4.c,  4.d,  4.e,  5.c, 
6.b,  6.d,  and  9.a). 

(2)  Increase  in  the  time  that  an 
inoperable  ESFAS  channel  may  be 
maintained  in  an  untripped  condition 
from  1  hour  to  6  hours  (Action  20  emd 
new  Action  29). 

(3)  Removal  of  current  Action  15 
which  is  no  longer  used.  Functional 
Units  which  used  current  Action  15 
would  be  applied  to  other  Actions.  A 
new  Action  15  would  be  created  (see 
item  4  below)  since  that  number  is  no 
longer  used. 

(4)  Increase  in  the  time  that  an 
inoperable  ESFAS  channel  may  be 
bypassed  to  allow  testing  of  another 
channel  in  the  same  function  from  2 
hours  to  4  hours  (Actions  14, 17,  20,  22, 
and  25).  New  Actions  15  and  29  would 
be  created  since  the  semi-automatic 
switchover  to  containment  emergency 
sump  function’s  AOT  and  the  loss  of 
power  to  the  4.16  kv  ESF  bus,  for  a 
channel  to  be  bypassed  during 
surveillance  testing,  would  remain  at  2 
hours. 

(5)  Revision  to  Actions  14,  22,  and  25 
to  allow  6  hours  to  restore  an  inoperable 
Channel  to  Operable  status  before 
requiring  shutdown  to  Hot  Standby 
within  the  next  6  hours. 

(6)  Changes  to  Action  statement  20  to 
allow  for  “test  in  bypass.” 

(7)  Addition  of  new  Action  29  to 
allow  Startup  and/or  Power  Operation 
to  proceed  when  the  number  of 
Operable  channels  is  one  less  than  the 
Total  Number  of  Channels  provided 
certain  conditions  are  met. 

(8)  Removal  of  table  notation  d  and 
appropriate  references  to  establish 
consistency  with  previous  amendments 
on  Vogtle  regarding  Generic  Letter  87- 
09. 

(9)  Addition  of  table  notation  “##”  to 
identify  those  instrument  functional 
units  which  have  “test  in  bypass” 
capability. 

(10)  Administratively  increasing  each 
Action  Statement  number  29  and  higher 
in  TS  Tables  3.3-4  and  3.3-8  so  that 


each  Action  Statement  number  would 
continue  to  be  unique. 

Proposed  revisions  to  the  Bases  for  TS 
3/4.3. 1  and  3/4.3.2  would  also  be  made. 

The  licensee’s  submittal  included 
Westinghouse  report  WCAP-13376 
(Proprietary)  and  WCAP-13377  (Non¬ 
proprietary),  Revision  2,  “Bypass  Test 
Instrumentation  for  the  Vogtle  Electric 
Generating  Plant  Units  1  and  2,”  to 
describe  the  design  modifications 
associated  with  the  capability  at  Vogtle 
to  “test  in  bypass.”  The  licensee  notes, 
however,  that  it  has  elected  not  to 
implement,  and  has  proposed  no  TS 
changes  with  respect  to,  the  “test  in 
bypass”  capabilities  for  the  reactor 
coolant  pump  undervoltage  and 
underfirequency  reactor  trip  functions 
that  is  described  in  this  Westinghouse 
report. 

before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1994,  as  amended 
(the  Act)  and  the  Commission’s 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission’s  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.19(a).  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

Significant  Hazards  Evaluation 
Regarding  WCAP-10271 

(1)  The  proposed  changes  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated.  The 
determination  that  the  result  of  the 
proposed  changes  are  within  all 
acceptable  criteria  has  been  established 
in  the  SERs  prepared  for  WCAP-10271, 
WCAP-10271  Supplement  1,  WCAP- 
10271  Supplement  2  WCAP-10271 
Supplement  2,  Revision  1. 
Implementation  of  the  proposed 
changes  results  in  a  slight  increase  in 
the  postulated  instrumentation  yemly 
unavailability.  This  slight  increase, 
which  is  primarily  due  to  less  fr^uent 
surveillance,  results  in  a  slight  increase 
in  core  damage  frequency  (&F)  and 
public  health  risk.  The  values 
determined  by  WIOG  [Westinghouse 
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Owners  Group]  and  presented  in  the 
WCAP  for  the  increase  in  CDF  were  '•« 
verified  by  Brookhaven  National 
Laboratory  (BLN)  as  part  of  an  audit  and 
sensitivity  analyses  for  the  NRG  Stafi. 
Based  on  the  small  value  of  the  increase 
compared  to  the  range  of  imcertainty  in 
the  CDF.  the  increase  is  considered 
acceptable.  The  proposed  changes  do 
not  result  in  an  increase  in  the  severity 
or  consequences  of  an  accident 
previously  evaluated.  Implementation  of 
the  proposed  changes  may  efiect  the 
pro^bility  of  failure  of  the  RTS,  but 
does  not  alter  the  manner  in  which 
protection  is  afforded  nor  the  manner  in 
which  limiting  criteria  are  established. 

(2)  The  proposed  changes  will  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  firom  any 
accident  previously  evaluated.  The 
proposed  changes  do  not  result  in  a 
change  in  the  manner  in  which  the  RTS/ 
ESFAS  provides  plant  protection  or  the 
manner  in  which  surveillances  are 
performed  to  demonstrate  operability. 
Therefore,  a  new  or  different  kind  of 
accident  will  not  occur  as  a  result  of 
these  changes. 

(3)  The  proposed  changes  do  not 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  proposed  changes 
do  not  alter  the  manner  in  which  safety 
limits,  limiting  safety  system  setpoints 
or  limiting  conditions  for  operation  are 
determined.  The  impact  of  reduced 
testing,  other  than  as  addressed  above, 
is  to  allow  a  longer  time  interval  over 
which  instrument  uncertainties  (e.g., 
drift)  may  act.  Evaluations  have  been 
performed  to  assure  that  the  plant 
setpoints  prop>erly  account  for  these 
instrument  uncertainties  over  the  longer 
time  interval. 

Implementation  of  the  proposed 
changes  is  expected  to  result  in  an 
overall  improvement  in  safety  as 
follows: 

a.  Less  frequent  testing  will  result  in 
fewer  inadvertent  actuations  of  ESFAS 
components. 

b.  Longer  AOTs  provide  for  better 
assessment  of  problems  and  easier 
repairs  ultimately  resulting  in  better 
equipment  performance. 

c.  Less  ft^quent  distraction  of  the 
operator  and  shift  supervisor  to  attend 
to  and  support  instrumentation  testing 
will  improve  the  effectiveness  of  the 
operating  stafi  in  monitoring  and 
controlling  plant  operation. 

Significant  Hazards  Evaluation 
Regarding  “Test  in  Bypass" 

(1)  The  bypass  testing  capability  does 
not  involve  a  significant  increase  in  the 
probability  of  consequences  of  an 
accident  previously  evaluated. 
Surveillance  testing  in  the  bypass 


condition  will  not  cause  any  design  or 
analysis  acceptance  criteria  to  be 
exceeded.  The  structural  and  functional 
integrity  of  the  reactor  protection  and 
engineered  safety  features  actuation 
systems,  or  any  other  plant  system,  is 
unaffected.  Operability  of  the  reactor 
trip  and  engineered  safety  features 
actuation  systems  is  defined  by  the  TS. 
These  systems  are  part  of  the  accident 
mitigation  response  and  do  not 
themselves  act  as  an  initiator  for  any 
transient.  Therefore,  the  probability  of 
ocourence  is  not  affected. 

Implementation  of  the  bypass  testing 
capability  does  not  affect  the  integrity  of 
the  fission  product  barriers  utilized  for 
mitigation  of  radiological  dose 
consequences  as  a  result  of  an  accident. 
Plant  response  as  modeled  in  the  safety 
analyses  is  unaffected.  Hence,  the  offsite 
mass  releases  used  as  input  to  the  dose 
calculations  are  unchanged  ft-om  those 
previously  assumed.  Therefore,  the 
offsite  dose  predictions  remain  within 
the  acceptance  criteria  for  each  of  the 
transients  affected.  Since  it  has  been 
determined  that  the  transient  results  are 
unaffected  by  surveillance  testing  in 
bypass,  it  is  concluded  that  the 
consequences  of  an  accident  previously 
evaluated  are  not  increased. 

(2)  Implementation  of  the  bypass  test 
capability  does  not  create  the  possibility 
of  a  new  or  different  kind  of  accident 
ft'om  any  accident  previously  evaluated. 
Surveillance  testing  in  bypass  does  not 
affect  accident  initiation  sequences  or 
response  scenarios  as  modeled  in  the 
safety  analyses.  No  new  operating 
configuration  is  being  imposed  by  the 
surveillance  testing  in  bypass  that 
would  create  a  new  failure  scenario.  In 
addition,  no  new  failure  modes  are 
being  created  for  any  plant  equipment. 
Integrity  of  the  bypass  test 
instrumentation  has  been  demonstrated 
by  design  conformance  to  applicable 
industry  standards,  evaluation,  and 
testing  for  fault  condition  control, 
failure  detection,  reliability,  and 
equipment  qualification.  Therefore,  the 
types  of  accidents  defined  in  the  Final 
Safety  Analysis  Report  (FSAR)  continue 
to  represent  the  credible  spectrum  of 
events  to  be  analyzed  which  determine 
safe  plant  operation. 

(3)  The  margin  of  safety  associated 
with  reactor  trip  and  engineered  safety 
features  functions  is  evident  by  the 
results  of  the  accident  analyses.  Results 
of  the  safety  analyses  confirm  that  the 
acceptance  criteria  are  met.  The 
required  margin  of  safety  regulated  for 
each  affected  safety  analysis  is 
maintained.  These  conclusions  are  not 
afiected  by  performing  surveillance 
testing  in  bypass.  Thereby,  the  adequacy 
of  the  revised  TS  for  bypass  testing 


implementation  to  maintain  the  plant  in 
a  safe  operating  range  is  also  confirmed, 
and  this  change  does  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

The  NRG  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRG  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
siraificant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrec^uently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
room  P-223,  Phillips  Building,  7920 
Norfolk  Avenue,  Bethesda,  Maryland, 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washineton,  DC  20555. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  September  8, 1993,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
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affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  I^uests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission’s  “Rules  of  Practice  for 
Domestic  Licensing  Proceedings”  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  ament  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission’s 
Public  Document  Room,  the  Gelmam 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  Burke 
County  Public  Library,  412  Fourth 
Street,  Waynesboro,  Gemgia  30330.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commissitm  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commissimi  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  (m  the  request 
and/or  petition:  and  the  Secretary  or  the 
designated  Atmnic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order.  As  required  by  10 
CFR  2.714,  a  petition  for  leave  to 
intervene  shall  set  fmth  udth 
particularty  the  interest  of  the  petitioner 
in  the  proaseding,  and  how  that  interest 
may  be  afiected  %  the  results  of  the 
proceeding.  The  petition  should 
specifically  expl^n  the  reasons  why 
intervention  should  be  permitted  with 
particular  reference  to  the  following 
factors:  (1)  the  nature  of  the  petitioner’s 
right  under  the  Act  to  be  made  party  to 
the  proceeding;  (2)  the  nature  and  extent 
of  the  petitioner’s  property,  financ  ial,  or 
other  interest  in  the  preceding;  and  (3) 
the  possible  effect  of  any  order  which 
may  be  entered  in  the  proceeding  on  the 
petitioner’s  intwest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  procee^g  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  withcwt  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  sudi  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above.  Not  later 
thm  15  days  prior  to  the  first  prehearing 
conference  scheduled  in  the  proceeding, 
a  petitioner  shall  file  a  supplement  to 
the  petition  to  intervene  which  must 
include  a  list  of  the  contentions  which 
are  sought  to  be  litigated  in  the  matter. 
Each  contention  must  consist  of  a 
specific  statement  of  the  issue  of  law  or 
feet  to  be  raised  or  controverted.  In 
addition,  the  petitioner  shall  provide  a 


brief  explanation  of  the  bases  of  the 
contention  and  a  concise  statement  of 
the  alleged  fects  or  expert  opinion 
which  support  the  contention  and  on 
which  the  petitioner  intends  to  rely  in 
proving  the  contention  at  the  hearing. 
The  petitioner  must  also  provide 
references  to  those  specific  sources  and 
documents  of  which  the  petitioner  is 
aware  and  on  which  the  petitioner 
intends  to  rely  to  establim  those  fects  or 
expert  opinion.  Petitioner  must  provide 
sufficient  information  to  show  that  a 
genuine  dispute  exists  with  the 
applicant  on  a  material  issue  of  law  or 
fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  *rhe 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 

f)arties  to  the  proceeding,  subject  to  any 
imitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  condua  of  me 
bearing,  including  the  opportunity  to 
present  evidence  and  cross-evidence 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  a  final  determination  is  that  the 
amendment  request  involves  no 
significant  haz^s  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  efiective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment 
A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission’s  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street  NW.,  Washington.  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 


giveq  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  David  B.  Matthews: 
petitioner’s  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counrel,  U.S.  Nuclear  Regulatory 
Conunission,  Washington,  DC  20555, 
and  to  Mr.  Arthur  H.  Domby,  Esquire. 
Troutman,  Sanders,  Nations  Bank  Plaza, 
suite  5200, 600  Peachtree  Street  NE., 
Atlanta.  Gwrgia  30308-2210,  attorney 
for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-{v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  1, 1993,  as 
supplemented  July  26, 1993,  which  are 
available  for  public  inspection  at  the 
Commission’s  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  20555,  and  at  the 
local  public  document  room  located  at 
the  Burke  County  Public  Library,  412 
Fourth  Street,  Waynesboro,  Georgia 
30830. 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  August  1993. 

For  the  Nuclear  Regulatory  Commission. 
Dari  S.  Hood, 

Project  Manager,  Project  Directorate  ii-3. 
Division  of  Reactor  Injects— l/II,  Office  of 
Nuclear  Reactor  Regulation. 

[FR  Doc.  93-18930  Filed  8-6-93;  8:45  am) 
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[Docket  No.  50-289) 

GPU  Nuclear  Corporation; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearirtg 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
50  issued  to  GPU  Nuclear  Corporation 
(the  licensee)  for  operation  of  the  Three 
Mile  Island  Nuclear  Station,  Unit  1 
located  in  Dauphin  Cotinty, 
Pennsylvania. 


Federal  Register  /  Vol.  58,  No.  151  /  Monday,  August  9,  1993  /  Notices 


42353 


The  proposed  amendment  would 
revise  the  plant  Technical 
Specifications  (TS)  to  reflect  the 
inclusion  of  gadolinia-urania  in  the  fuel 
rod  design  description,  to  revise  the 
berated  water  storage  tank  boron 
concentration  limits,  and  to  clarify  the 
bases  section  of  the  TS.  The  proposed 
amendment  would  also  place  a 
reference  in  the  TS  to  Babcock  &  Wilcox 
Topical  Report  BAW-10179P,  “Safety 
Criteria  and  Methodology  for 
Acceptable  Cycle  Reload  Analyses.” 

This  report  consolidates  the 
methodologies  used  to  establish  the 
operating  limits  contained  in  the  Core 
Operating  Limits  Report  and  was 
approved  by  the  Commission  in  March 
1993. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act]  and  the  Commission’s 
reflations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission’s  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  fimm 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  whid^  is 
presented  below: 

1.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  of  occurrence  or  the 
consequences  of  an  accident  previously 
evaluated.  The  use  of  gadolina-urania  ^el 
rods  has  been  adequately  demonstrated  and 
bench-marked  by  B&W.  Reactivity  and  power 
distribution  limits  for  a  gadolinia-urania 
fueled  core  will  be  based  on  approved  BAW- 
10180,  Rev.  1,  NEMO  methodology.  NRC 
approval  of  GDTACO  BAW-10184P  will 
provide  an  approved  methodology  for 
predicting  gadolinia-urania  fuel  rod  behavior. 
All  previous  safety  and  design  criteria  will  be 
met. 

The  proposed  change  to  reference  Topical 
Report  BAW-10179P  as  the  description  of 
the  methodologies  and  safety  criteria 
applicable  to  fuel  mechanical,  nuclear, 
thermal-hydraulic,  and  reload  safety 
analyses,  is  considered  administrative  since 
this  Topical  Report  has  been  reviewed  and 
approved  by  NRC. 

The  proposed  changes  to  the  BWST  boron 
concentration  requirement  and  Bases  change 
to  the  minimum  acceptable  pH  value  have 


been  evaluated  and  determined  to  have  no 
affect  on  the  consequences  of  an  accident 
previously  evaluated  and  continue  to  provide 
sufficient  margin  to  the  solubility  limit  in  the 
corexluring  long-term  cooling.  Additionally, 
the  remaining  proposed  Bases  revisions  are 
editorial  clarifications  or  corrections  to  the 
Bases  description  and  do  not  revise  the 
existing  methods  or  criteria  used  to  establish 
these  limits. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  of  occurrence  or  the 
consequences  of  an  accident  previously 
evaluated. 

2.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
king  of  accident  from  any  previously 
evaluated.  The  use  of  gadolinia-urania  fuel 
rods  has  been  adequately  demonstrated  and 
bench-marked  by  B&W. 

An  approved  methodology  will  be  used  to 
predict  gadolinia-iuania  fuel  rod  behavior. 

The  proposed  change  to  reference 
approved  Topical  Report  BAW-10179P  will 
continue  to  ensure  that  approved  methods 
and  criteria  are  used  to  establish  core 
operation  limits. 

The  proposed  changes  to  the  BWST  boron 
concentration  and  Bases  change  to  the 
minimum  acceptable  pH  value  have  no  affect 
on  the  safety  fimction  of  Interfacing  systems 
and  components.  Additionally,  the  remaining 
proposed  Bases  revisions  are  editorial 
clarifications  or  corrections  and  have  no 
impact  on  the  existing  methods  or  criteria  for 
establishing  these  limits. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  fiom  any  previously 
evaluated. 

3.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  Existing  margins  of  safety  related  to 
fuel  rod  performance  are  maintained  with  the 
use  of  gadolina-urania  fuel  rods,  and  existing 
approved  methods  and  criteria  for 
establishing  core  operating  limits  bound  the 
predicted  gadolinia-urania  fuel  rod  behavior. 

The  proposed  change  to  reference 
approved  Topical  Report  BAW-10179P 
maintains  existing  margins  of  safety  since 
previously  approved  methods  and  criteria  are 
still  used  to  establish  core  operating  limits. 

The  proposed  change  to  the  BWCT  boron 
concentration  results  in  a  minimal  change  to 
the  previously  accepted  lower  pH  value  of 
the  reactor  building  spray  and  sump 
inventory.  This  change  has  no  affect  on 
materials  compatibility,  criteria  for 
environmental  qualification  of  equipment,  or 
the  potential  for  boron  precipitation. 
Additionally,  the  remaining  proposed  Bases 
revisions  are  editorial  clarifications  or 
corrections  and  have  no  potential  to  impact 
margins  of  safety. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 


satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
simificant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  imtil  the 
expiration  of  the  30'day  notice  period. 
However,  should  circumstances  change 
dtiring  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infi«<juently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch.  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  dte 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
room  P-223,  Phillips  Building,  7920 
Norfolk  Avenue,  Bethesda,  Maryland, 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  maybe  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW., 
Washindon,  DC  20555. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  September  8, 1993,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  he 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission’s  “Rules  of  Practice  for 
Domestic  Licensing  Proceedings”  in  10 
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CFR  part  2.  Intererted  pewona  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  die  Gelman 
Building.  2120  L  Street,  NW., 
Washin^on,  DC  20555  and  at  the  local 
public  (Mcument  room  located  at  the 
Government  Publicaticuis  Section,  State 
Library  of  Pennsylvania.  Walnut  Street 
and  Commonwe^th  AveniM,  Box  1601, 
Harrisburg,  Pennsylvania  17105.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  fiM  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Conunissicm  or  by  tbs  Chiirman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secrets^  or  the 
designated  Atomic  Safety  and  Licmsing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  reqmred  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shell  set 
forth  vrith  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  a^ected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  eiqplain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  tne 
following  fectors:  (1)  The  nature  of  the 
petitioner’s  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
efiect  of  any  order  v^dr  may  be 
entered  in  the  proceeding  on  the 
petitioner’s  interest.  The  petition  should 
also  identify  the  specific  asp^Cs)  of  the 
subject  matter  of  tne  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehecuing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  almve. 

Not  later  than  15  days  prior  to  the  first 
rehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  Intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  fects  or  expert 
opinion  which  support  the  contention 
and  on  whidi  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 


provide  references  to  those  specific 
sources  and  documrats  of  wrnch  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  fects  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  feet.  Contentions  shall  he  limited  to 
matters  within  the  scope  of  the 
amendment  under  considmation.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  whidi  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permit^  to  intervene  become 
arties  to  the  proceeding,  subject  to  any 
mitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  ^e 
nearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  ^al 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  dedde 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  haz^s  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  ^er  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  haz^s  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attrition; 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission’s  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street,  NW.,  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  John  F.  Stolz:  petitioner’s 
name  and  telephone  numbw,  date 
petition  was  mailed,  plant  name,  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 


the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  to  Ernest  L. 
Blake,  Jr.,  Esquire,  Shaw.  Pittman.  Potts 
&  Trowbridge,  2300  N  Street,  NW., 
Washington.  I^  20037,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitimis, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  mtertained 
absent  a  determination  by  the 
Commission,  the  presiding  offiem  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  June  7, 1993,  which 
is  available  for  public  inspection  at  the 
Commission’s  ^blic  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC  20555  and  at  the 
local  public  document  room  located  at 
the  Government  Publications  Sectiem, 
State  Library  of  Pennsylvania,  Walnut 
Street  and  Commonw^th  Avenue,  Box 
1601,  Harrisburg,  Pennsylvania  17105. 

Dated  at  Rockville.  Maryland,  this  2nd  day 
of  August  1993. 

For  the  Nuclear  Regulatory  Commission. 
Ronald  W.  Heman, 

Senior  Project  Manager,  Project  Directorate 
1-4,  Division  of  Reactor  Pro^cts — I/U,  Office 
of  Nuclear  Reactor  Regulation. 

[FR  Doc.  93-18929  Filed  8-6-93;  8:45  ami 
aaiJNG  CODE  7SWM)1-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  Loan  Area  #2662; 
Arndt  *2] 

Illinois;  Declaration  of  Disaster  Loan 
Area 

The  above-numbered  Declaration  is 
hereby  amended  efiective  July  27, 1993 
to  include  Greene  County  in  the  State  of 
Illinois  as  a  disaster  area  as  a  result  of 
damages  caused  by  severe  storms  and 
flooding  beginning  on  June  7, 1993  and 
continuing. 

In  addition,  applications  for  economic 
injury  loans  from  small  business  located 
in  contiguous  Morgan  Coimty,  Illinois 
may  be  filed  until  the  specified  date  at 
the  previously  designated  location. 

Any  counties  contiguous  to  the  above- 
named  primary  county  and  not  listed 
herein  have  been  previously  declared. 

The  economic  injury  number  of 
Illinois  is  793200. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
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applications  for  physical  damage  is 
^ptember  9, 1998  and  for  economic 
injury  the  deadline  is  April  11, 1994. 

(Catalog  of  FedeTal  Domestic  Assistance 
Program  Nos.  59002  and  50008) 

Dated:  July  29. 1993. 

Alfred  E.  Judd. 

Acting  Assistant  Administrator  /or  Disaster 
Assistance. 

[FR  Doc.  03-18933  Filed  8-6-93;  8:45  am] 

aiusM  coot  ■>■  ei  m 


[Declaration  of  Diaastar  Loan  Area  #2663; 
Arndt  1] 

Missouri;  Dedarstion  of  Disaster  Loan 

Area 

The  above-numbered  Declaration  is 
hereby  amended  in  accordance  with  a 
Notice  from  the  Federal  Emergency 
Management  Agency  dated  July  21, 

1993  to  include  the  counties  of  Adair, 
Caldwell,  Johnson,  Livingston,  Macon, 
Pemiscot,  Pettis,  Putnam,  Scott,  and 
Scotland  in  the  State  of  Missouri  as  a 
disaster  area  as  a  result  of  damages 
caused  by  severe  storms  and  flooding 
beginning  on  Jiine  28, 1993  and 
continuing. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  previously  designateo 
location:  Dimklin,  Mississippi,  New 
Madrid,  Schuyler.  Stoddard,  and 
Sullivan  Coxmties  in  Missouri; 
Mississippi  Coimty  in  Arkansas;  and 
Dyer  and  Lake  Coimties  in  Tennessee. 

Any  coimties  contiguous  to  the  above- 
named  primary  coimties  and  not  listed 
herein  have  bwn  previously  declared  or 
are  covered  under  a  separate  declaration 
for  the  same  occurrence. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is 
September  7, 1993  and  for  economic 
injury  the  deadline  is  April  11, 1994. 

The  economic  injury  numbers  are 
793300  frar  Missouri;  793700  for 
Arkansas;  and  795600  for  Tennessee. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  July  29. 1993. 

Alfirad  E.  Jodd, 

Acting  Assistant  Adm  inistratorfor  Disaster 
Assistance. 

[FR  Doc.  93-18934  Filed  8-6-93;  8:45  am] 
BIUMO  COOC 


Small  Businaaa  Size  Standards; 
Environmental  Services 

AGENCY:  Small  Business  Administration. 
ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  interim  size  standard  of  $18.0 
million  in  average  annual  receipts 
established  by  the  Small  Business 
Administration  (SBA)  for 
Environmental  Services  under  Standard 
Industrial  Classification  (SIC)  code  8744 
has  been  judicially  vacated. 

DATES:  This  Notice  applies  immediately 
to  all  procurement  requirements 
involving  environmental  services, 
including  all  those  for  which 
solicitations  have  been  issued  but  award 
has  not  been  made,  using  SIC  code  8744 
and  the  corresponding  $18.0  million 
size  standard  for  environmental  services 
thereimder. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gary  M.  Jafdeson,  Director.  Size 
Standards  Staff,  at  (202)  205-6618. 

SUPPLEMENTARY  INFORMATION:  On 
January  13, 1993,  SBA  published  an 
interim  final  rule  in  the  Federal 
Register,  58  FR  4074,  that  established  a 
size  standard  of  $18.0  million  in  average 
annual  receipts  for  Environmental 
Services.  SBA  determined 
Environmental  Services  to  be  an 
emerging  industry  which  the  current 
SIC  code  system  and  its  corresponding 
size  standards  did  not  adequately 
address.  As  such.  SBA  defined  a  new 
component  of  SIC  code  8744  to  be  the 
emerging  industry  of  Environmental 
Services  and  established  an  $18.0 
million  size  standard  for  it.  On  June  23, 
1993,  the  United  States  District  Court 
for  the  District  of  Columbia  held  that 
SBA’s  publication  of  that  size  standard 
as  an  interim  final  rule  violated 
applicable  provisions  of  the 
Administrative  Procadure  Act  (APA),  5 

U. S.C.  553,  requiring  notice  and  public 
comment  as  part  of  an  agency’s 
rulemaking  procedures.  Analysas  Corp. 

V.  Bowles,  No.  93-0711,  slip  op.  (D.D.C. 
June  23. 1993).  Because  applicable 
provisions  of  the  APA  were  not 
followed,  the  Court  vacated  the  $18.0 
million  size  standard.  Id.  at  10.  As  a 
result  of  this  decision,  the  $18.0  million 
size  standard  for  Environmental 
Services  under  SIC  code  8744  is  not  in 
effect. 

Dated:  July  15, 1993. 

Erskine  B.  BoRlet, 

Administrator. 

[FR  Doc.  93-18932  Filed  8-6-93;  8:45  am] 
BtLUNQ  CODE  MZS-OI-M 


[LicenM  No.  07/07-0087] 

United  Financial  Reaourcaa  Corp.; 

Filing  of  an  Application  for  an 
Exemption  Under  Regulation  107.903 
Governing  Conflicte  of  Intereat 

Notice  is  hereby  given  that  United 
Financial  Resources  Corp.  (the 
Licensee),  7401  “F”  Street,  Omaha, 
Nebraska  68127,  a  Federal  Licensee 
under  the  Small  Business  Investment 
Act  of  1958,  as  amended  (the  Act),  has 
filed  an  application  with  the  U.S.  Small 
Business  Administration  (SBA) 
pursuant  to  §  107.903(b)  of  the 
Regulations  governing  small  business 
investment  companies  (13  CFR 
107.903(b)  (1993))  for  an  exemption 
from  the  provisions  of  the  cited 
Regulations. 

Subject  to  SBA  approval,  the  Licensee 
proposes  to  provide  funds  to  an 
associate,  Ames  Avenue  Corporation  d/ 
b/a  Phil’s  Foodway  (Ames).  3030  Ames 
Avenue,  Omaha,  Nebraska  68111,  to  be 
used  for  working  capital. 

The  proposed  financing  is  brought 
within  the  purview  of  §  107.903(b)  of 
the  Regulations  because  Mr.  Phil 
Morrison  is  a  director  of  the  Licensee’s 
parent.  United-A.G.  Cooperative,  Inc.' 
(UAG)  which  owns  100%  of  the 
Licensee,  and  is  also  an  owner  of  Ames. 

Notice  is  hereby  given  that  any 
interested  person  may.  not  later  than 
fifteen  (15)  days  from  the  date  of 
publication  of  this  Notice,  submit 
written  comments  on  the  proposed 
transaction  to  the  Associate 
Administrator  for  Investment,  Small  . 
Business  Administration,  409  3rd  Street, 
SW.,  VVashin^on,  DC  20416. 

A  copy  of  mis  Notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  Omaha,  Nebraska. 

(Catalog  of  Federal  Dcxnestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  July  13, 1993. 

Wayne  S.  Foren, 

Associate  A  dministratorfor  Investment. 

(FR  Doc.  93-18931  Filed  8-6-93;  8:45  am] 
BILUNG  CODE  S02S-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ended  July  30, 
1993 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number:  49059 
Date  filed:  July  29, 1993 
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Parties:  Members  of  the  International 
Air  Transport  Association 
Subject: 

TCl  Reso/P  0414  dated  July  23, 1993; 
TCI  Longhaul  Expedited  Resos  r-1  to 

Proposed  Effective  Date:  Expedited 
Septembw  1, 1993 

Docket  Number:  49060 
Date  filed:  July  29, 1993 
Parties:  Mem^rs  of  the  International 
Air  Transport  Association 
Subject: 

TCl  Resos/P  0415  dated  July  23, 1993 
TCl  Within  South  America  Expedited 
Reso  070J 

Proposed  Effective  Date:  Expedited 
September  1, 1993 

Docket  Number:  49061 
Date  filed:  July  29. 1993 
Parties:  Members  of  the  International 
Air  Transport  Association 
Subject: 

TC12  Reso/P  1511  dated  June  29. 

1993 

Mid  AtlantioEurope/Mideast  Reso  r- 
1 

TC12  Reso/P  1512  dated  Jime  29, 

1993 

Mid  Atlantic-Europe  Resos  r>l  to  r-1 2 
TC12  Resos/P  1513  dated  June  29, 
1993 

Mid  Atlantic-Mideast  Resos  r-1 3  to  r- 
22 

Proposed  Effective  Date:  October  1, 1993 
Docket  Number:  49062 
Date  filed:  July  29, 1993 
Parties:  Members  of  the  International 
Air  Transport  Association 
Subject:  Comp  Mail  Vote  644 — Amend 
Rounding  Units  for  China 
Proposed  Effective  Date:  August  10, 

1993 

Docket  Number:  49064 
Date  filed:  July  29, 1993 
Parties:  Members  of  the  International 
Air  Transport  Association 
Subject: 

TCl  Reso/C  0249  dated  May  18. 1993 
rl-r4 

TCl  Reso/C  0250  dated  May  18, 1993 
r5-r9 

TCl  to/£rom  USA/UST  Cargo  Resos 
Airline  Economic  Justifications; 
Tables — ^TCl  Rates  0065  dated  June 
11. 1993 

Proposed  Effective  Date:  August  1/ 
October  1, 1993 
Phyllis  T.Kaylor, 

Chief,  Documentary  Services  Division. 

[FR  Doc.  93-18955  Filed  8-6-93;  8:45  am] 
BILUNa  CODE  4S10-«2-S 


Notice  of  Applicatlone  for  Cortificates 
of  Public  Convonionco  and  Necessity 
and  Foreign  Air  Carrier  Permits  RIed 
Under  Subpart  Q  During  the  Week 
Ended  July  30, 1993 

The  following  Applications  for 
Certificates  of  I^buc  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation *s 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  49066 
Date  filed:  ]u\y  29, 1993 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  August  27, 1993 
Description:  Application  of  Lauda  Air 
S.p.A.,  piu^uant  to  Section  402  of  the 
Act  and  Subpart  Q  of  the  Regulations, 
applies  for  a  foreign  air  carrier  permit 
authorizing  it  to  engage  in  charter 
foreign  air  transportation  of  persons, 
property  and  mail  between  a  point  or 
points  in  the  Republic  of  Italy  and  a 
point  or  points  in  the  United  States. 
Phyllis  T.  Kaylor, 

Chief,  Documentary  Services  Division. 

(FR  Doc.  93-18956  Filed  8-6-93;  8:45  am] 
BiLUNO  CODE  4«10-«a-P 

Federal  Aviation  Administration 

Receipt  of  Noise  Compatibiiity 
Program  and  Request  for  Review, 
Capital  City  Airport,  Lansing,  Ml 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  that  it 
is  reviewing  a  proposed  noise 
compatibility  program  that  was 
submitted  for  Capital  City  Airport  under 
the  provisions  of  title  I  of  the  Aviation 
Safety  and  Noise  Abatement  ^ct  of  1979 
(Pub.  L.  96-193)  (hereinafter  referred  to 
as  “the  Act”)  and  14  CFR  part  150  by 
Capital  Region  Airport  Authority.  TUs 
program  was  submitted  subsequent  to  a 
determination  by  the  FAA  that 
associated  noise  exposure  maps 
submitted  imder  14  CFR  part  150  for 
Capital  City  Airport  were  in  compliance 
with  applicable  requirements  effective 


June  29, 1993.  The  proposed  noise 
compatibility  program  will  be  approved 
or  disapproved  on  or  before  January  23, 
1994. 

EFFECTIVE  DATE:  The  effective  date  of  the 
start  of  the  FAA’s  review  of  the  noise 
compatibility  program  is  July  27, 1993. 
The  public  comment  periods  en^ 
September  27, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ernest  P.  Gubry,  Community  Planner, 
Federal  Aviation  Administration, 

Detroit  Airports  District  Office,  Willow 
Run  Airport.  East,  8820  Beck  Road, 
Belleville,  Michigan  48111.  Comments 
on  the  proposed  noise  compatibility 
program  should  also  be  submitted  to  the 
above  office. 

SUPPLEMENTARY  INFORMATION:  This 
notice  annoxinces  that  the  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  Capital  Qty 
Airport  whi^  will  be  approved  or 
disapproved  on  or  before  January  23, 
1994.  This  notice  also  announces  the 
availability  of  this  program  for  public 
review  and  comment. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  the  FAA  to  be  in  compliance 
with  the  requirements  of  Federal 
Aviation  Regulations  (FAR)  part  150, 
promulgated  pursuant  to  title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for  Capital 
City  Airport,  effective  on  July  27, 1993. 

It  was  requested  that  the  FAA  review 
this  material  and  that  the  noise 
mitigation  measures,  to  be  implemented 
jointly  by  the  airport  and  surrounding 
commimities,  be  approved  as  a  noise 
compatibility  program  under  section 
104(b)  of  the  Act.  Preliminary  review  of 
the  submitted  material  indicates  that  it 
conforms  to  the  requirements  for  the 
submittal  of  noise  compatibility 
programs,  but  that  further  review  will  be 
necessary  prior  to  approval  or 
disapproval  of  the  program.  The  formal 
review  period,  limited  by  law  to  a 
maximum  of  180  days,  will  be 
completed  on  or  before  January  23, 

1994. 

The  FAA’s  detailed  evaluation  will  be 
conducted  imder  the  provisions  of  14 
CFR  part  150  §  150.33.  The  primiuy 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonably 
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consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA’s  evaluation  of 
the  maps,  and  Ae  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 

Great  Lakes  Regional  Office,  2300  East  Devon 
Avenue.  Des  Plaines.  IL  60018. 

Federal  Aviation  Administration,  Detroit 
Airpcats  District  Office,  Willow  Run 
Airport,  East,  8820  Beck  Road,  Belleville, 
Michigan  48111. 

Capital  Region  Airpcwt  Authority,  Capital 
City  Airport,  Ijin«ing,  Ml  48906. 

Questions  may  be  directed  to  the 
individual  nam^  above  under  the 
heading.  FOR  FURTHER  ftFORMATKM 
CONTACT. 

Issued  in  Belleville,  Michigan,  on  July  27, 
1993. 

Dean  C  Nits, 

ManagBr,  Detroit  Airports  District  Office,  FAA 
Great  Lakes  Region. 

(FR  Doc  93-18958  Filed  8-8-93:  8:45  am] 
BiUJNO  cooe  4S10-1S4I 


RTCA,  Inc.  Technical  Management 
Committee  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92-463, 5  U.S.C.,  appendix  I),  notice 
is  hereby  given  for  RTCA  Technical 
Management  Committee  meeting  to  be 
held  August  27, 1093.  Meeting  place  to 
be  determined. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman’s  Remarks;  (2) 
Approve  summary  of  the  July  14, 
meeting;  (3)  Consider/approve:  (a) 

RTCA  Sp^al  Committee  159  Minimum 
Aviation  System  Performance  Standards 
for  DC^SS  Instrument  Approach 
Systems  Special  Category  I  (SCAT-l)  (b) 
RTCA  Special  Committee  159 — Change 
1  to  DO-208,  Minimum  Operational 
Performance  Standards  for  Airborne 
Supplemental  Navigation  Equipment 
Using  Global  Positioning  S^em  (c) 
RTCA  Special  Committee  142-DO- 
203A,  Minimum  Operational 
Performance  Standard  for  Mode  S 
Airborne  Data  Link  Processor  (d)  RTCA 
Special  Committee  169 — Minimum 
C^rational  Performance  Standards  for 
ATC  Two-Way  Data  Link 
Communications,  Draft  10;  (4)  Review 
status  of  Technical  Management 
Committee  restructuring  initiative;  (5) 


Review  status  of  RTCA  Special 
Committees;  (6)  Othw  Business;  (7)  Date 
and  Place  of  next  meeting. 

Attendance  is  open  to  me  interested 
public  but  limited  to  space  available. 
VVith  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  Suite  1020,  Washington,  DC 
2G036;  (202)  833-9339.  Any  member  of 
the  public  may  present  a  written 
statement  to  the  committee  at  any  time. 

Issued  in  Washington,  DC,  on  August  3, 
1993. 

Joyce  J.  Gillen, 

Designated  Officer. 

[FR  Doc.  93-18961  Filed  8-6-93;  8:45  am] 
MtUNO  COOE  4eie-SS4i 


RTCA,  Inc.  Special  Committee  185; 
Meeting 

Minimum  Operational  Performance 
Standards  fw  Aeronautical  Mobile 
Satellite  Services;  Tenth  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92-463, 5  U.S.C.,  appendix  I),  notice 
is  hereby  given  for  Special  Committee 
165  Meeting  to  be  held  August  11-13, 
1993,  in  the  RTCA  Conference  Room, 
1140  Connecticut  Avenue,  NW.,  Suite 
1020,  Washington,  DC  20036. 

The  agenda  for  ^s  meeting  is  as 
follows:  (1)  Chairman’s  Remarks;  (2) 
Approval  of  the  summary  of  the  ninth 
meeting;  (3)  Working  Group  Reports:  (a) 
Equipment  Standards  Working  Group 
(WG-1)  Report,  (b)  Service  Periormance 
Criteria  Working  Croup  (WG-3)  Report, 
(c)  Satellite  Voice  Communications 
Working  Group  (WG-5)  Report;  (4) 
Review  proposed  modifications  to  the 
AMSS  MOPS  (RTCA  Document  No. 
DO-210);  (5)  Review  proposed  final 
draft  of  the  document  “Guidelines  on 
AMS(R)S  Voice  Implementation  and 
Utilization.  (This  is  referred  to  by  WG- 
5  as  “Ralph-Third  Draft’’);  (6) 
Assignment  of  t^ks/review  plans  for 
future  work;  (7)  Other  Business;  (8)  Date 
and  Place  of  next  meeting. 

Attendance  is  open  to  tne  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat.  1140  Connecticut  Avenue, 
NW.,  Suite  1020,  Washington,  DC 
20036;  (202)  833-9339.  Any  member  of 
the  public  may  present  a  written 
statement  to  the  committee  at  any  time. 


Issued  in  Washington,  DC,  on  August  3, 
1993. 

Joyce  J.  Gillen, 

Designated  Officer. 

[FR  Doc.  93-18960  Filed  8-6-93;  8:45  am] 
WLUNG  COOE  WtO-eS-M 


RTCA,  Inc.  Task  Force  2  Meeting 

Pxusuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (P.  L. 
92—463,  5  U.S.G,  Appendix  1),  notice  is 
hereby  given  for  RTCA  Task  Force  2 
meeting  to  be  held  August  17, 1993,  at 
the  Software  Productivity  Consortium 
(SPC),  2214  Rock  Hill  Road.  Herndon, 
Virginia. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman’s  Remarks;  (2) 
Presentation  by  Co-Chairman  from  each 
working  group:  (a)  Operational 
requirements,  (b)  Institutional  issues,  (c) 
Tetdmology  choices  and  opportunities; 
(3)  Break  at  10:30  a.m.;  (4)  ^parate  but 
Concurrent  Working  Group 
Deliberations;  (5)  Task  Force  2  Plenary 
Discussion;  (6)  Meeting  Summary. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140,  Connecticut  Avenue. 
NW.,  Suite  1020,  Washington.  DC 
20036,  (202)  833-9339.  Any  member  of 
the  public  may  present  a  written 
statement  to  the  committee  at  any  time. 

Issued  in  Washington,  DC,  on  August  3, 
1993. 

Joyce  J.  Gillen, 

Designated  Officer. 

[FR  Doc.  93-18959  Filed  8-6-93;  8:45  am] 
WLUNO  CODE  401»-S2-e 


Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
New  Hanover  International  Airport, 
Wilmington,  NC 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  New  Hanover 
International  Airport  imder  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
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101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  September  8, 1993. 

ADDRESSES:  Comments  on  this 
appUcation  may  be  mailed  or  delivered 
in  tripUcate  to  &e  FAA  at  the  following 
addr^:  Atlanta  Airports  District  Office. 
1680  Phoenix  Parkway,  suite  101. 
Atlanta,  Georgia  30349. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  deUvered  to  Robert  ). 

Kemp,  Airport  Director,  New  Hanover 
International  Airport,  1740  Airport 
Boulevard,  Wilmington,  NC  28405. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  New 
Hanover  International  Airport  under 
§158.23  of  part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  Bauer,  Program  Manager.  Atlanta 
Airports  District  Office,  1680  Phoenix 
Parkway,  suite  101,  Atlanta.  Georgia. 
30349,  telephone  (404)  994-5306.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  New 
Hanover  International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  July  30, 1993,  the  FAA  determined 
that  the  application  to  impose  and  use 
the  revenue  from  a  PFC  submitted  by 
New  Hanover  International  Airport  was 
substantially  complete  within  the 
requirements  of  §  158.25  of  part  158. 

The  FAA  will  approve  or  disapprove 
the  application,  in  whole  or  in  part,  no 
later  tJ^  November  3, 1993. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 
Proposed  charge  effective  date: 
January  2, 1994. 

Proposed  charge  expiration  date:  June 
30, 1997. 

Total  estimated  PFC  revenue: 
$1,505,000. 

Brief  description  of  proposed  projects: 
Recover  local  participation  on  four 
existing  AIP  projects 
Study  to  define  land/easement 
acquisition  needs 
Land  acquisition  (phase  I) 

Taxiway  B  extension  and  widening 
Taxiway  lighting  systems  rehabilitation 
Acquisition  of  ramp  sweeper 
Install  vertical  guioance  slope 
indicator^ runway  35 


Reconstruct  taxiways  A  and  H  and 
taxiway  connectors  to  runway  17/35 
Construct  taxiway  connectors  to  runway 
6/24 

Construct  taxiway  connectors  to  nmway 
17/35 

Fencing  and  security  road  construction 
Airport  Master  Plan  update 
Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  On  demand  air 
taxi/commerdal  operators  filing  FAA 
Form  1800-31  enplaning  less  than  150 
passengers  per  year  at  New  Hanover 
International  Airport. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  imder  “FOR  FURTHER 
INFORMATION  CONTACT." 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  New 
Hoover  International  Airport. 

Issued  in  Atlanta,  Georgia,  on  August  2, 
1993. 

Stephan  A.  Brill, 

Manager,  Airports  Division  Southern  Region. 
(FR  Doc.  93-18957  Filed  8-6-93;  8:45  am] 
BILUNO  CODE  4S10-13-M 


Federal  Highway  Administration 

Environmental  Impact  Statement; 
Chesapeake,  VA 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  Federal  Highway 
Administration  (FHWA)  is  issuing  this 
notice  of  intent  to  advise  the  public  that 
an  environmental  impact  statement  will 
be  prepared  for  a  proposed  highway 
project  in  Chesapeake,  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 
Allen  Masuda,  District  Engineer. 

Federal  Highway  Administration.  P.O. 
Box  10045,  Richmond,  Virginia  23240- 
0045,  Telephone  804/771-2380. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  Virginia 
Department  of  Transportation  (VDOT), 
will  prepare  an  Environmental  Impact 
Statement  (EIS)  on  a  proposal  to  widen 
existing  Route  17 — George  WashLigton 
Highway  in  Chesapeake,  Virginia.  The 
proposed  project  would  involve 
construction  of  a  multi-lane,  urban 
arterial  in  the  western  portion  of 
Chesapeake,  Virginia.  The  southern 
terminus  is  at  the  Virginia-North 
Carolina  state  line  with  the  northern 
terminus  at  the  intersection  of  Route  17 
and  Route  104 — ^Dominion  Boulevard. 
The  length  of  the  proposed  project 


ranges  frrom  9.8  miles  to  12.5  miles, 
depending  on  the  alternative 
Development  of  the  ^luposed  project  is 
considered  necessary  to  provide  for 
efficient  movement  of  both  existing  and 
projected  traffic  and  provide  relief  to 
safety  deficiencies  experienced  along 
existing  Route  17. 

Alternatives  under  consideration 
include:  (1)  Taking  no  action  (no  build); 
(2)  transportation  system  management 
(improvement  to  existing  roadway 
network);  (3)  mass  transit;  and  (4) 
various  build  alternatives  on  both 
existing  and  new  location.  The  build 
alternatives  will  incorporate  variations 
of  vertical  and  horizontal  grade 
alignments. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal.  State,  and  local 
agencies,  private  organizations,  and 
citizens  who  have  previously  expressed 
or  are  known  to  have  interest  in  this 
proposal.  The  scoping  process  is 
anticipated  to  begin  in  the  late  Summer 
or  early  Fall  of  1993.  A  public 
informational  meeting  and  a  public 
hearing  will  be  held  in  the  future. 

Public  notice  will  be  given  indicating 
the  time  and  place  of  the  meetings  and 
hearing.  The  Draft  EIS  will  be  available 
for  public  and  agency  review  and 
comment  prior  to  the  public  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues  are 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  Draft  EIS 
should  be  directed  to  the  FHWA  at  the 
address  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning  and  Construction.  The  provisions  of 
Executive  Order  12372  regarding  State  and 
local  review  of  Federal  and  Federally  assisted 
programs  and  projects  apply  to  this  project.) 

Issued  on:  August  2, 1993. 

Allen  Masuda, 

District  Engineer,  Richmond,  Virginia. 

[FR  Doc.  93-19036  Filed  8-6-93;  8:45  am] 

BiLUNQ  CODE  4»10~22-H 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

August  2, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
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submis^ionCs)  may  be  obtained  by 
calling  the  Troasury  Bureau  Clearenct 
Officer  listed.  Comuieiiis  lugaramg  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171,  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Departmental  Officea/Financial  Crimes 
Enforcement  Network  (FinCEN) 

OMB  Number:  1505-0137 
Form  Number:  TD  F  90.22.45 
Type  of  Review:  Extension 
Title:  rinCEN  Access  Identification 
Form 

Description:  This  collection  will  be  used 
to  ensure  that  confidential  law 
enforcement  information  is  provided 
only  to  authorized  officials  of  state 
and  local  law  enforcement  agencies. 
The  collected  information  will  allow 
identities  to  be  efficiently  verified. 


Respcr.deins:  State  or  local  governments 
tstimated  Number  of  Respondents:  250 
Estimated  Burden  Hours  Per  Response- 
IG  fliinutas 

Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting  Burden:  43 
hours 

OMB  Number:  1505-0139 
Form  Number:  TD  F  90-22.44 
Type  of  Review:  Extension 
Title:  Request  for  Query/ Analysis 
Description:  This  form  allows  the 
efficient  intake  of  requests  for 
investigative  support  sent  to  the 
Financial  Crimes  Enforcement 
Network  (FinCen)  by  Federal,  State 
and  local  law  enforcement.  The 
information  will  provide  the 
information  necessary  to  determine 
the  lawful  parameters  of  data  base 
searches  in  response  to  the  requests. 
Respondents:  State  or  local 
governments.  Federal  agencies  or 
employees 


L 


bsumatea  f^umber  of  Respondents: 

4.800 

Estimated  Border.  Huurs  Per  Response: 
30  minutes 

Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting  Burden: 

2,400  hours 

Clearance  Officer:  Lois  K.  Holland,  (202) 
622-1563,  Departmental  Offices, 
Room  3171,  Treasury  Annex,  1500 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3001,  New  Executive 
Office  Building,  Washington.  DC 
20503. 

Loii  K.  Holland, 

Departmental  Reports,  Management  Officer. 
[FR  Doc.  93-18963  Piled  8-6-93;  8:45  am] 
BILUNG  CODE  4ai»-2B-P 
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This  section  of  FEDERAL  REGISTER 
contains  notices  of  meetings  publehed  under 
the  ‘taovemment  In  the  Sunshine  AcT  (Pub. 
L  94^)  S  U.S.a  5S2b(sK3). 


FEDERAL  DEPOSrr  MSURANCE 
CORPORATION 

Notice  oi  a  Matter  To  Be  Withdrawn 
From  ConsideratitM)  at  an  Agency 
Meeting 

Pursuant  to  the  provisions  of  the 
"Oivemment  in  the  Sunshine  Act”  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
the  following  will  be  withdrawn  from 
the  agenda  for  considmation  at  the  open 
meeting  of  the  Board  of  Directms  of  the 
Federal  Deposit  Insurance  Corporation 
scheduled  to  be  held  at  10:00  a.m.  on 
Tuesday.  August  10. 1993.  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550 — 17th  Street, 
N.W..  Washington.  DC: 

Memurandum  and  resolution  re:  Payment 
of  claims  arising  from  severance  pay  or 
“golden  {>arachute”  agreements  of  failed 
banks  where  employment  has  been 
tenninated  after  Wik  failure. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  Lm  Robinson.  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-6757. 

Dated:  August  5, 1993. 

Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson. 

Executive  Secretary. 

IFR  Doc.  93-19168  Filed  8-5-93;  2:29  pm) 
BttXJNa  COM  tns-oi-M 


NUCLEAR  REGULATORY  COMMISSION 
DATES:  Weelcs  of  August  9. 16.  23.  and 
30. 1993. 

PLACE:  Cfonunissioners’  Conference 
Room.  11555  Rockville  Pike,  Rockville. 
Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  ct  August  9 
Wednesday,  August  IJ 
2:00  p.m. 

Briefing  on  Strategic  Information 
Technology  Plan  (Public  Meeting) 
(Contact:  Fran  Goldberg,  301-492-7216) 
3:30  p.m. 


Affirmation/Discussion  and  Vote  (Public  . 
Meeting)  (if  needed) 

Week  of  August  16 — Tentative 
Thursday,  August  19 
11:30  a.m. 

Affirmatioa/DiscussioD  and  Vote  (Puldic 
Meeting)  (if  needed) 

Week  of  August  23 — ^Tentative 

Wednesday,  August  25 
3:30  p.m. 

Afiirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  August  30— ToBtetivs 

Tuesday,  August  31 
10:00  a.m. 

Briefing  on  NRC  Research  Program  on 
Aging  (Public  Meeting) 

(Contact:  John  Craig,  301-492-3850) 

11:30  a.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

ADDITIONAL  INFORMATION:  “Briefing  on 
Status  of  Part  100  Rule  Change  and 
Proposed  Update  on  Source  Term  and 
Related  Issues”  scheduled  for  August  2, 
was  held  on  August  3. 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

To  Verify  the  Status  of  Meeting  Call 
(Recording)— (301)  504-1292, 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
William  Hill,  (301)  504-1661. 

Dated:  August  4, 1993. 
waiiam  M.  Hill.  Jr.. 

SECY  Tracking  Officer,  Office  of  the 
Secretary. 

(FR  Doc.  93-19170  Filed  8-5-93;  8:45  am) 

BILLiNQ  COM  7S9e-«1-M 


SECURITIES  AND  EXCHANGE  COMMISSION 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Stmshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  August  9, 1993. 

An  open  meeting  will  be  held  on 
Wednesday,  August  11. 1993,  at  10:00 


a.m.  A  closed  meeting  will  be  held  on 
Thursday,  August  12, 1993,  at  10:00 
a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  t^  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
stafl  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  COneral  COunsel  of  the 
commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptimis  set  forth  in  5 
U.S.C.  552b(c)(4).  (8),  (9)(A)  andflO)  and 
17  CFR  200.402(a)(4).  (8),  (9Ki)  and  (10). 
permit  consideration  of  the  sdteduled 
matters  at  a  closed  meeting. 

Commissioner  Roberts,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  open 
meeting  s^eduled  for  Wednesday, 
August  11, 1993,  at  10:00  a.m.,  will  be: 

Consideration  of  whether  to  issue  a  release 
that  will  approve  amendment*  to  the  net 
capital  rule.  Rule  15o-3-l  under  the 
Securities  Exchange  Act  of  1934,  to  make  the 
rule  applicable  to  certain  specialists  that  are 
currently  exempt  from  the  rule  and  generally 
exempt  such  specialists  from  the  rule's 
haircut  and  undue  concentration  deductions. 
For  further  information,  please  contact 
Michael  A.  Macchiaroli  at  (202)  272-2904. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday, 

August  11,  993,  at  10:00  a.m.,  will  be: 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Institution  of  injunctive  actions. 

Settlement  of  injunctive  actions. 

Settlement  of  administrative  proceedings 
of  an  enforcement  nature. 

Opinions. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Brian  Lane 
at  (202)  272-2400. 

Dated:  August  3, 1993. 

Jonathan  G.  Katz, 

Secretojy. 

(FR  Doc.  93-19169  Filed  8-5-93;  2:29  pm) 
BILUNC  CODE  SOIO-Ot-M 
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This  sec^  Of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
pubiish^  Presidential,  Ruie,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Re^er.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  In  the  issue. 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Parti 

Final  Rula  and  Rule  Amendments 
Concerning  Composition  of  Various 
Seif-Regulatory  Organization 
Governing  Boards  and  Major 
Disciplinary  Committees 

Correction 

In  rule  document  93-16525  beginning 
on  page  37644  in  the  issue  of  Tuesday, 
July  13, 1993,  on  page  37644  in  the  third 
column,  under  the  OATES  caption,  in  the 
second  paragraph,  the  last  sentence 
should  read:  *'^ch  SRO  must  comply 


with  $  1.64  (b)(2)  and  (3)  as  of  the  date 
of  its  next  governing  board  election.” 

SttJJNO  CODE  180M1-O 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  93-Niyi-28-AD] 

Airworthiness  Directives;  Fokker 
Model  F28  Mark  0100  Series  Airplanes  ^ 

Correction 

In  proposed  rule  dociunent  93-18419 
beginning  on  page  41210  in  the  issue  of 
Tuesday,  August  3, 1993,  make  the 
following  corrections: 

1.  On  page  41210,  in  the  first  column, 
the  Docket  Number  appearing  in  the 
heading  of  the  document  should  read  as 
set  forth  above. 

2.  On  the  same  page,  in  the  second 
column,  under  the  ADDRESSES  caption, 
in  the  first  paragraph,  in  the  fifth  and 
sixth  lines  “Do^et  No.  93-NM-28-D” 
should  read  “Docket  No,  93-NM-28- 
AD”. 


3.  On  the  same  page,  in  the  same 
column,  under  the  FOR  FURTHER 
INFORMATION  CONTACT  caption,  in  the 
third  line  “ANM-13”  should  read 
“ANM-113”. 

4.  On  the  same  page,  in  the  third 
column,  in  the  first  full  paragraph,  in 
the  seventh  line,  “Docket  Num^r  93- 
NM-28-D”  should  read  “Docket  Number 
93-NM-28-AD”. 

5.  On  the  same  page,  in  the  same 
column,  under  the  heading  Availability 
of  NPRMs,  in  the  fourth  line,  "ANM-03” 
should  read  “ANM-103”  and  in  the  fifth 
line  “93-NM-28-D”  should  read  “93- 
NM-28-AD”. 

§39.13  [Corrected] 

6.  On  page  41211,  in  the  second 
column,  in  §  39.13,  the  airworthiness 
directive  heading  should  read  “Fokker: 
Docket  93-NM-28-AD”. 

7.  On  the  same  page,  in  the  same 
column,  in  paragraph  (b),  in  the  5th  and 
11th  lines  “ANM-13”  should  read 
“ANM-113”. 

8.  On  the  same  page,  in  the  same 
column,  in  the  “Note”  following 
paragraph  (b),  in  the  last  line,  “ANM- 
13”  should  read  “ANM-113”. 


BILLING  CODE  1S05-01-0 


Monday 
August  9,  1993 


Part  il 

Federal  Trade 
Commission 

16  CFR  Part  308 

Trade  Regulation  Rule  Pursuant  to  the 
Telephone  Disclosure  and  Dispute 
Resolution  Act  of  1992;  Rule 
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FEDERAL  TRADE  COMMISSION 
16  CFR  Part  306 

Trade  Regulation  Rule  Pursuant  to  the 
Telephone  Disclosure  and  Dispute 
Res^ution  Act  of  1992 

AQENCY:  Federal  Trade  Commission. 
ACTION:  Final  trade  regulation  rule. 

SUMMARY:  The  Federal  Trade 
Commission  issues  its  final  Rule 
pursuant  to  the  Telephone  Disclosure 
and  Dispute  Resolution  Act  of  1992 
C'TDDRA”  or  “the  Act”).  Titles  n  and 
in  of  the  TDDRA  direct^  the  Federal 
Trade  Commission  (“FTC”  or 
“Commission”)  to  prescribe  regulations, 
within  270  days  of  enactment  on 
October  28, 1992,  governing  the 
advertising  and  operation  of  pay-per- 
call  services,  as  well  as  billing  and 
collection  procedures  for  such  services. 
EFFECTIVE  DATE:  The  Rule  will  become 
effective  on  November  1, 1993. 

ADDRESS:  Requests  for  copies  of  the  Rule 
and  the  Statement  of  Basis  and  Purpose 
should  be  sent  to  Public  Reference 
Branch,  Room  130,  Federal  Trade 
Commission.  6th  Street  and 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Marketing  Practices:  David 
Torok  (202)  326-3140,  Carol  Jennings 
(202)  326-3010,  or  Heather  McDowell 
(202)  326-3356;  Division  of  Advertising 
Practices:  Mary  Koelbel  Engle  (202) 
326-3161,  or  Marianne  Kastriner  (202) 
326-3165;  Division  of  Credit  Practices: 
Ronald  Isaac  (202)  326-3231,  Federal 
Trade  Commission,  Washington,  DC 
20580. 

SUPPLEMENTARY  INFORMATION:  The  Rule: 
(1)  Sets  forth  disclosures  that  must  be 
included  in  advertisements  for  pay-per- 
call  services  (including  the  cost  of  the 
call,  the  odds  of  winning  a  sweepstakes, 
non-affiliation  with  the  Federal 
government,  and  parental  permission 
for  those  under  18).  as  well  as  certain 
standards  for  ensuring  that  these 
disclosures  are  “clear  and 
conspicuous”;  (2)  requires,  for  all  pay- 
per-call  services  costing  more  than 
$2.00,  a  preamble  containing  certain 
specified  information;  (3)  prohibits  pay- 
per-call  programs,  and  advertisements 
for  such  programs,  that  are  directed  to 
children  under  12;  (4)  prohibits 
charging  callers  to  pay-per-call  services 
if  they  hang  up  prior  to  three  seconds 
after  a  signal  or  tone  indicating  the  end 
of  the  required  preamble;  (5)  prohibits 
the  use  of  800  or  other  toll-frra  numbers 
for  providing  pay-per-call  services;  (6) 
prohibits  the  use  of  electronic  tones  that 


can  automatically  dial  a  pay-per-call 
number;  (7)  requires  certain  disclosures 
for  billing  statements  for  pay-per-call 
services;  and  (8)  sets  forth  procedures 
for  the  correction  of  billing  errors  for 
telephone-billed  purchases. 

Statement  of  Basis  and  Purpose 
I.  Introduction 

Congress  enacted  the  TDDRA,  Pub.  L. 
102-556,  to  curtail  certain  unfair  and 
deceptive  practices  engaged  in  by  some 
pay-per-call  businesses,  and  to 
encourage  the  continued  growth  of  the 
legitimate  pay-per-call  industry.i  Title  I 
of  the  Act  2  directs  the  Federal 
Communications  Commission  (“FCC”) 
to  enact  regulations  defining  the 
obligations  of  common  carriers  with 
respect  to  the  provision  of  pay-per-call 
services.3  Title  II  of  the  Act«  directs  the 
FTC  to  enact  regulations  governing  the 
advertising  and  operation  of  pay-per- 
call  services.  It  requires  that  certain 
disclosures  appear  in  all  advertising  for 
such  services  and  in  preambles  to  pay- 
per-call  programs.  Moreover,  it  prohibits 
pay-per-call  providers  from  engaging  in 
certain  practices,  such  as  directing  their 
services  to  children  under  the  age  of  12. 
In  addition,  the  Act  authorizes  the 
Commission  to  prescribe  other 
regulations  it  deems  necessary  to 
prevent  abusive  practices  in  this 
industry  or  to  prevent  evasion  of  these 
requirements.  Title  III  of  the  TDDRA  » 
directs  the  FTC  to  prescribe  regulations 
establishing  procedures  for  the 
correction  of  billing  errors  with  respect 
to  telephone-billed  purchases.  The  Act 
grants  the  Commission  limited 
jurisdiction  over  common  carriers  for 
purposes  of  this  Rule.®  Finally,  the  Act 
provides  that  for  enforcement  purposes, 
the  Rule  promulgated  by  the  FfC  will 
be  treated  as  a  rule  issued  under 
§  18(a)(1)(B),  and  enforced  pursuant  to 
section  5,  of  the  FTC  Act.^ 

The  Commission  published  a  Notice 
of  Proposed  Rulemaking  (“NPR”)  in  the 
Federal  Register  on  March  10, 1993,« 


>  15  U.S.a  5701(b). 

2  47  U.S.C.  228. 

»The  FCC  published  its  Notice  of  Proposed 
Rulemaking  and  Notice  of  Inquiry  at  58  FR  14371 
(March  17, 1993). 

«15  U.S.C.  5711-14. 

» 15  U.S.C  5721-24. 

B  !n  general,  common  carriers  are  not  subject  to 
the  jurisdiction  of  the  FTC  Act.  15  U.S.C.  45(a)(2). 

2 15  U.S.C.  57a(a)(l)(B);  15  U.S.C.  45. 

B  58  FR  13370.  The  record  of  this  proceeding  has 
been  designated  by  the  number  R311001.  The 
record  contains  the  following  three  categories  of 
documents:  Category  A  includes  Federal  Register 
notices  and  notifications  concerning  the  public 
workshop  conference:  Category  D  includes 
comments  filed  in  response  to  the  NPR;  and 
Category  L  includes  the  transcripts  of  the  public 
worl^op  conference. 


and  a  30-day  comment  period  closed  on 
April  9, 1993.  Comments  were  received 
from  99  companies,  organizations, 
governmental  entities,  and  individuals. 

Seven  commenters  represent  state  and 
local  government  agencies.  These 
include:  The  Telecommunications 
Subcommittee  of  the  Consumer 
Protection  Committee  of  the  National 
Association  of  Attorneys  General 
(“NAAG”)  (members  of  the 
Subcommittee  include  the  Attorneys 
General  of  Arizona.  California, 
Connecticut.  Florida,  Illinois,  Iowa, 
Kansas,  Maine,  Minnesota,  New  Jersey, 
New  Mexico,  New  York,  Pennsylvania, 
Tennessee,  Vermont,  Washington,  West 
Virginia,  and  Wisconsin);  the  National 
Association  of  Consumer  Agency 
Administrators  (“NACAA”);  the 
National  Association  of  Regulatory 
Utility  Commissioners  ("NARUC”);  the 
California  Public  Utilities  Commission 
(“CAPUC”);  the  New  York  State 
Department  of  Public  Service 
(“NYDPS”);  the  National  Association  of 
State  Utility  Consumer  Advocates 
(“NASUCA”);  and  the  Attorney  General 
for  the  State  of  North  Carolina  (the  latter 
two  both  joining  the  comments  of 
NAAG).  One  Federal  agency,  the  U.S. 
Postal  Service  (“USPS”),  submitted 
comments. 

Three  public  interest  organizations 
filed  comments:  Consumer  Action 
(“CA”);  the  National  Consumers  League 
(“NCL”);  and  (jointly)  the  (Henter  for 
Media  Education  and  the  National  PTA 
(“CME”).  Thirteen  common  carriers,  or 
associations  representing  common 
carriers,  filed  comments:  American 
Telephone  and  Telegraph  Company 
(“AT&T”);  the  Ameritech  Operating 
Companies  (“Ameritech”);  the  Bell 
Atlantic  Telephone  Companies  ("Bell 
Atlantic”):  BellSouth 
Telecommunications,  Inc. 
(“BellSouth”);  GTE  Service  Corporation 
(“GTE”);  MCI  Telecommunications 
Corporation  (“MCI”);  the  National 
Telephone  Cooperative  Association 
(“NTCA”);  NYNEX  Telephone 
Companies  (“NYNEX”);  Pilgrim 
Telephone,  Inc.  (“Pilgrim”); 
Southwestern  Bell  Telephone  Company 
(“Southwestern”);  Sprint  Corporation 
(“Sprint”);  US  West,  Inc.  (“US  West”) 
and  the  United  States  Telephone 
Association  (“USTA”). 

Fifty-five  information  providers,  and 
associations  representing  information 
providers,  service  bureaus  and  other 
related  businesses,  filed  15  discrete 
comments.  Forty-one  information 
providers  (collectively  referred  to  as 
“Fun  Lines”)  filed  identical  copies  of 
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the  same  comment.*  The  other  14 
comments  from  this  sector  of  the 
industry  came  from  the  following 
parties:  The  Association  of  Information 
Providers  of  New  York  and  Info  Access, 
Inc.  (filing  iointly)  ("AIP”):  Call 
Interactive:  Cox  Enterprises,  Inc. 

(“Cox”);  ICN  Corporation  (“INC”);  the 
Information  Industry  Association 
(“IIA”);  the  Interactive  Information 
Services  Council  (“IISC”):  Meganews; 
Money  Minds,  the  National  Association 
for  Information  Services  (“NAIS”);*® 
New  Insights,  Inc.  (“Nil”);  Phone 
Programs,  Inc.  (“PPI”);  The  Suarez 
Corporation  (“Suarez”);  Tele- 
Publishing,  Inc.  (*TPI”);  and  USA 
Today  Information  Center  (“USA 
Today”). 

Three  organizations  representing 
advertising  interests  filed  comments:  the 
American  Advertising  Federation 
(“AAF”);  the  American  Association  of 
Advertising  Agencies.  Inc.  (“AAAA”); 
and  the  Association  of  National 
Advertisers,  Inc.  ("ANA”).*»  Two 
companies  that  provide  third-party 
(non-common  carrier)  billing  services 
for  pay-per-call  services.  International 
Telemedia  Associates,  Inc.  (“ITA”)  and 
VRS  Billing  Systems.  Inc.  (“VRS”),  filed 
comments. 

Others  filing  comments  included 
three  individual  consumers  (Alberta 
Buschmaiui,  Marie  Stevens,  and  Brad  S. 
Parker)  and  the  following  12 
organizations  or  companies: 
Amalgamated  MegaCorp 
(“Amalgamated”);  the  American  Society 


>Fun  Lines,  Inc.,  A  Personal  Encounter,  Inc., 
Advanced  Gateways.  Advanced  Telecom  Servi<MS, 
Inc,  Almarc  Commtmications,  American 
International  Communications,  Quse  Ccnnpanies, 
CommNet,  Inc.,  ConnecTec  Corporation,  Dobbs 
Enterprises,  Ltd,  Durango  Associates,  Pones,  Inc, 
Gigaphone,  Inc.,  Halo  Communications, 
Independent  Entertainment  Group,  Jamestown 
Entertainment,  be,  Jartel,  be,  Kaos 
Communicatiems,  Kuryl  Communications,  LO/AD 
Communications,  National  Autmnobile  Data 
Service,  National  Commimicati<ms  Team,  National 
Network,  Inc.,  New  Media  Telecommunications, 
be.  Northwest  Nevada  Telco,  Pacilic  Teleconnect, 
be.  Real  People,  Ltd.,  Ryder  Communications,  be. 
Seascape  Pro^ctions,  SimTel  Communications, 
Source  Communications,  Talk  Show,  be. 
Telecharge  Audio  Network,  Telecharge  Support 
Systems,  The  Advantage  Group.  Inc.,  The 
Scoreboard,  be,  TVTV,  Twelve  Signs,  be,  Uni- 
Access  Company,  Worthmgton  Voice  Services,  be, 
and  123  Communications. 

rsNAlS  also  nied  with  the  PTC  a  copy  of  its 
comments  filed  b  the  PCC  rulemaking  pursuant  to 
the  TDDRA.  (PCC,  b  the  Matter  of  Policies  and 
Rules  Implementing  the  Telephone  Disclosure  and 
Dispute  Resolution  Act,  CC  Docket  No.  93-22,  RM 
7990.)  These  comments  %vere  appended  to  the  NAIS 
PTC  comments  (number  63). 

<1  b  addition  to  their  comments  filed  during  the 
30-<lay  comment  period,  AAAA  and  ANA 
addressed  letters  to  each  of  the  Commissioners 
prior  to  publication  of  the  NPR.  Representative 
copies  of  these  lettess  have  been  placed  on  the 
public  record  as  part  of  the  comments  filed  b 
response  to  the  NPR. 


of  Travel  Agents,  Inc.  (“ASTA”);  Capital 
Qties/ABC,  Inc.  (“ABC”);  the  Children’s 
Advertising  Review  Unit  of  the  Council 
of  Better  Business  Bureaus,  Inc. 
(“CARU”);  the  Direct  Marketing 
Association  (“DMA”);  Grocery 
manufacturers  of  America,  Inc. 

(“GMA”);  Kellogg  Company  (“Kellogg”); 
the  National  Infomercial  Marketing 
Association  (“NIMA”) ;  the  Newspaper 
Association  of  America  (“NAA”);  the 
Promotion  Marketing  Association  of 
America.  Inc.  (“PMA”);  Summit 
Telecommunications  Corporation 
(“Summit”):  and  the  Yellow  Pages 
Publishers  Associations  (“YPPA”). 

On  April  22  and  23, 1993, 

Commission  staff  conducted  a  public 
workshop  conference  at  the  FTC 
headquarters.  Those  interested  parties 
wishing  to  participate  in  the  Conference 
were  requii^  to  notify  Commission 
staff  by  March  25. 1993.  Commission 
stafr  were  able  to  include  all  parties  that 
gave  timely  notice  of  interest  in 
participating.  Participants  included: 
AAAA.  AAF.  AIP,  ANA.  AT&T,  CARU. 
CME,  GMA.  ICN,  HA.  BSC.  ITA,  MQ, 
NAAG,  NACAA,  NAIS,  NARUC,  NCL, 
Pilgrim,  PPI,  TPI,  and  USTA.  Howard 
Bellman  served  as  a  conference 
facilitator.i2  Participants  discussed 
various  aspects  of  the  proposed 
regulations,  including  pay-per-call 
service  standards,  advertising 
requirements,  and  procedures  for  the 
resolution  of  billing  disputes.  They 
addressed  each  other’s  comments  and 
questions  and  responded  to  questions 
from  FTC  staff  members.  The  conference 
was  open  to  the  public,  and  comments 
from  members  of  the  public  were 
invited  each  day.  Mr.  Blake  Barker,  of 
USA  Today— G^nett  Company, 
addressed  the  conference  on  both  days 
during  the  public  participation  segment. 
The  entire  proceeding  was  transcribed 
and  the  transcript  was  placed  on  the 
public  record.13 

n.  The  Rule 

A.  Section  308.2:  Definitions 

The  proposed  rule  defined  the 
following  terms:  Bona  fide  educational 
service.  Commission,  pay-per-call 
services,  person,  presubscription  or 
comparable  arrangement,  program- 
length  commercial,  provider  of  pay-per- 
call  services,  reasonably  understandable 
volume,  slow  and  delil^rate  manner. 


•>Mr.  Bellman  U  a  mediator  from  Madison, 
Witconsb.  His  cases  have  included  mediations  of 
stats  and  federal  public  policy  issues. 

IS  References  to  the  conference  transcript  are 
cited  as  **Tr."  followed  by  the  appropriate  page 
designation.  References  to  comments  are  cited  as 
“Comment  (public  record  comment  number)  (name 
of  commenter)  at  (page  number).** 


and  sweepstakes.t^  The  Commission 
sought  comment  as  to  whether  these 
definitions  were  clear,  meaningful,  and 
appropriate.!* 

m  the  final  Rule,  the  Commission  has 
modified  the  definitions  of  three  of 
these  terms:  Bona  fide  educational 
service  (§  308.2(a));  presubscription  or 
comparable  arrangement  (§  308.2(e)); 
and  provider  of  pay-per-call  services 
(§  308.2(g)).  In  addition,  the 
Commission  has  added  a  definition  of 
the  term  “service  bureau”  (§  308.2(i)), 
since  it  has  determined  that  service 
bureaus  should  bear  some  liability  for 
violations  of  the  Rule  by  pay-per-call 
services  using  their  call  processing 
facilities.  All  other  definitions  have 
been  adopted  in  the  final  Rule  without 
change. 

1.  Section  308.2(a):  Definition  of  "Bona 
Fide  Educational  Service" 

The  proposed  rule  in  §  308.2(a) 
defined  the  term  “bona  fide  educational 
service”  to  bo  any  pay-per-call  service 
that  provides  information  or  instruction 
relating  to  education,  subjects  of 
academic  study,  or  other  related  areas  of 
school  study.  The  term  describes  the 
one  statutorily-permitted  exception  to 
the  prohibition  against  pay-per-call 
services  directed  to  children  under  the 
age  of  12  and  advertisements  for  such 
services.  The  proposed  rule  defined 
such  services  solely  in  terms  of  the 
content  of  the  pay-per-call  service  itself 
without  reference  to  the  party  offering 
the  service. 

In  the  NPR,  the  Commission  asked 
specifically  whether  the  proposed 
definition  was  sufficiently  narrow  so  as 
not  to  allow  the  exception  to  swallow 
the  rule.  The  Commission  also  asked 
whether  the  definition  should  include 
an  additional  requirement  concerning 
the  nature  of  the  party  offering  the  pay- 
per-call  service  and,  if  so,  what 
requirement  should  be  used  to  include 
only  those  providers  with  a  legitimate 
connection  to  education.  Finally,  the 
Clommission  asked  whether  another 
approach  to  defining  the  term  “bona 
fide  educational  service”  would  be  more 
useful.!*  Responsive  comments  were 
sharply  divided.  Some  contended  that 
the  definition  contained  in  the  proposed 
rule  was  so  broad  as  to  virtually 
swallow  the  prohibition  against  services 
directed  to  children.  Those  commenters 
urged  the  Commission  to  include  a 
requirement  that  bona  fide  educational 
services  be  provided  only  by 
individuals  or  organizations  with  a 


>«  58  PR  at  13384-85. 

<>58  PR  at  13380  (questions  1  and  2). 

1*58  PR  at  13380  (question  2).  The  Commission 
did  not  receive  any  feasible  alternative  suggestions. 
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genuine  connef:tion  to  the  field  of 
education.17  Others  argued  that  the 
proposed  definition  alroady  was 
sufficiently  narrow,  and  that  such  an 
additional  restriction  would  unfairly 
prohibit  many  companies,  such  as  those 
offering  computer  support  services, 
fiom  providing  valuaole  information  to 
children  imder  12.i*  Several 
commenters  also  urged  the  Commission 
to  interpret  the  term  broadly  to  permit 
pay-per-call  providers  to  offer  young 
children  services  pertaining  to  topics 
other  than  traditional  academic  subjects, 
and  presented  in  formats  such  as 
contests  and  games.i*  Others  contended 
that  such  services  should  not  qualify  for 
the  exemption.>o 

The  Commission  is  not  persuaded 
that  the  definition  of  the  term  "bona 
fide  educational  service"  should  be 
expanded  or  interpreted  broadly  in  any 
manner.  Congress  clearly  was  concerned 
about  pay-per-call  services  directed  to 
children,  and  intended  to  permit  only  a 
narrow  exemption  to  the  b^.  The 
explicit  language  in  the  TDDRA — ^the 
use  of  "bona  fide”  to  modify 
"educational  service" — ^is  itself  an 
indication  that  Congress  intended  that 
the  exemption  apply  only  to  services  of 
a  genuinely  educational  nature. 
Moreover,  in  discussing  the  scope  of  the 
ban,  the  ^nate  Report  stated; 

This  ban  does  not  extend  to  educational 
services  to  ensure  that  children  have  access 
to  such  programs.  The  Committee  recognizes 
that  some  of  these  (pay-per  call)  programs  are 
provided  through  ^ools.  and  therefore  the 
children’s  use  of  these  programs  is 
supervised.2i 

Based  on  the  written  comments,  the 
discussion  at  the  public  workshop 
conference,  and  review  of  the  legislative 
history,  the  final  Rule  has  been 
modified  slightly  to  clarify  the  intended 
scope  of  the  definition  to  insure  that  it 
is  consistent  with  the  congressional 
mandate  for  a  narrow  exception.  The 
final  Rule  clarifies  what  was  intended 
by  the  proposed  rule  as  to  the  type  of 
service  that  would  qualify  as  a  bona  fide 
educational  service.  While  the  proposed 

'^Comments  31  (CA)  at  2, 4;  40  (NACAA)  at  3; 

53  (CME)  at  2,  5-9. 

'■Comments  30  (CARU)  at  3;  34  (TPI)  at  6;  37 
(PPI)  at  27-28;  41  (Kellogg)  at  2;  63  (NAIS)  at  27- 
28;  Tr.  at  395-08, 405-06. 

'■Comments  30  (CARU)  at  3;  35  (AIP)  at  2-3; 
(PPI)  at  27-28;  63  (NAIS)  at  27-28;  Tr.  at  403-04. 

soComments  40  (NACCAA)  at  3;  53  (CME)  at  5- 
9;  Tr.  at  403, 406. 

s'Senate  Committee  Report  on  S.  1579,  S.  Doc. 
No.  160, 102d  Cong.,  Isl  Sess.  (1991)  (“Senate 
Report")  at  6.  The  TDDRA  (Pub.  L.  No.  102-556, 
formerly  H.R.  6191)  is  a  combination  of  prior  bills 
passed  in  each  house  of  Congress  during  1991  and 
early  1992.  The  Senate  bill,  S.  1579,  and  the  House 
bill,  H.R.  3490,  ware  joined  in  conference  in  the 
1992  session.  There  is  no  report  on  the  bill  as 
passed. 


rule  defined  the  term  to  mean  any 
service  “that  provides  information" 
(emphasis  added),  the  final  Rule 
modifies  the  underlined  phrase  to 
require  that  the  service  be  “dedicated  to 
providing  information"  (emphasis 
added).  After  reviewing  the  comments 
and  the  transcript  of  the  public 
workshop  conference,  the  Commission 
determined  that  the  proposed  definition 
inadvertently  may  have  permitted  pay- 
per-call  services  containing  only  an 
incidental  educational  component  to  be 
directed  to  children  under  12.2*  For 
example,  a  pay-per-call  service  featuring 
a  popular  cartoon  character  who  offered 
to  talk  to  children  and,  incidentally,  to 
send  them  a  series  of  math  cards, 
charged  to  their  parent’s  telephone  bill, 
may  have  qualified  vmder  the  proposed 
definition.  The  Commission  believes 
that  a  service  containing  such  an 
incidental  educational  component 
should  not  qualify  for  the  "bona  fide 
educational  service"  exemption  under 
the  Rule.  On  the  other  hand,  if  an 
encyclopedia  publisher  offered  a 
geography  lesson  through  a  pay-per-call 
service,  use  of  a  cartoon  character  or 
well-known  child  star  would  not 
necessarily  remove  the  service  horn  the 
exemption.  By  using  the  phrase 
"dedicated  to  providing,”  the 
Commission  intends  to  convey  that  this 
exemption  is  limited  to  those  pay-per- 
call  services  of  a  genuinely  educational 
nature.  Accordingly,  the  Commission 
has  modified  §  308.2(a)  of  the  final  Rule. 

2.  Section  308.2(c):  Definition  of  “Pay- 
Per-Call  Service" 

The  definition  of  "pay-per-call 
service"  (§  308.2(c))  remains  the  same  as 
it  was  in  the  proposed  rule.23  The  term 
is  defined  in  the  TDDRA  by  reference  to 
section  228  of  the  Communications  Act 
of  1934.24  The  service  provided  may  be 
audio  information,  audio  entertainment, 
access  to  simultaneous  voice 
conversation  services,  or  any  service, 
including  provision  of  a  product,  for 
which  the  charges  are  assessed  on  the 
basis  of  the  completion  of  the  call.  The 
caller  pay  a  per-call  or  per-time-interval 
charge  that  is  greater  than,  or  in 
addition  to,  the  charge  for  transmission 
of  the  call.  The  call  is  accessed  through 
use  of  a  900  telephone  number  of  other 
prefix  or  area  code  designated  by  the 
FCC  for  such  services.  However,  the 
term  does  not  include  directory  services 
provided  by  a  common  carrier  or  local 
exchange  carrier;  any  service  for  which 
the  charge  is  tariffed;  or  any  service  for 
which  users  are  assessed  charges  only 

22  Comment  53  (CME)  at  6-7;  Tr.  at  407. 

22  58  FR  at  13384-65. 

**  15  U.S.C.  5714(1);  47  U.S.C  228(i). 


after  entering  into  a  presubscription  or 
comparable  arrangement  with  the 
provider  of  the  service. 

One  commenter  suggested  that  the 
Commission’s  Rule  should  extend  to 
pay-per-call  programs  available  through 
seven-digit  local  numbers  (with  a  976, 

960  or  other  prefix)  or  through 
abbreviated  Nil  dialing  arrangements.*^ 
Such  calls  would  not  fall  within  the 
statutory  definition  of  "pay-per-call 
services"  because  they  are  not  reached 
through  a  service  access  code 
designated  by  the  FCC  in  accordance 
with  the  (Communications  Act.*®  US 
West,  on  the  other  hand,  requested 
clarification  that  the  FTC  Rule  will  not 
apply  to  local  pay-per-call  numbers.** 

The  Commission  is  incorporating  into 
the  Rule  the  definition  of  "pay-per-call 
service”  in  the  TDDRA.  The  Rule  covers 
those  pay-per-call  services  accessed 
through  use  of  a  900  telephone  number, 
as  designated  pursuant  to  FCC 
regulations.*®  There  is  no  evidence  of 
congressional  intent  that  the 
Commission  extend  its  Rule  to  cover 
pay-per-call  programs  accessed  through 
local  prefixes  not  designated  by  the 
FCC,  Moreover,  the  record  does  not 
show  evidence  of  deceptive  or  unfair 
practices,  associated  with  use  of  such 
numbers,  that  have  not  or  cannot  be 
addressed  by  state  regulatory  or  law 
enforcement  authorities.  In  fact,  title  I  of 
the  TDDRA  specifically  recognizes  state 
authority  to  regulate  such  services.*® 

2»  Comment  46  (Cox)  at  7-8. 

2»47  U.S.C  228(b)(5). 

2' Comment  47  (US  West)  at  2  and  6.  US  West 
explained  that  although  most  such  calls  would  be 
intrastate  in  nature,  its  local  exchange  carrier  does 
have  certain  local  pay-per K:all  services  that  cross 
state  lines  even  though  accessed  by  dialing  a  local 
number. 

2" Pursuant  to  47  (ZFR  64.1506,  any  service 
described  in  47  (IlFR  64.1501(a)(l)-(2)  (which  is  the 
same  as  §  308.2(c)(1)(A)-(B)  of  this  rule)  shall  be 
offered  "only  through  telephone  niunbers  beginning 
with  a  900  service  access  code.”  The  FOC  rule,  at 
47  CFR  64.1505(a).  also  prohibits  carriers  from 
providing  interstate  transmission  services  to  an 
entity  offering  any  service  within  the  scope  of  47 
CFR  64.1501(a)(1)  (which  is  the  same  a.<t 
$  308.2(c)(1)(A)  of  this  Rule)  that  is  billed  to  a 
telephone  subscriber  on  a  collect  basis  at  a  rate 
above  the  tariffed  rate  for  transmission  of  the  call. 
Some  commenters  suggested  that  the  Commission 
consider  prohibiting  collect  pay-per-call  services 
entirely  or  expanding  the  deffnition  of  a  “pay-per- 
call  service"  to  include  those  services  charg^  to 
the  customer  on  a  collect  basis.  Comments  10 
(NARUC)  at  9-10;  15  (Nynex)  at  2.  However,  it 
appears  that  it  is  now  unnecessary  for  the 
Commission  to  address  this  issue. 

2B47  U.S.C.  228(g)(4)  states:  “Nothing  in  this 
section  shall  preclude  any  State  from  enacting  and 
enforcing  additional  and  complementary  oversight 
and  regulatory  systems  or  procedures,  or  both,  so 
long  as  such  systems  and  procedures  govern 
intrastate  services  and  do  not  significantly  impede 
the  enforcement  of  this  section  or  other  Federal 
statutes.” 
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Accordingly,  the  final  rule  does  not 
cover  intrastate  pay*per-call  numbers. 

3.  Section  308.2(e):  Definition  of 
"Presubscription  or  Comparable 
Arrangement" 

The  definition  of  ‘‘presubscription  or 
comparable  arrangement”  is  important 
to  the  effectiveness  of  the  Rule  because 
any  call  placed  pursuant  to  such  an 
agreement  is  not  afforded  the  protection 
of  these  regulations.  The  proposed 
definition  required  that  a  contractual 
agreement  be  established  prior  to  the 
placement  of  a  call  to  a  pay-per-call 
service.30 

Some  parties  noted  the  importance  of 
having  consistent  definitions  of  this 
term  by  the  FCC  and  the  FTC.3»  Both 
agencies  are  using  the  same  dehnition. 

In  addition,  several  commenters 
suggested  that  the  definition  should  be 
more  specific,  setting  forth  the  required 
elements  of  the  contractual  agreement.32 
The  dehnition  in  the  hnal  Rule  has 
done  this.  In  order  to  have  a 
presubscription  agreement,  the  service 
provider  must  clearly  and 
conspicuously  disclose  to  the  consumer 
all  material  terms  and  conditions 
associated  with  the  use  of  the  service, 
including  the  service  provider’s  name 
and  address,  a  business  telephone 
number  which  the  consumer  may  use  to 
obtain  additional  information  or  to 
register  a  complaint,  and  the  rates  for 
the  service.  In  addition,  the  service 
provider  must  agree  to  notify  the 
consumer  of  any  future  rate  changes. 
The  consumer  must  affirmatively  agree 
to  utilize  the  ser\'ice  on  the  terms  and 
conditions  disclosed  by  the  service 
provider.  Finally,  the  service  provider 
must  require  the  use  of  an  identification 
n,umber  or  other  means  to  prevent 
unauthorized  access  to  the  service  by 
nonsubscribers.  These  added 
requirements  should  ensure  that  any 
consumer  entering  a  presubscription 
arrangement  does  so  knowingly  and 
with  full  disclosure  of  the  terms  of  the 
agreement.  Moreover,  there  seemed  to 
be  general  agreement  at  the  public 
workshop  conference  that  the  terms 
listed  above  should  be  part  of  any 
presubscription  arrangement. 33 
In  addition,  NACAA  urged  that  the 
definition  require  a  written  agreement, 
signed  by  the  consiuner.34  NAAG 
suggested  that  the  terms  of  the 
agreement  be  set  forth  in  a  written 
document  33  Some  industry  groups,  on 


“58  FR  at  13385. 

Comments  32  (MCI)  at  1-2;  (NAIS)  at  6-7. 

22  Comments  23  (VRS)  at  5;  33  (ITA)  at  4-5;  63 
(NAIS-FCC  comments)  at  3-5;  81  (Sprint)  at  3-6. 

33  Tr.  at  50-67. 

34  Comment  40  (NACAA)  at  3. 

33Comment  42  (NAAG),  Attachment  1  at  1. 


the  other  hand,  proposed  that  the  Rule 
allow  establishing  such  an  agreement  by 
telephone.ae  They  noted  that  this  is  an 
industry  accustomed  to  conducting 
business  by  telephone. 

The  Commission  does  not  believe  it 
necessary  to  require  that  a 
presubscription  arrangement  be 
contained  in  a  signed,  written 
agreement.  If  all  of  the  required 
elements  of  presubscription  can  be 
achieved,  to  the  satisfaction  of  both 
parties  to  the  contract,  without  a  written 
agreement,  the  parties  should  be  free  to 
exercise  this  option.37 

UA  and  Pilgrim  requested  that  the 
definition  include  use  of  a  charge  or 
credit  card.38  HA  noted  that  Congress 
did  not  intend  to  include  credit  card 
transactions  within  the  TDDRA.  The 
Commission  agrees  with  llA  that  it 
appears  Congress  did  not  intend  that 
services  paid  for  by  credit  or  charge  card 
be  included  within  this  Rule.3a  In  such 
transactions,  the  charge  is  not  assessed 
on  the  basis  of  the  completion  of  the 
call;  rather  the  charge  is  assessed  when 
the  consumer  provides  the  seller  a 
credit  or  charge  card  number  and 
authorizes  a  charge  to  the  account. 
Moreoever,  such  transactions  already 
have  the  protection  of  the  Truth  in 
Lending  Act  and  the  Fair  Credit  Billing 
Act.4o  Accordingly,  the  dehnition  of 
‘‘presubscription  or  comparable 
arrangement”  has  been  modified  to 
include  those  transactions  where  the 
consumer  pays  by  authorizing  a  charge 
to  a  credit  or  charge  card  that  is  subject 
to  the  requirements  of  those  statutes.43 
No  other  action  taken  by  the  consumer 
during  the  course  of  a  call  to  a  pay-per- 
call  service  can  be  construed  as  creating 
a  presubscription  agreement.  However, 
such  an  agreement,  provided  it  meets 
the  criteria  set  forth  in  §  308.2(e)(1). 
could  be  established  during  the  course 


3a  Comments  23  (VRS)  at  3-5;  35  (AlP)  at  3;  54 
(Amalgamated)  at  3;  63  (NAIS)  at  30. 

37  Of  course,  any  business  claiming  exemption 
from  the  requirements  of  this  Rule  by  virtue  of  a 
presubscription  arrangement  will  bev  the  burden  of 
proof  that  a  valid  agreement,  meeting  the 
requirements  of  S  308.2(e),  has  been  established. 

3a Comments  52  (HA)  at  15-20;  60  (Pilgrim)  at  7. 

30  Senate  Report  at  12. 

4015U.S.C.  1601  elseq. 

The  Rule  makes  clear  that  to  qualify  as  a 
"presubscription  arrangement,"  the  calling  party 
not  only  must  disclose  a  credit  or  charge  card 
number  during  the  course  of  the  call,  but  also  must 
authorize  a  charge  to  that  account  for  the  service 
being  called.  CA  pointed  out  that  in  some  instances 
a  credit  or  charge  card  number  is  requested  as  a 
screening  device,  with  the  actual  ch^e  then  being 
billed  on  the  telephone  bill  or  through  a  third-party 
billing  entity.  Comment  31  (CA)  at  1-2.  The 
Commission  is  also  aware  of  instances  where 
telemarketers  have  requested  a  credit  or  charge  card 
number,  ostensibly  “for  identification  purposes," 
then  billed  a  charge  to  that  account  even  though  the 
aistomer  never  authorized  such  a  charge. 


of  a  call  to  an  800  telephone  number  or 
any  other  local  or  long  distance 
telephone  number. 

4,  Section  308.2(g):  Definition  of 
"Provider  of  Pay-Per-Call  Services"  ' 

The  proposed  rule  defined  “provider 
of  pay-per-call  services"  as  “any  person 
who  sells  a  pay-per-call  service.”*^ 

Several  parties  commented  that  this 
definition  was  ambiguous  and  perhaps 
overly  broad.43  MQ  requested  j 

clarification  that  the  Commission  did  | 

not  intend  the  definition  to  encompass 
a  carrier  merely  providing  transmission  | 

or  billing  and  collection  services  for  a 
pay-per-call  service.<<  In  the  final  rule, 
the  (^mmission  has  modified  the 
definition  accordingly. 

In  addition,  the  Commission  has 
added  language  to  make  clear  that  the 
term  includes  any  person  who  offers  to 
sell  a  pay-per-call  service.  This  ensures 
that  the  Rule  covers  anyone  advertising  ' 
such  a  service  even  before  any  j 

completed  calls  have  taken  place.  j 


As  discussed  in  part  n.D.12.  infra, 

§  308.5(1)  of  the  Rule  imposes  liability 
on  a  service  bureau  where  it  knew  or 
should  have  known  of  violations  of  the 
Rule  by  pay-per-call  providers  using  its 
call  processing  facilities.  Therefore,  the 
Commission  has  defined  the  term 
"service  bureau”  in  §  308.2(i).  The 
definition  is  consistent  with  industry 
usage  of  the  term.4s  Service  bureaus 
may  perform  a  variety  of  services  for 
pay-per-call  providers.  However,  the 
key  services  are  providing  access  to 
telephone  service  and  voice  storage.  The 
definition  also  makes  clear  that  common 
carriers  are  not  considered  service 
bureaus  for  purposes  of  the  Rule. 

B.  Section  308.3:  Advertising  of  Pay-Per- 
Call  Services 

Section  308.3  of  the  Rule  sets  forth 
the  requirements  for  advertising  pay- 
per-call  services,  including  both  what 
must  be  disclosed  and  how  the 
discIo.sures  must  be  made.  To 
implement  the  TDDRA 's  requirements 
that  disclosures  be  made  “clearly  and 
conspicuously,”  the  proposed  rule  set 
forth  detailed  requirements  as  to  what 
constituted  “clear  and  conspicuous” 
disclosures.  In  the  NPR,  the 
Commission  specifically  sought 
comment  on  the  advantages  and 
disadvantages  of  providing  detailed 


42  58  FR  at  13385. 

43  Comments  33  (ITA)  at  5-6;  37  (PPI)  at  27;  59 
(USPS)  at  1-2. 

44  Comment  32  (MQ)  at  3-4. 

43  See,  e.g..  Infotext  Publishing,  Inc,  The  1992 
Telemedia  Almanac,  pp.  39-56  (1992). 


5.  Section  308.2(i):  Definition  of 
"Service  Bureau" 
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requiremento  lor  “dear  and 
conspicuous"  disclosures  versus  other 
approaches,  such  as  performance 
standards  and  safe  harborB.«a  Many 
commenters,  particularly  those 
representing  the  advertising  industry, 
urged  the  Commission  not  to  impose 
specific  standards  for  disclosures,  other 
than  the  statutorily  required  “clear  and 
conspicuous"  standard.'*^  In  contrast, 
many  other  commenters  expressed 
agreement  with  the  need  for  further 
guidance  as  to  what  “clear  and 
conspicuous"  means  in  the  context  of 
pay-per-call  service  advertisements, 
while  disagreeing  about  the  particulars 
of  what  that  guidance  should  be.-*» 

The  Commission  believes  that  merely 
requiring  disclosures  to  be  “clear  and 
conspicuous”  would  not  provide  a 
useful  guide  of  conduct  for  those 
affected  by  the  regulations,  nor  would  it 
adequately  safeguard  the  interests  of 
consumers  in  b^ng  informed  of  the 
required  disclosures.  The  TDDRA  itself 
mandates  that  the  Commission 
“prescribe  rules  •  •  *  (that)  shall 
require"  that  various  disclosures  be 
made  “clearly  and  conspicuously. 
Mmeover.  the  legislative  history  makes 
clear  that  Congress  was  concerned  about 
the  inadequacy  of  pay-per-call  service 
advertisement  disclosures.5o  and 
continued  monitoring  by  Commission 
staff  indicates  that  this  remains  a 
problem. 

A  number  of  commenters  asserted 
that  the  “clear  and  conspicuous" 
standard  is  adequate.si  In  its  comment, 
PMA  stated  that  it  endorses  the 
Commission’s  previous  enforcement 
policy  statement  that  set  standards  for 
"dear  and  conspicuous"  television 
disclo6ures.s2  and,  referring  to  the 
sweepstakes  industry,  stated  that  these 
standards  “are  widely  accepted  and 


**S8  FR  al  13360-61  (question  15).  To  the  extent 
that  the  Conunissicm  has  not  prescribed  language  to 
be  used  in  making  the  requir^  disclosures,  the 
Commissioa  has  adopted  a  perfonnance  standard, 
i.e..  adveitiaan  moat  anaure  that  Ute  language  they 
choose  convaya  die  requuad  information  to 
consumers. 

«rCommeoU  14  (AAAA)  at  6: 19  (AAF)  at  4:  39 
(nSC)  at  16;  43  (GMA)  at  20;  4S  (ANA)  at  4;  SI  (USA 
Today)  at  11;  58  (PMA)  at  2. 

••ComsfteiUs  5  (Fun  Lines)  at  1;  35  (AIP)  at  4;  37 
(PH)  at  26-29,  34, 37;  46  (Cox)  at  4-5;  61  aCN)  at 
3;  80  (Suarez)  at  2. 

«»15U.S.G  SriKaNl). 

so  House  Committee  Report  on  H.R.  3490,  H.R. 
Doc.  No.  430. 102d  Cong.,  2d  Seas.  (1992)  ("House 
Report”)  at  4-6;  Senala  Refxvt  at  3,  8. 

•'  Tr.  at  342;  Commants  14  (AAAA)  at  6;  19  (AAF) 
at  4;  39  (DSC)  at  16;  43  (GMA)  at  20;  45  (ANA)  at 
4;  51  (USA  Today)  at  Hi  56  (PMA)  at  2. 

sa  "Cieer  and  Conspicuous”  Disclosure,  3  Trade 
Reg.  Rep.  (OCH)  17569.09  (1970).  In  some  respects, 
these  standards  would  require  more  stringent 
requirements  for  television  adrertisaments  than  the 
roqwiTements  in  either  the  proposed  nue  or  the  final 
Rule. 


have  become  industry  practice."  >3 
Nevertheless,  the  Commission’s  own 
observation  of  disclosures  in 
sweepstakes  promotions  indicates  that 
in  some  instances  disclosures  are  being 
made  in  a  fashion  that  may  not  be  clear 
and  conspicuous.^  In  this  context,  tiie 
(Commission  is  concerned  that  merely 
requiring  disclosures  to  be  “clear  and 
conspicuous"  does  not  provide 
adequate  guidance  to  the  advertising 
commimity  about  what  the  Commission 
believes  would  satisfy  such  a  standard. 
The  legislative  history  indicates  that 
(Congress  anticipated  that  the 
Commission  would  use  its  discretion  to 
adopt  more  specific  standards  than  a 
bare  “clear  and  conspicuous  ’’ 
standard.**  Accordingly.  §  308.3  of  the 
final  Rule  provides  specific 
requirements  for  “clear  and 
conspicuous**  disclosures. 

A  number  of  commenters 
recommended  that,  if  the  rules 
contained  guidance  as  to  the  particulars 
of  "clear  and  conspicuous”  disclosures, 
the  particulars  should  be  given  in  safe 
harbors,  rather  than  in  requirements.*® 
The  Commission  rarely  employs  safe 
harbors  in  rulemakings  and  has  decided 
against  a  safe  haibor  approach  in  this 
rulemaking.  The  advertising  disclosure 
rovisions  of  this  Rule  will  be  enforced 
y  the  attorneys  general  of  the  50  states, 
as  well  as  by  the  Commission.*^  The 
Commission  believes  that  specificity  in 
the  standards  for  advertising  disclosures 
is  important  to  ensure  uniform 
enforcement  standards.  If  a  safe  harbor 
approach  were  adopted  and  advertisers 
chose  not  to  comply  with  the  safe 
harbor,  the  Commission  and  the  state 
attorneys  general  would  still  be  required 
to  decide  and  prove  de  novo,  on  a  case- 
by-case  basis,  that  the  disclosures  were 
not  clear  and  conspicuous.  Moreover, 
the  Ciommission  and  the  state  attorneys 
general  would  have  to  decide  what  level 
of  communication  of  the  disclosure  to 
consumers  would  satisfy  the  “clear  and 
conspicuous”  requirement.  The 
legislative  history,  as  well  as  the 
experience  of  the  Commission,**  the 


ssCoinment  56  (PMA)  at  2. 

S4  For  example,  IISC  submitted  with  its  comment 
video  tape  samples  of  recent,  non-pay-per-call 
service,  sweepstakes  promotions.  During  the  public 
workshop  coherence,  IISC  stated  its  position  that 
the  disdosuies  in  the  advertisements  submitted 
wen  clear  and  conspicuous.  Tr.  at  343,  347-48. 

ss  138  Cong.  Rec.  H538  (daily  ed.  F^.  25. 1992) 
(H.R.  3490  was  intended  to  give  the  FTC  the 
authority  to  oddieas  type-size  requiiwnents  for 
disclosures,  as  it  has  dme  in  the  post). 

MCoauneuU  14  (AAAA)  at  4. 6;  37  (PPI)  at  37- 
38;  39  (IISC)  at  32;  43  (04A)  at  24;  45  (ANA)  at 
6;  52  (IIA)  at  23;  60  (PUgiim)  at  10;  63  (NAiS)  at 
16. 

»» 15  U.S.a  5712(a). 

Phone  Programs,  tnc.,  D.  9247  (Dec.  10, 
1992);  FTCe.  M  6  H  Assocs..  No.  HAR-92-2198  (D. 


state  attorneys  general,**  consumer 
protection  agencies.*®  and  the  U.S. 

Postal  Service,*!  indicates  widespread 
failure  to  make  full  and  clear  disclosure 
in  advertisements  for  pay-per-call 
services. 

Given  this  background,  the 
(Commission  believes  that  specifying 
clear  requirements  as  to  what 
constitutes  a  “clear  and  conspicuous" 
disclosure  is  the  appropriate  approach 
in  this  rulemaking.  For  certain  critical 
disclosures,  including  the  cost  and  the 
parental  permission  advisory,  the 
Ckimmission  has  adopted  very  speciHc 
requirements.  For  other  disclosures,  it 
has  adopted  a  more  flexible  approach 
while  at  the  same  time  providing 
guidance  beyond  a  minimal  "clear  and 
conspicuous”  standard. 

1.  Sqcfio/i  308.3(a):  General 
Requirements 

Each  section  of  the  proposed  rule 
mandating  a  disclosure  required  that  tlie 
disclosure  be  presented  clearly  and 
conspicuously  and  explained  how  the 
disclosures  were  to  be  made  "clearly 
and  conspicuously,”  While  the 
proposed  rule  contained  certain  . 
minimum  standards  applicable  to  all 
disclosures  in  advertisements,  these 
minimum  standards  were  not  set  out 
separately,  but  rather  were  contained 
within  each  section,  along  with  any 
further  requirements  for  disclosures 
under  those  specific  sections. 

This  format  was  not  raised  as  an  issue 
for  comment  and  was  not  specifically 
addressed  in  the  comments.  However,  a 
number  of  commenters  suggested 
modifications  to  or  exceptions  from 
various  sections  of  the  proposed  rule, 
and  the  final  Rule  has  been  revised  to 
address  some  of  those  suggestions.  After 
revision,  some  of  the  descriptions  of 
what  constituted  "clear  and 
conspicuous"  disclosures  became  rather 
lengthy  and,  therefore,  difficult  to 
follow.  Accordingly,  the  (Commission 
thought  it  appropriate  to  reorganize  the 
advertising  section  so  that  the 
requirements  common  to  each  of  the 
sections  so  that  the  requirements 
common  to  each  of  the  sections  are 


Md.  filed  Aug.  7, 1992)  (complaint  and  consent 
agreement):  FTC  v.  Starlink,  Inc.,  No.  91-10-85 
(E.D.  Pa.  Tiled  Feb.  7. 1992)  (complaint  and 
stipulated  final  judgment  and  order  for  permanent 
injunction);  FTC  v.  Timmerman.  No.  HAR-90- 
2007)  (O.  Md.  hied  Sept.  5. 1991)  (complaint  and 
consent  order);  Audio  Communications,  Inc.,  No. 
C-3338  (July  24.  1991);  Teleline:,  Inc..  No.  C-3337 
(July  24, 1991);  FTC  v.  Interactive  Communications 
Technology,  Inc.,  No.  CV-F-91018  REC  (E.D.  Cal. 
Tiled  )an.  15, 1991)  (complaint  and  consent  order). 
s«Comment  42  (NAAG)  at  6-10;  Tr.  at  303-04. 
“"Comments  21  (NCL)  at  3-4: 40  (NACAA)  at  1- 

2. 


®>  Comment  59  (USPS)  at  1. 
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grouped  together  in  one  section, 
numbered  §  308.3(a).  These 
requirements  apply  to  each  of  the  four 
sections  requiring  disclosures  (now 
numbered  §  308.3(b),  cost  of  the  call; 

§  308.3(c),  sweepstakes;  §  308.3(d). 
Federal  programs;  and  §  308.3(f), 
parental  permission  for  individuals 
under  18). 

Section  308.3(a)  of  the  final  rule 
contains  the  “minimum  standards” 
applicable  §§  308.3(b),  (c),  (d)  and  (f). 
Si^tion  308.3(a)(1)  requires  disclosures 
to  be  in  the  same  language  as  that 
principally  used  in  the  advertisement. 

No  comment  was  received  on  this 
requirement,  which  was  in  the  proposed 
rule  and  is  consistent  with  the 
Commission’s  longstanding  policy 
concerning  clear  disclosures  in  foreign 
language  advertising.az 

As  originally  proposed,  print  and 
video  disclosures  were  required  to  be  of 
a  color  or  shade  that  readily  contrasts 
with  the  background  of  the 
advertisement.  Few  commenters 
specifically  addressed  this  provision. 
.Several  supported  it,»3  while  one 
commenter  objected  to  it,  without  citing 
any  sp>ecific  reasons  for  the 
opposition.^  The  Commission  believes 
that  ready  contrast  between  the 
disclosure  and  the  background  on 
which  it  appears  is  fundamental  to 
readability  .89  The  USPS  commented 
that  it  has  expterience  with  enforcing 
similar  requirements  for  certain 
disclosures.88  The  USPS  noted  that 
promoters  acting  in  bad  faith  technically 
comply  by  using  a  contrasting  color,  but 
nevertheless  the  disclosure  is  still  not 
noticeable,  because  it  is  a  color  such  as 
bright  yellow.  The  USPS  suggested  that 
the  provision  be  modified  to  require  that 
the  contrasting  background  also 
maximize  the  visibility  of  the 
disclosure.  The  Commission  believes 
that  the  USPS  has  raised  a  valid 
concern,  but  believes  that  the  concern 
can  be  addressed  by  the  provision. 


»*16CFR  14.9. 

»  Comments  5  (Fun  Lines)  at  1;  59  (USPS)  st  2; 

61  (ICW  at  9-4. 

•4  Comment  37  (PPI)  at  11. 

•s  Similar  requirements  are  found  in  other 
Commission  rules  and  guides.  E.g.,  Guide 
Concerning  Fuel  Economy  Advertising  for  New 
Automobiles,  16  CFR  259.2(b)(l)(i),  n.3  (each  visual 
“estimated  mpg"  disclosure  must  be  broadcast 
against  a  solid  color  background  that  contrasts 
easily  with  the  color  used  for  the  numbers); 
Smokeless  Tobacco  Regulations,  16  CFR  307.6, 
307.7  (required  warning  must  be  in  type  contrasting 
with  all  other  printed  material  on  package  or 
advertisement). 

■•Comment  59  (USPS)  at  2,  n.l  (regarding 
enforcement  of  39  U.S.C  3001(d)(2),  which 
provides  that  a  direct  mail  piece  that  takes  the  form 
of  a  bill,  but  is  in  fact  a  solicitation,  must  bear  a 
disclosure,  “on  its  face,  in  conspicuous  and  legible 
type  in  contrast  by  typography,  layout  or  color  with 
other  printing  on  its  face"). 


applicable  to  all  disclosures,  which 
prohibits  the  use  of  techniques  likely  to 
detract  significantly  from  the 
communication  of  the  disclosure  (see 
discussion  of  §  308.3(a)(5)  below).  Thus, 
no  change  is  made  in  the  proposed 
regulations.  The  contrasting  background 
requirement  is  now  contained  in 
§  308.3(a)(2)  of  the  final  Rule. 

The  proposed  rule  required 
disclosures  in  print  advertisements  to  be 
parallel  with  the  base  of  the 
advertisement.  This  provision  was 
specifically  support^.fl'  while  no 
specific  opposition  was  stated.  Again, 
this  requirement  is  retained  in  the  final 
Rule  at  §  308.3(a)(3). 

The  proposed  rule  required  all  audio 
disclosures  in  broadcast  advertising  to 
be  delivered  in  a  “slow  and  deliberate 
manner”  and  a  “reasonably 
understandable  volume,"  as  those  terms 
are  defined  in  §  308.2(h)  and  (j).  No 
commenters  objected  to  the  “reasonably 
understandable  volume”  requirement, 
but  a  few  commenters  objected  to  the 
“slow  and  deliberate  manner” 
requirement.68  The  AAF  opposed  this 
requirement  on  the  grounds  that  it 
might  interrupt  the  style  or  flow  of  the 
broadcast.  This  term,  however,  is 
defined  in  the  Rule  as  “a  rate  that 
renders  the  message  intelligible  to  the 
receiving  audience,  and,  in  any  event,  at 
a  cadence  or  rate  no  faster  than  that 
principally  used  in  the  advertisement  or 
(he  pay-per-call  service.”  Accordingly, 
the  Commission  believes  that  the  stated 
concern  does  not  weigh  in  favor  of 
changing  the  regulations;  these 
requirements  are  now  found  in 
§  308.3(a)(4). 

In  addition,  the  proposed  rule 
provided  that  with  respiect  to  each 
disclosure,  nothing  contrary  to, 
inconsistent  with,  or  in  mitigation  of  the 
disclosure  shall  be  made  in  any 
advertisement,  nor  shall  any  audio  or 
video  technique  be  used  that  is  likely  to 
detract  significantly  from  the 
communication  of  the  disclosure. 
Although  one  commenter  objected  to 
this  provision  as  being  inappropriate.^^ 
the  t^mmission  believes  that  it  is 
needed  to  prevent  circumvention  of  the 
“clear  and  conspicuous”  requirements, 
either  through  the  conveyance  of  other 
information  or  through  the  manner  in 
which  the  disclosures  are  made. 
Furthermore,  based  on  the  concern 
noted  above  by  USPS  about 
circumvention  of  the  contrasting 
background  requirement,  the 


■7 Comment  5  (Fun  Lines)  at  1. 

••Comments  19  (AAF)  at  2;  45  (ANA)  at  4-5. 

••Comment  35  (AlP)  at  6-7.  AIP  stated  that  it 
preferred  reasonably  spedfk.  obiective  regulations, 
and  opposed  this  section  because  of  its  sulqective 
nature. 


Commission  is  modifying  the 
regulations  to  include  print  techniques 
among  those  that  may  not  be  used  to 
detract  significantly  from  the 
commimication  of  the  disclosure.  This 
requirement  is  found  in  §  308.3(a)(5)  of 
the  final  Rule. 

As  originally  proposed,  the  rule  did 
not  specifically  address  program-length 
commercials  (infomercials),  as 
distinguished  from  traditional  television 
or  radio  advertisements,  in  the  sections 
concerning  sweepstakes  and  games  of 
chance  or  information  concerning  a 
Federal  program.  The  Commission  is 
concerned  that  if  required  information 
is  presented  only  once  in  particularly 
long  commercials,  consumers  who  do 
not  see  the  entire  advertisement  will 
miss  the  disclosures.  Therefore,  the  final 
Rule,  §  308.3(a)(6),  requires  that,  unless 
otherwise  specified,  required 
disclosures  will  be  made  at  least  three 
times,  near  the  beginning,  middle  and 
end  of  any  program-length  commercial. 
This  requirement  will  apply  to 
disclosures  required  by  §§  308.3(c),  (d), 
and  (f).  The  section  pertaining  to  cost 
disclosures,  §  308.3(b),  however, 
requires  a  more  stringent  standard, 
consistent  with  the  TDDRA.  A  video 
presentation  of  the  cost  disclosure  must 
appear  adjacent  to  each  presentation  of 
the  pay-per-call  number  (in  any  length 
commercial),  and  in  radio  program- 
length  commercials  the  cost  must  be 
given  following  each  delivery  of  the 
number. 


Section  308.3(b)(1)  of  the  final  Rule 
describes  the  requirements  for 
disclosing  the  costs  of  a  call  to  pay-per- 
call  service.  They  are  the  same 
requirements  as  those  for  disclosure  of 
costs  in  the  preamble  of  the  pay-per-call 
service  itself,  and  will  be  discus^  in 
part  U.D.l.b,  infra,  covering  this 
preamble  requirement.  This  section  will 
only  discuss  the  manner  in  which  the 
disclosures  must  be  made,  i.e.,  the 
“clear  and  conspicuous”  standards  for 
cost  disclosures  in  advertisements. 

The  proposed  rule  required  video 
and  print  disclosures  to  be  placed 
adjacent  to  each  presentation  of  the  pay- 
per-call  telephone  number.  Few 
comments  focused  specifically  on  this 
requirement,  though  a  number  in 
general  objected  to  any  particular 
placement  requirements.^*  Two 
commenters  specifically  supported  this 


7»In  the  proposed  rule,  this  section  was 
numbered  308.3(a)(1).  58  FR  at  13385. 

nCommenU  19  (iW)  at  2-5;  37  (PPI)  at  11;  39 
(IISC)  at  17-18;  52  (DA)  at  23-24;  63  (NAIS)  at  IS¬ 
IS. 


2.  Section  308.3(b):  Cost  of  the  Call 
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requirement. 72  Because  a  pay-per-f:all 
service  provider  is  likely  to  ensure  that 
the  pay-per-call  number  is  in  a 
prominent  position  in  the 
advertisement,  requiring  the  cost  to  be 
adjacent  to  the  number  also  ensures  a 
prominent  place  for  the  cost,  thus 
fulfilling  Congress’s  objective  of 
ensuring  that  consumers  are  informed  of 
this  important  information  when  they 
see  the  advertisement.^s  One 
commenter  objected  to  the  provision  on 
the  grounds  that  it  would  prevent  the 
use  of  column-style  advertising.^^  The 
Commission,  however,  interprets 
"adjacent  to”  as  meaning  above,  below, 
or  next  to  (on  either  side).  Accordingly, 
in  a  column-style  advertisement,  the 
cost  could  be  above  or  below  the 
telephone  number,  and  comply  with  the 
Rule. 

Some  commenters  raised  an 
additional  concern  regarding  the 
adjacency  recrement;  namely,  the 
application  of  the  proposed  rule  to 
advertisements  in  which  more  than  one 
pay-per-call  number  is  advertised, 
generally  in  list  form,  with  only  one 
price  applicable  to  all  of  the  telephone 
numbers.  These  commenters  suggested 
that  in  such  cases,  the  cost  need  only  be 
displayed  once,  rather  than  adjacent  to 
each  of  the  telephone  numbers.Ts  The 
Commission  agrees  that  in  such 
circumstances,  it  would  be  unduly 
restrictive  to  require  display  of  the  cost 
of  the  call  next  to  each  pay-per-call 
number.  Accordingly,  the  Rule  is 
revised  to  state  that  where  an 
advertisement  displays  more  than  one 
pay-per-call  numl^r  with  the  same  cost, 
the  cost  need  only  be  placed  adjacent  to 
the  largest  presentation  of  the  pay-per- 
call  number.  Otherwise,  the  final  Rule 
retains  the  requirement  that  the  cost  be 
placed  adjacent  to  each  presentation  of 
the  pay-per-call  number. 

As  originally  proposed,  in  television 
and  print  advertisements,  each  letter 
and  numeral  of  the  video  portion  of  the 
cost  disclosxire  were  to  be  at  least  as 
large  as  each  letter  and  numeral  of  the 
pay-per-call  number  to  which  they  were 
adjacent  The  Commission  sought 
comment  on  the  appropriateness  of  this 
requirement  and  whether  a  more 
appropriate  measure  e3dsted  for 
ensuring  that  the  cost  is  disclosed 
"clearly  and  conspicuously." 

Numerous  commenters  specifically 
opposed  the  "same  size”  requirement.^^ 


rzCoHunaoU  59  (U^)  at  2;  61  (ICN)  at  3-4. 

House  Report  at  4-5. 
r*  Comment  19  (AAF)  at  3. 
rscommenu  35  (AO^  at  6: 52  (HA)  at  21. 
r*  56  FR  at  13380  (question  3). 
rr  Comments  5  (Fun  Lines)  at  1;  19  (AAF)  at  2; 
22  (Meganews)  at  3;  35  (AlP)  at  4-5;  37  (PPI)  at  7- 


As  noted  previously,  many  commenters 
believed  it  is  sufficient  to  require  that 
all  disclosures,  including  cost,  be  "clear 
and  conspicuous."  and  ^erefore  they 
opposed  any  specific  requirement, 
whatever  it  mi^t  be.  Others  suggested 
alternatives,  such  as  one-quarter  the  size 
of  the  pay-per-call  number,  but  in  at 
least  12-poiat  type.7*  One  commenter 
suggested  that  the  cost  could  be  one-half 
the  size  of  the  pay-per-call  number  and 
still  be  conspicuous.7«  Another 
suggested  that  the  disclosures  be  in  type 
no  smallM-  than  that  used  for  the 
majority  of  text  in  the  ad,  or  in  the 
average  type  size  used  in  the  ad.8o  A 
numl^r  of  commenters  suggested  that 
any  minimum  type  size  requirements  be 
in  the  form  of  safe  haibors.ai  Some 
commenters  supported  the  same  size 
requirement." 

After  reviewing  the  comments,  the 
Commission  is  persuaded  that  the  cost 
need  not  necessarily  be  in  the  same  type 
size  as  the  pay-per-call  number.  A  copy 
test  of  print  advertisements  for  a  900- 
number  sweepstakes  submitted  by  BSC 
indicated  that  cost  disclosures  one-half 
the  size  of  the  pay-jier-call  number 
produced  recall  not  significantly 
different  than  a  cost  disclosure  the  same 
size  as  the  pay-per-call  number.83  This 
copy  test  provides  some  evidence  that 
the  cost  could  be  smaller  than  the  pay- 
per-call  number  and.still  produce 
significant  recall."  In  addition,  some 
commenters  suggested  that  having  the 
cost  the  same  size  as  the  pay-per-call 
number  would  be  visually  distracting, 
would  make  the  cost  difficult  to 
distinguish  fiom  the  pay-per-call 


9;  39  (DSC)  at  16;  45  (ANA)  at  4-5;  46  (Cox)  at  3- 
4;  48  (DMA)  at  3-5.;  51  (USA  Today)  at  10-11;  52 
(HA)  at  23-24;  61  (ICN)  at  3;  63  (NAIS)  at  12-15. 
TBComment  5  (Fun  Lines)  at  1. 

^•Comment  35  (AIP)  at  4. 

■oCommenl  52  (II  A)  at  24-25. 

■1  Comments  33  (IT A)  at  6;  37  (PPI)  at  38;  39 
aiSC)  at  32;  43  (CMA)  at  24;  45  (ANA)  ^  6;  52  (HA) 
at  23;  60  (Pilgrim)  at  10;  63  (NAIS)  at  16. 

szCommanU  21  (NCL)  at  1;  27  (NYDPS)  at  1  (both 
generally  supporting  the  proposed  relations);  40 
(NACAA)  at  4;  42  (NAAG)  at  12  (generally 
supporting  the  proposed  regulations);  59  (USPS)  at 
2. 

sz Comment  39  (USC)  at  31,  Appendix  A  at  14. 

The  study  contained  some  methodological 
flaws,  however.  For  example  the  study  did  not 
control  additional  factors — mch  as  the  format  or 
organization  of  the  SOO-number  information,  and 
the  type  size  of  the  rules  of  the  gam  >— that  are 
likely  to  affect  perceptions  of  the  a  mmunications 
elements  for  which  the  study  was  designed  (e.g.,  the 
ty  pe  size  of  the  cost  of  the  cdl).  The  advertisements 
were  quite  cluttered  and  were  likely  to  have 
presented  information  overload  problems  with 
respect  to  the  targeted  infonnation,  i.e.,  the  900 
number,  as  evidenced  by  the  fact  that  when  asked 
what  the  main  points  of  the  advertisement  were, 
only  26.5%  of  the  respondents  in  the  industry 
version  of  the  advertisement  mentioned  the  900 
number. 


number,  or  would  otherwise  render  the 
advertisement  ineffective."* 

Under  the  final  Rule,  the  cost  of  the 
call  must  be  at  least  one-half  the  typ>e 
size  "«  of  the  pay-per-call  number."^  The 
Commission  recognizes,  however,  that 
there  may  be  certain  kinds  of 
advertisements  (such  as  classified 
advertisements  or  matchbook  cover 
advertisements)  in  which  a  type  size 
one-half  the  size  of  the  pay-per-call 
number  would  result  in  an  illegible 
disclosure.  In  such  cases,  it  may  be 
necessary  for  the  cost  to  be  larger  than 
one-half  the  size  of  the  number  in  order 
not  to  violate  §  308.3(a)(5)  of  the  general 
disclosure  requirements.  That  section 
prohibits  anything  inconsistent  with  or 
in  mitigation  of  the  required 
disclosures,  and  any  technique  that  is 
likely  to  detract  significantly  from  the 
communication  of  the  disclosures.  The 
Commission  would  consider  a  very 
small  cost  disclosure  to  fall  within  those 
prohibitions  and,  thus,  not  comply  with 
the  requirement  that  all  disclosures  be 
"clear  and  conspicuous.” 

The  proposed  rule  required  that  in 
television  advertising,  the  cost  must 
appear  on  the  screen  for  the  same 
duration  as  the  video  display  of  the  pay- 
per-call  number.  A  few  commenters 
opposed  this  requirement,""  but  because 
it  reflects  a  statutory  mandate,"®  the 
final  Rule  retains  the  requirement 

The  proposed  rule  required  that 
disclosures  in  television  advertisements 
always  appear  at  least  once 
simultaneously  in  both  the  audio  and 
video  portions  of  the  advertisement, 
with  one  exception:  Advertisements 
fifteen  seconds  or  shorter  would  not 
require  an  audio  disclosure  if  the  pay- 
per-call  number  was  not  stated  in  the 
audio  portion  of  the  advertisement.  The 
Commission  sought  comment  on  this 
proposed  requirement  and  the  proposed 
exception.®"  Several  commenters 


»* Comments  19  (AAF)  at  3;  22  (Meganews)  at  2; 

35  (AIP)  at  5;  46  (Cox)  at  3;  51  (USA  Today)  at  11. 

"cThe  Commission  recognizes  that  the  type  set 
used  for  pay-per-call  numbers  and  the  cost 
disclosures  will  have  both  upper  and  lower  case. 
When  determining  what  type  size  to  use  for  the  cost 
disclosure,  the  upper  case  of  the  cast  should  be  one- 
half  the  size  of  the  upper  case  of  the  pay-per-call 
number.  A  similar  measurement  should  be  made  for 
the  lower  case  characters. 

B7  In  several  900-number  cases,  the  Commission 
required  parental  permission  video  disclosures  to 
be  one-half  the  size  of  the  pay-{>er-call  number. 
Fone  Telecommunications,  Inc.,  C-3432  (June  21, 
1993);  Audio  Communications,  Inc.,  No.  C-3338 
(July  24, 1991);  Teleline,  Inc.,  No.  C-3337  (July  24, 
1991).  In  addition,  at  least  one  state  (Louisiana) 
requires  that  the  cost  be  one-half  the  size  of  the 
largest  pay-per-call  number.  La.  Admin.  Code  UL 
51,  Ch.  19-B,  Sec.  1731  (1992). 
ssCoHHnents  37  (PPI)  at  11;  45  (ANA)  at  4-5. 

“•15  U.S.C.  5711(aMl)(G). 

“>58  FR  at  13360-81  (questions  6  and  10). 
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supportul  this  requirement.**  Several 
others  believed  thM  simultaneous 
audio-video  disclosures  should  not  be 
required;  they  urged  that  advestisera  be 
given  the  chii^  of  using  either  audio  or 
video  for  disclosures.**  The 
Commission  appreciates  that  allowing 
advertises  the  choice  of  using  the  audio 
or  video  format  for  disclosures  would 
provide  mure  Hexibility  and  allow  for 
more  creativity  in  the  design  of 
advertisements.  However,  the 
Commission  believes  that  simuhaneous 
audio-video  disclosures  are  particularly 
appropriate  for  the  cost  disclosures, 
given  the  importance  of  this  information 
to  the  consumer.**  Accordingly, 

V  308.3(bK2)(i)  of  the  final  Rule  retains 
(he  audio-vidM  disclosura  requirement 
for  the  cost  disclosure. 

However,  second  exception  to  the 
simultaneous  audio- video  disclosure 
requirement  has  been  added  for 
advertisements  that  do  not  provide  any 
audio  infonnaticHi,  including  the  pay- 
lier-call  number,  about  the  pay-per-call 
service.  No  audio  disclosures  would  be 
required  for  such  advertisements.  One 
(Ximmenter  noted  that  mandatory  audio 
disclosures  would  disallow  the  use  of 
“.scroll”  ads  commonly  used  on  cable 
television.**  These  ads  frequently  scroll 
Independently  of  the  sound,  which  may 
l>e  a  rebroadcast  radio  transmission.  In 


ComnianU  21  (NCL)  at  1;  27  (NYDPS]  at  1;  40 
(NACAA)  at  2: 42  (NAAG)  at  1 2  (aU  gaaarally 
supporting  tha  proposed  regulations);  52  (O^  at 
18  (genortdly  supporting  the  proposed  regulations, 
hut  oppostaig  the  IS-secoad  exception). 

•sConunents  10  (AAF)  M  2;  24  (Tn)  at  S;  37  (PPI) 
at  11;  39  (USQ  at  34-3S;  4S  (ANA)  at  4;  48  (D»4A) 
at  3;  49  (NIMA)  at  3-4;  M  (PMA)  at  2;  63  (NAIS) 
at  15  (if  the  pay-per-call  number  la  not  presented 
in  the  audio  portion,  the  disclosaree  shmid  not 
have  to  be  pitMented  in  the  audio  portion  aithar). 

•3  Consumw  communications  research  indicates 
that  video-onW  presentation  of  information 
prodiioaa  wraaker  recall  than  audio-only  or  audio- 
vtdao  presentation.  S.  Ducoffe,  The  Impact  of 
t^wduct  Usage  Vtamingf  in  Alcoholic  Beverage 
Advertising,  9  J.  Pub.  Pol'y  8  Mkig.  16,  26-27 
(1390);  O.D.  Lovi).  A.B.  P^derud,  Video 
Dischsuret  in  Television  Advertising:  Are  They 
FffectiveT,  31 ).  of  Communicatioua  72-77  (1 Ml): 
C.G.  Penney,  Modality  Eff^s  in  ^ort-Term  Verbal 
Memory,  82  Psycbolc^cal  Bull.  68-64  (1975).  In  the 
Oucofte  study,  recall  of  alcohol  sramings  in  bear 
commarciala  vms  teated,  using  different 
combinations  of  warnings  and  subiects.  Among 
subfects  for  whom  the  product  «ras  relevant 
were  exposed  to  a  higb-sevarity  weming,  83.3%  in 
the  audio  condition.  74.1%  in  the  audio-video 
condition,  and  only  14.3%  in  tha  video  condition 
recalled  the  presence  of  a  warning  without  aid.  Id. 
at  24.  In  general,  however,  among  dl  of  the  different 
combinetiona  of  warnings  and  subiecta.  mdio-video 
>safnings  foiled  to  produce  graaler  recall  than 
audio-only  disdosuree,  suggesting  the  lack  of 
impact  of  video  disclosured.  /d jrt  27.  Nevertheleea. 
some  studiee  have  sbowm  audio-video  waminga  to 
-  affect  recall  more  than  audio-only  warnings.  E.g., 
Morris,  Maxis  8  Brinberg.  /description  Dtvg 
Information  for  Consumers:  An  Experiment  of 
Source  and  Fomrat.  to  Cmrent  tseues  and  Pmeardi 
in  Advertising  Q.  Leigh  8  C  Martin,  )r..  eda.  1084). 

•«Commenl  34  (TPI)  at  5. 


addition,  some  pay-per-call  wr/ico 
adveiticmnents  occur  in  one  portion  of 
the  television  screen,  while  most  of  the 
screen  is  devoted  to  an  unrelated 
program;,  the  pay-per-call  aervice 
advertisement  hira  no  audio  component. 
For  instance,  a  sports  game  could  be 
ongoing  (m  the  screen,  with  the 
accompanying  plav-b]^play  in  the  audio 
portion,  vmile  the  Wtom  of  the  screen 
might  contain  an  advertisement  for  a 
pay-per-call  service  providing  sports 
scores.  The  Commission  believes  that 
for  these  types  of  advmtisements  (i.e., 
advertisements  that  either  have  no 
audio  component  or  othwwise  provide 
no  information  about  the  pey-pOT-call 
service  in  the  audio  component)  it 
would  be  unduly  restrictive  to  require 
audio  disclosures.  Accordingly,  the  final 
Rule  is  modified  to  provide  an 
exception  for  such  advertisements. 

Tm  proposed  rule  did  not  specifically 
address  pay-per-call  service 
advertisements  in  which  the  pay-per- 
call  number  is  presented  only  in  tne 
audio  portion  of  the  advertisement,  end 
not  in  the  video  portion.  As  proposed.  ^ 
the  rule  would  have  required  video 
disclosure  of  the  cost,  even  though  the 
pay-per-call  number  would  not  have 
been  made  in  the  video  portion.  Because 
the  proposed  rule’s  requirements  as  to 
size  and  placement  of  the  cost 
disclosure  were  tied  to  the  video  pay- 
per-call  number,  the  proposed  rule  was 
ambiguous  as  to  the  size  and  placement 
requirements  for  the  cost  in  such 
advertisements.  Accordingly,  the 
CommissifMi  has  modified  the  proposed 
rule  to  require  that  in  advertisements  in 
which  the  pay-per-call  number  is 
presented  only  in  the  audio  portion,  the 
cost  of  the  call  is  required  only  in  the 
audio  portion,  imm^iately  following 
the  first  and  last  delivery  of  the  pay-per- 
call  number.  In  program-length 
commercials  (where  the  pay-per-call 
number  is  presented  only  in  the  audio 
portion),  however,  the  cost  must  be 
disclosed  immediately  following  each 
delivery  of  the  pay-per-call  number.  In 
such  program-length  commercials, 
disclosure  of  the  cost  only  after  the  first 
and  last  presentation  of  the  pay-per-call 
number  would  be  inadequate  bemuse  of 
the  likelihood  that  some  consumers 
would  tune  in  during  the  middle  of  the 
advertisement  and  miss  the  disclosure. 

As  proposed,  the  rule  required  that 
the  cost  be  disclosed  at  least  once  in 
radio  advertisements,  immediately 
following  the  first  presentation  of  the 
pay-per-call  numbw,  while  in  any 
program-length  radio  commercial,  the 
cost  must  be  disclosed  each  time  the 
pay-per-call  number  is  given.  The 
Commission  sought  comment  on 
whether  it  would  be  appropriate  for  the 


cost  to  be  disclosed  with  eadi 
presentation  of  the  pay-per-call  number 
in  all  radio  advertisements.**  Few 
commentera  fociwed  on  this  question. 
NACAA  and  CA  oommented  that  the 
cost  should  be  discloaed  immediately 
after  each  time  the  pay-per-call  numW 
is  given.**  The  AAF  commented  that 
repetition  of  the  coat  after  the  pay-per- 
call  number  would  lengthen  t^ 
advertisement,  and  thus  increase  the 
advertisement’s  oost.*7  Acceding  to  the 
AAF,  repetition  of  the  pay-per-call 
number  is  required  in  order  for  listeners 
to  retain  the  number,  or  to  allow  them 
to  write  it  down,  while  such  repetition 
is  not  roouired  for  the  cost.  The 
proposed  rule,  however,  required 
repetition  of  the  cost  cmly  in  pro^m- 
length  radio  oonunmcials.  Most  radio 
commercials  are  short  enough  that 
consumers  who  hear  the  pay-per-call 
number  are  likely  to  hear  the  cost — even 
if  it  is  only  presented  once.  However,  if 
the  cost  is  only  given  once  during  a 
fifteen-  to  thirty-minute  commercial, 
consumes  mi^t  easily  miss  it.  The 
Commission  believes  the  rule  as 
proposed  is  appropriate,  and  this 
section  of  the  regulations  has  not  been 
changed  in  the  final  rule.** 

3.  Section  308.3(c):  Sweepstakes;  Games 
of  Chance 

Section  308.3(c)  addresses  pay-per- 
call  services  that  advertise  sweepstakes, 
including  games  of  chance.  The 
proposed  rule**  incorporated  the 
requirements  of  the  TDDRA  too  that 
su^  advertisements  clearly  and 
conspicuously  disclose  the  odds  of 
winning  a  prize,  award,  service,  or 
product  at  no  cost  or  at  reduced  cost,  or 
the  factors  that  will  determine  the  odds, 
if  the  odds  are  not  calculable  in 
advance.  The  prt^iosed  rule  limited  the 
application  of  the  odds  disclosure 
requirement  to  those  situations  where 
the  prize,  etc.,  is  offered  in  connection 
with  a  sweepstakes  or  game  of  chance. 

The  Commission  requested  comment 
on  whether  other  types  of  promotions. 


MSS  FR  12380  (quextioo  3). 

••ComiiMiitx  31  (CA)  at  4;  40  (NACAA)  at  4. 

■^Conunenl  IS  (AAF)  at  2. 

•"  Under  the  Bnal  Rula,  tdevision  advertisements 
with  audio-only  presentation  of  the  pay-per-call 
manbar  aiuat  delivar  tha  cost  toimadiately 
foUowtog  the  first  and  last  preaantations  of  the  pay- 
per-call  number,  while  to  (non-program-length) 
radio  advertisements,  it  must  be  presented  (^y 
once.  The  Commission  believes  that  different 
standards  for  tha  difforent  ssadia  are  appropriate 
because  in  a  radio  advwtisement.  to  receive  any 
information,  the  conaumer  must  ba  listenins;  in 
contrast,  with  television  advertisements,  the 
consumer's  attention  may  be  at  least  partially 
focused  on  the  screen  aito  not  entirely  on  the  audio. 

mill  the  proposed  rule,  tiiis  section  was 
numbered  308.3(b).  58  FR  at  13385-86. 

»«»15  U.S.C  5711(aMlXB). 
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such  as  lotteries  or  games  of  skill, 
should  be  subject  to  this  provision,  and 
whether  the  proposed  rule  was 
sufficiently  dear  as  to  the  types  of 
promotions  subject  to  the  rule.ioi  Two 
commenters  suggested  that  the 
provision  apply  to  games  of  skill  as  well 
as  games  of  chance.K”  One  commenter 
opposed  extending  the  requirement  to 
games  of  skill  because  a  true  game  of 
skill  has  no  element  of  chance.  The 
Commission  is  persuaded  that 
determining  the  odds  even  for  games  of 
skill  having  some  element  of  chance 
would  be  problematic.  The  TDDRA,  by 
requiring  that  the  odds  of  winning  be 
disclosed,  was  clearly  directed  at  games 
where  the  winner  is  determined  by 
chance.  Accordingly,  the  final  Rule 
applies  only  to  sweepstakes  and  games 
of  chance. 

Several  commenters  noted  that  the 
proposed  regulations  could  be  read  as 
requiring  the  odds  disclosure  in 
situations  where  it  presumably  was  no 
intended,  such  as  situations  where  no 
odds  would  be  associated  with  receipt 
of  the  service  or  product.'®*  For 
instance,  if  an  information  provider 
running  a  sweepstakes  ofiered.  as  an 
incentive  for  entering  the  sweepstakes, 
a  token  to  all  those  who  entered,  and 
this  token  was  not  in  the  prize  to  be 
awarded  to  the  winner  of  the 
sweepstakes,  then  the  proposed 
regulations  could  be  read  as  requiring 
the  odds  disclosure  for  receipt  of  the 
token,  even  though  the  odds  of  receiving 
the  token  would  m  1:1.  Based  on  these 
comments,  the  Commission  has  decided 
to  clarify  the  language  of  this  section. 
Thus,  the  final  Rule  only  requires  the 
odds  disclosure  with  respect  to  prizes 
"to  be  awarded  to  the  winner”  of  the 
sweepstakes,  rather  than  for  prizes  "in 
connection  with  the  ofiering”  of  a 
sweepstakes. 

The  proposed  rule  required  that  the 
odds  be  disclosed  in  all  advertisements, 
including  television  and  radio 
advertisements.  The  Commission 
recognizes  that  at  times  it  could  be  quite 
time-  and  space-consuming  to  disclose 
all  the  odds,  particularly  in  games  with 
multiple  prizes  and  complex  odds 
structures.  In  the  NPR.  the  Commission 
posed  questions  regarding  ways  in 
which  this  burden  might  be  lessened. 'os 
A  number  of  commenters  urged  that  no 
odds  disclosures  be  required  in 
broadcast  advertisements,  pointing  to 
the  Commission’s  Games  of  Chance 


56  FR  at  13380  (question  7). 

102  Commits  31  (CA)  at  5;  59  (USPS)  at  3-4. 

103  Comment  37  (PPI)  at  31. 
io«CommenU  37  (PPI)  at  27;  52  (IIA)  at  22;  63 

(nais)  at  16-17. 

lo*  58  FR  at  13381  (question  9). 


Rule.'®®  which,  since  1983.  has  granted 
a  temporary  exemption  to  the  odds 
disclosure  requirement  for  broadcast 
advertisements.'®'  The  Commission, 
however,  is  constrained  by  the  language 
of  the  TDDRA.  which  requires  that  the 
odds  of  winning  be  disclosed  in 
advertisements,  without  an  exception 
for  television  or  radio  advertisements. 
The  Commission  received  no  feasible 
suggestions  in  the  comments  on  how  to 
lessen  the  burden  of  odds  disclosures  in 
broadcasting  advertising.  Commission 
staff  also  specifically  raised  this  issue  in 
the  public  workshop  conference,  and 
once  again  the  participants  did  not  offer 
any  feasible  suggestions.'®® 

Accordingly,  this  requirement  is 
retained  unchanged  in  the  final  Rule. 

Some  commenters  expressed 
confusion  ov  er  the  proposed  rule’s 
requirement  that  if  the  odds  of  winning 
are  not  determinable  in  advance,  the 
factors  used  in  determining  the  odds 
must  be  disclosed.  Two  commenters 
indicated  concern  that  this  information 
could  not  be  disclosed  if  the  odds  of 
winning  depended  upon  the  number  of 
entries  received.'®®  It  is  the 
Commission’s  position  that  when  the 
odds  depend  upon  the  number  of 
entries  received,  a  statement  to  that 
effect  satisfies  the  requirement  to 
disclose  the  factors  used  in  determining 
the  odds. 

As  proposed,  the  rule  required  a 
disclosure  that  no  purchase  (i.e.,  no  call 
to  the  pay-per-call  service)  is  required  to 
participate,  along  with  a  disclosure  of  a 
free  alternative  method  of  entry  and 
instructions  on  how  to  enter."®  The 
Commission  requested  comment  on  the 
preferability  of  allowing  the  free  method 
of  entry  information  to  be  disclosed  in 
the  preamble  rather  than  in  the 
advertisement.'" 

Several  commenters  opposed  the 
proposed  advertising  disclosure 
requirements,"'  while  several  others 
supported  them.'"  Some  commenters 
opposing  the  requirements  referred  to 
the  burden  of  having  to  make  lengthy 
disclosmres.  particularly  in  broadcast 
media.  The  commenters  favoring  the 
requirements  expressed  the  opinion  that 
pay-per-call  number  sweepst^es  are 


'<*  16  CFR  part  419. 

107  48  FR  at  1046(1983). 
i«Tr.  at  440-461. 

looComments  37  (PPI)  at  10;  (DA)  at  22. 
iioOffering  a  tree  method  of  entering  a 
sweepstakes  at  game  of  chance  is  necessary  to  avoid 
violation  of  the  Federal  law  prohibiting  commercial 
lotteries.  18  U.S.C  1301,  et  seq. 

Ill  58  FR  at  13380-81  (question  8). 
iizCommenU  39  (DSC)  at  10;  45  (ANA)  at  5;  (DA) 
at  22-23;  58  (PMA)  at  1;  63  (NAIS)  at  21-23. 

iisCommenU  at  21  (NCL)  at  13;  31  (CA)  at  6;  37 
(PPI)  at  10;  40  (NACAA)  at  6;  42  (NAAG),  Appendix 
I  at  2-3;  59  (USPS)  at  5. 


unlike  traditional  sweepstakes  in  which 
the  consumer  is  presented  with  the 
alternative  of  entering  the  sweepstakes 
either  by  purchasing  a  particular 
product  or.  for  example,  by  sending  in 
a  postcard,  because  in  the  case  of  a  pay- 
per-call  number  sweepstakes,  there  is  no 
separate  product  to  be  purchased. 

Rather,  the  purchase  is  accomplished 
through  calling  the  pay-per-call  number. 

The  Commission  believes  this  last 
concern  is  valid.  Although  consumers 
may  generally  be  aware  of  the  "no 
purchase  required”  disclaimer  typically 
found  in  sweepstakes  advertisements, 
they  may  not  appreciate  that,  in  the  case 
of  an  advertisement  for  a  pay-per-call 
number,  the  "purchase”  is  calling  the 
pay-per-call  number.  In  this  regard,  it  is 
significant  that  a  1992  Harris  consumer 
survey  showed  that  35%  of  adult 
Americans  were  unaware  of  the 
difference  between  900  numbers  and 
800  (toll-free)  numbers,"*  while 
another  1992  survey  indicated  that  50% 
of  adult  Americans  did  not  expect  to  be 
charged  for  900  number  calls."®  In 
other  words,  between  one-third  and 
one-half  of  adult  Americans  may  not 
realize  that  900  numbers  cost  money.  It 
is  reasonable  to  expect,  therefore,  that  at 
least  one-third  of  adults  would  not 
equate  calling  a  pay-per-call  service 
with  making  a  purchase  and  would 
believe  that  they  could  enter  the  contest 
without  cost. 

The  Commission  tlius  believes  that  to 
prevent  consumer  deception, 
sweepstakes  offered  through  pay-per- 
call  numbers  should  disclose,  either  in 
advertising  or  in  the  preamble  to  the 
call,  that  no  call  to  the  pay-per-call 
service  is  necessary  to  enter  the 
sweepstakes.  The  USPS  stated  in  its 
comment  that  some  promoters  have 
used  confusing  phrases  in  print 
advertising  to  describe  the  free  entry 
option,  such  as  "manual  handling.”  "s 
At  the  public  workshop  conference, 
some  commenters  stated  that  saying  "no 
purchase  necessary”  is  confusing  to 
consumers,  and  the  IISC  indicated  it  did 
not  object  to  alternative  language,  such 
as  “no  telephone  call  necessary.” 

The  Commission  believes  it  should  be 
made  completely  clear  to  consumers 
that  they  do  not  have  to  incur  a  charge 
in  order  to  enter  a  sweepstakes. 
Accordingly,  the  final  Rule  is  modified 
slightly  to  make  clear  that  the  disclosure 
should  state  that  no  call  to  the  pay-per- 


111  Comment  21  (NCL)  at  10. 
ii3Comment  42  (NAAG),  Appendix  2  at  1-2. 
11*  Comment  59  (USPS)  at  5. 
n^Tr.  at  424-426. 
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call  number  (rather  than  no  purchase)  is 
necessary  to  enter  the  sweepstakes.^* 

Disclosing  that  no  call  to  the  pay-per- 
call  number  is  necessary  to  enter  the 
sweepstakes,  however,  is  insufficient 
without  also  telling  consumers  how  to 
enter  the  sweepstakes  without  calling 
Uie  pay-per*call  number.  As  originally 
proposed,  the  rule  required 
advertisements  to  disclose  an  alternative 
means  of  entry  and  instructions  on  how 
to  enter.  As  noted  above,  a  munber  of 
commento’s  argued  that  it  was  too 
burdensome  to  make  these  disclosures 
in  broadcast  advertisements, 
particularly  in  the  size  required  by  the 
proposed  rule.  After  reviewing  the 
comments  and  considering  the 
discussion  of  this  issue  at  the  public 
workshop  conference,!**  the 
Commission  believes  that  the  proposed 
rule  should  be  modified  to  require 
disclosure  of  the  existence  of  an 
alternative  method  of  entry  and  a  cost- 
free  means  of  learning  of  that  method: 
Either  a  local  or  toll-free  telephone 
number  that  consumers  may  call  to 
learn  of  the  information,  or  an  address 
that  consumers  may  write  to  for 
instructions  on  how  to  enter.izo  The 
actual  instructions  on  how  to  enter 
without  cost  need  not  be  disclosed  so 
long  as  consumers  are  adequately 
informed  how  to  obtain  that 
information. 

At  least  one  commenter  disliked  the 
alternative  of  allowing  disclosure  of  the 
free  method  of  entry  information  in  the 
preamble,  citing  the  relative  costliness 
of  making  disclosures  in  the  preamble 
compared  to  making  them  in 
advertisements.  12!  Other  commenters 
raised  the  concern  that  if  consumers  are 
forced  to  call  the  pay-per-call  number  in 
order  to  learn  of  the  free  method  of 
entry,  the  tendency  may  be  for  them 
simply  to  stay  on  the  line  and  enter 
through  the  pay-per-call  service.*** 

The  Commission  has  decided  to  allow 
pay-per-call  providers  to  place  the  free 
metnod  of  entry  information  either  in 
the  advertisement  or  in  the  preamble.  If 


"•Thii  disclosure  requirement  doe*  not 
prescribe  a  specific  phrase  that  must  be  used.  The 
Commission,  however,  interprets  the  Rule  as 
requiring  a  specific  statement  that  no  call  to  a  pay- 
per-call  ieiuphone  number,  or  to  a  telephone  call 
costing  money,  is  required.  It  is  the  Ccunmission’s 
opinion  that  stating  that  "no  purchase  is  necessary 
to  enter*’  would  not  comply  with  the  Rula 

»>Tr.  at  412-22. 

120  Providers  of  pay-per-call  aarvices  that  choose 
to  provide  a  local  or  toU-fiee  telephone  number 
have  the  responsibility  of  ensuring  that  the 
telephone  numbers  are  adequately  staffed  or 
otherwise  adequately  maintained  so  that  the  free 
method  of  entry  infonnmion  is  readily  accessible  to 
consumers  who  call  those  telephone  numbers. 

121  Comment  37  (PPI)  at  32. 

122  Comments  31  (CA)  at  2;  40  (NACAA)  at  •;  42 
(NAAG)all4. 


provided  in  the  preamble,  the 
information  must  be  presented  at  a 
reasonably  understandable  volume  and 
in  a  slow  and  deliberate  manner,  as 
those  terms  are  defined  in  §  308.2(h) 
and(j). 

The  proposed  rule  required  that  the 
advertisement  disclose  the  scheduled 
termination  date  of  the  game  of  chance. 

In  addition,  the  Commission  had 
requested  comment  on  the  desirability 
of  requiring  disclosure  of  other 
limitations  on  the  sweepstakes 
program’s  availability,  such  as 
geographical  restrictions,  time-of-day 
availability,  or  touch-tone  phone 
requirements;  the  name,  city,  state,  and 
customer  service  telephone  number  of 
the  promoter  or  provider  of  the  pay-per- 
call  service;  and  the  value  of  the 
prize.***  Several  commenters  noted  that 
sweepstakes  are  already  subject  to  a 
plethora  of  Federal  and  State 
regulations.**4  and  objected  to  the 
requirement  to  disclose  the  game’s 
termination  date  or  the  other 
information  not  required  by  the 
TItt)RA.**s  The  Commission  is 
persuaded  that  sweepstakes  promotions 
run  through  pay-per-call  services  are  not 
sufficiently  different  from  other 
sweepstakes  promotions  with  respect  to 
these  types  of  disclosures  that  it  is 
necessary  for  this  Rule  to  address  these 
issues,  either  to  prevent  unfair  or 
deceptive  practices,  or  to  prevent 
ev’ision  of  the  regulations.  Accordingly, 
the  final  Rule  does  not  contain  the 
requirement  to  disclosure  the  game’s 
termination  date,  or  any  of  the 
additional  disclosure  requirements 
listed  above. 

A  number  of  commenters,  however, 
noted  that  pay-per-call  service 
sweepstakes  are  frequently  used  to 
promote  prizes  that  are  represented  to 
be  far  more  valuable  than  is  actually  the 
case.***  The  legislative  history  indicates 
that  Congress  was  also  concerned  about 
the  problem.***  The  Commission 
requested  comment  on  the  advisability 
of  requiring  disclosure  of  the  material 
terms  and  conditions  of  receiving  a 
service  or  product  through  a  pay-per- 
call  service.***  One  of  the  material  terms 
suggested  was  a  clear  and  accurate 


<22  58  FR  al  13380  (question  7). 

<a*  See,  e.g..  Comment  58  (PMA)  at  1  and 
Appendix  (listing  foderal  and  slate  laws  and 
regulations  governing  contests  and  promotions). 
E.g.,  Klinn.  StaL  Sec.  609.75  (labels  and 
advertisaaients  must  clearly  state  the  scheduled 
teiminatkm  dale  of  dm  promotion). 

i2sCommenU  37  (PPI)  at  9-11, 31;  39  (IISQ— at 
10-11: 45  (ANA)  at  6;  58  (PMA)  at  1. 

i3«  Comments  21  (NCL)  at  13-14;  31  (CA)  at  6; 
(NACAA)  at  5;  42  (NAAG)  at  13-14;  59  (USPS)  at 
4.7. 

<22  House  Report  at  5. 

<2*58  FR  at  13382  (question  16). 


description  of  the  service  or  product 
While  the  Ckimmission  has  decided  not 
to  include  this  requirement  for  all  pay- 
per-call  service  advertisements  (relying 
instead  on  general  compliance  with 
section  5  of  the  FTC  Act),  in  the  case  of 
pay-per-call  service  sweepstakes,  the 
Commission  is  persuaded  that  sufficient 
evidence  exists,  as  presented  in  the 
comments,  that  explicitly  requiring  a 
clear  and  accurate  description  of 
sweepstakes  prizes  is  required  in  order 
to  prevent  deceptive  practices.***  Thus, 
the  final  Rule  requires  that  in 
advertisements  for  pay-per-call  service 
sweepstakes,  any  characterization  of  the 
prizes  or  awards  must  be  truthful  and 
accurate.  The  Rule  does  not  impose  an 
affirmative  duty  to  describe  the  prizes; 
it  simply  requires  that  to  the  extent  that 
the  advertisement  identifies,  describes, 
or  otherwise  characterizes  the  prizes, 
such  characterization  must  be  truthful 
and  accurate. 

With  respect  to  the  manner  in  which 
the  required  disclosures  must  be  made, 
tlie  proposed  rule  stated  that  in 
television  advertisements,  there  must  be 
a  simultaneous  audio-video  disclosure 
and  that  each  line  of  the  video 
disclosure  must  occupy  at  least  one- 
tenth  of  the  vertical  field  of  the 
television  screen.  Several  commenters 
objected  to  these  specific 
requirements.***  After  reviewing  the 
comments,  the  Commission  believes 
that  the  Rule’s  purpose  would  better  be 
served  by  allowing  more  flexibility  in 
the  size  and  presentation  of  the 
sweepstakes  disclosures.  Because  the 
regulations  require  several  disclosures, 
there  is  a  concern  that  the  advertisement 
would  become  overly  cluttered  with 
information,  with  the  result  that  the 
important  information  would  not  appear 
prominently  in  the  advertisement.***  In 
addition,  variability  in  disclosure  size 
among  advertisements  may  be  desirable 
because  it  is  likely  to  lessen  the 
potential  for  the  disclosures  to  “wear- 
out,”  thus  enhancing  their 
noticeability.***  The  proposed  rule  is 


<2i>CoininenU  21  (NCX)  at  13-14;  31  (CA)  at  6;  40 
(NACAA)  at  5;  42  (NAAC)  at  13-14;  59  (IISPS)  at 
4.  7. 

<3«CoinmeiiU  14  (AAAA)  at  4-6;  22  (Meganews) 
at  3;  37  (PPI)  at  11;  39  (DSC)  at  16.  29;  45  (ANA) 
at  5.  7;  52  (IIA)  at  22;  58  (PMA)  at  2;  63  (NAIS)  at 
22. 

<3<  CommenU  19  (AAF)  at  4;  35  (AlP)  at  5;  37 
(PPI)  at  10;  39  (DSC)  at  37-38;  45  (ANA)  at  6;  48 
(Cox)  at  3;  48  (DMA)  at  4;  49  (NIMA)  at  3-5;  61 
(lCN)at4-5. 

<22  See  Bhalla  k  Lastovicka.  The  Impact  of 
Changing  Cigarette  Warning  Message  Content  and 
Foimat.  in  Advances  in  Consumer  Research  305, 

309  (T.  Kinoear  ed.  1984)  (varying  the  content  and 
fonnat  of  messages  enhances  nnticeability  and 
attention);  R.  Petty  It ).  Cacioppo,  Communkation 
and  Persuasion:  Control  and  Peripheral  Routes  of 

Conrimied 
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mcxlified  to  allow  the  required 
disclosures  to  be  presented  either  in 
audio  or  video  form.  Where  video 
disclosures  are  used,  they  must  appear 
on  the  screen  in  sufficient  size  and  for 
sufficient  time  to  allow  consumers  to 
read  and  comprehend  them.  If  audio 
disclosures  are  used,  they  must,  of 
course,  be  given  in  a  slow  and  deliberate 
manner  and  at  a  reasonably 
understandable  volume. 

In  print  advertisements,  the  proposed 
rule  required  that  the  disclosiures  be  in 
at  least  12*point  type.  A  number  of 
objections  were  raised  to  this 
requirement.133  with  several 
commenters  responding  to  the 
Commission’s  question  whether  this 
requirement  would  be  feasible  for 
di^rent  types  of  advertising  media.i34 
Some  commenters  pointed  out  that 
classified  ads  generally  only  use  6-point 
type,  and  do  not  necessarily  allow 
variation  in  size  or  typeface,  so  that  the 
rule  would  prevent  the  use  of  that 
medium  for  some  advertisements.ias  As 
the  Commission  suggested  in  the  NPR, 
and  as  several  commenters  noted,  in  the 
case  of  billboards,  a  12-point  disclosure 
would  be  inappropriate.ise  In  addition, 
some  extrinsic  evidence  was  submitted 
indicating  that  consumer  recall  of  odds 
disclosures  made  in  12-point  type  was 
no  better  than  when  made  in  10-point 
type.137  The  Commission  has  decided 
that  the  purposes  of  the  Rule  would  best 
be  served  by  a  more  flexible  standard. 
Therefore,  ffie  final  Rule  requires  that 
the  disclosures  be  made  in  a  sufficient 
size  and  prominence,  and  in  such 
location  in  the  advertisement,  that  the 
information  is  noticeable,  readable,  and 
comprehensible.  This  flexibility  enables 
variation  in  the  size  of  disclosures, 
relative  to  the  type  and  size  of  the 
advertisement,  so  long  as  the 
information  is  always  readable  and  of 
sufficient  prominence  to  be  readily 
noticed.  Moreover,  this  flexible  standard 
addresses  the  concerns  raised  by  the 
copy  test  evidence'3*  that  a  12-point 
requirement  was  too  rigid  to  allow 
efiective  presentation  of  both  the  selling 
message  and  the  required  disclosures. 


Attitude  Change  6a-73  (1986)  (once  ccnsumers 
become  accustomed  to  an  advertising  message, 
repetition  of  the  same  message  results  in  decreased 
effectiveness). 

IS3  Comments  14  (AAAA)  at  S;  22  (Meganews)  at 
3;  37  (PPI)  at  11,  26-29,  37;  39  (DSC)  at  16-24,  29- 
32;  49  (ANA)  at  5;  58  (PMA)  at  2. 

»«  58  FR  at  13381  (question  10). 

IS*  Comments  22  (Meganews)  at  3;  46  (Cox)  at  5; 
48  (DMA)  at  4;  52  (UA)  at  24;  63  (NA!S)  at  20-23; 

73  (Nn)  at  9;  80  (Suarez)  at  2. 

iMCommento  14  (AAAA)  at  15;  37  (PPI)  at  34;  48 
(DMA)  at  4. 

isr  Comment  39  (DSC)  at  37. 

See  comment  39  (DSC),  Appendix  B. 


4.  Section  308.3(d):  Federal  Programs 

Section  308.3(d)  covers 
advertisements  for  pay-per-call  services 
that  provide  information  on  Federal 
programs,  but  that  are  not  sponsored  or 
endorsed  by  any  Federal  agency.'^e  The 
proposed  rulet4o  required  that  the 
advertisement  clearly  and 
conspicuously  disclose,  at  the 
beginning,  that  the  pay-per-call  service 
is  not  authorized,  endorsed,  or  approved 
by  any  Federal  agency.  While  few 
comments  focus^  on  this  provision, 
those  that  did  stated  that  the  Rule  ought 
to  provide  better  definition  of  services 
that  "provide  information  on  a  Federal 
program."  The  IIA,  for  instance, 
suggested  that  the  provision  be 
narrowed  to  cover  only  those  services 
that  contain  “a  seal,  insignia,  trade  or 
brand  name,  or  any  other  term  or 
symbol  that  reasonably  could  be 
interpreted  or  construed  as  implying 
any  Federal  government  connection, 
approval,  or  endorsement.  ”i4i  This 
language  is  found  in  a  U.S.  Postal 
Service  statute  prohibiting  sending 
through  the  mail  certain  materials  that 
contain  the  above  information,  without 
a  disclosure  regarding  lack  of  Federal 
government  approval  or 

endorsement.142 

IIA  commented  that  the  provision 
should  not  cover  programs  that  merely 
provide  information  originating  with  or 
obtained  from  the  Federal 
govemment.»43  Similarly,  NAIS 
commented  that  the  disclosure  should 
only  be  required  on  programs 
exclusively  or  predominantly  dedicated 
to  the  provision  of  Federal  program 
information,  or  that  otherwise  give  the 
appearance  of  Federal  sponsorship  or 
authority.144  After  reviewing  the 
comments,  the  (Commission  is 
persuaded  that  further  clarification  is 
warranted. 

The  (Commission  agrees  that  programs 
giving  the  appearance  of  Federal 
sponsorship  or  endorsement  should 
contain  the  disclosure.  While  the 
legislative  history  of  the  TDDRA  does 
not  shed  any  light  on  congressional 
intent  with  respect  to  this  provision,  the 
(Commission  believes  that  the  statute  is 
reasonably  interpreted  as  intending  to 
require  the  disclosure  in  those 
situations  in  which  consumers  may  be 
misled  about  the  program’s  affiliation 


An  example  would  be  a  service  providing 
access  to  information  in  the  Federal  Register  or  the 
Congressional  Record. 

ISO  In  the  proposed  rule,  this  section  was 
numbered  308.3(c).  56  FR  at  13366. 

Comment  52  (HA)  at  7. 

39  U.S.C.  3001(h).  (i). 

143  Comment  52  (HA)  at  6. 

344  Comment  63  (NAIS)  at  24. 


with  the  Federal  government.  The 
Commission  is  not  persuaded,  however, 
that  such  misinterpretation  would  be 
limited  to  those  programs  that 
predominantly  or  exclusively  are 
dedicated  to  providing  information  on  a 
Federal  program.i4s  The  final  Rule, 
therefore,  is  modified  to  make  clear  that 
pay-per-call  services  that  provide 
information  on  a  Federal  program 
include  services  that  give  the 
appearance  of  Federal  affiliation.  The 
Rule  states  that  such  services  include 
those  using  a  seal,  insignia,  trade  or 
brand  name,  or  any  other  term  or 
symbol  that  reasonably  could  be 
interpreted  or  construed  as  implying 
any  Federal  (kiverninent  connection, 
approval,  or  endorsement. 

The  TDDRA  requires  the  Federal 
programs  disclosure  to  be  made  at  the 
beginning  of  the  advertisement.34« 
Accordingly,  the  proposed  rule  required 
that  in  both  television  and  radio 
advertisements,  the  disclosure  must 
begin  within  the  first  fifteen  seconds  of 
the  advertisement,  while  in  print 
advertisements,  the  disclosure  must 
appear  within  the  top  one-third  of  the 
advertisement.  Two  commenters 
objected  to  this  requirement,  but  it 
appears  that  they  were  unaware  of  the 
statutory  requirement  that  the 
disclosure  be  made  in  the  beginning  of 
the  advertisement,  and  thus  they  did  not 
offer  any  alternative  way  of  fulfilling  the 
statutory  requirement.34^  Thus,  no 
modification  will  be  made  in  the  final 
Rule. 

The  final  issue  with  respect  to  the 
Federal  programs  disclosure  concerns 
the  size  and  manner  of  the  disclosure. 

As  proposed,  the  rule  required  a 
simultetneous  audio-video  disclosure  in 
television  advertisements,  and  specified 
that  each  line  of  the  video  disclosure 
must  occupy  at  least  one-tenth  of  the 
vertical  field  of  the  television  screen. 

For  the  reasons  stated  above  in  the 
sweepstakes  section,  the  Commission 
has  decided  to  modify  the  proposed  rule 
to  allow  the  disclosure  to  be  made  in 
either  the  audio  or  video  portion  of  the 
advertisement.  If  a  video  disclosure  is 
used,  it  must  appear  on  the  screen  in 
sufficient  size  and  for  sufficient  time  to 


>4s  At  the  same  time,  the  Commission  does  not 
contemplate  that  the  disclosure  would  be  required 
in  programs  that  make  only  incidental  use  of.  or 
incidental  reference  to,  information  obtained  from 
the  Federal  government.  For  example,  a  winery 
could  run  a  promotional  campaign  highlighting  the 
wine  region’s  attraction  as  a  tourist  destination,  and 
give  the  population  of  the  region,  by  referring  to  the 
most  recent  U.S.  Census.  'The  Commission  does  not 
interpret  the  regulations  as  applying  to  such  a  pay- 
per-call  service,  merely  because  it  referred  to  U.S. 
Census  Bureau  data. 

'44 15  U.S.C.  5711(a)(lMQ. 

34' Comments  37  (PPI)  at  12;  63  (NAIS)  at  25. 
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allow  consumers  to  read  and 
comprehend  the  disclosure.  An  audio 
disclosiue  must  be  delivered  in 
accordance  with  the  requirements  of 
§  308.3(a)(4). 

Similarly,  the  proposed  rule  required 
that  the  disclosure  in  print 
advertisements  be  in  at  least  12-point 
type.  Again,  for  the  reasons  stated  in  the 
sweepstakes  section,  the  Commission 
has  decided  to  modify  the  proposed  rule 
to  require  that  print  disclosures  be  made 
in  a  sufficient  size  and  prominence,  and 
in  such  location  in  the  advertisement, 
that  the  information  is  noticeable, 
readable,  and  comprehensible. 

5.  Section  308.3(e):  Prohibition  on 
Advertising  to  Children 

As  required  by  the  TDDRA,»^«  section 
308.3(e)  of  the  Rule  prohibits  a  provider 
of  pay-per-call  services  from  directing 
advertisements  for  such  services  at 
children  under  the  age  of  12,  unless  the 
service  is  a  bona  fide  educational 
service  (as  dehned  in  §  308.2(a)). '■•9  In 


»«"15  U.S.C.  57tl(a)(lKD). 

A  number  of  commenlers  raised  First 
Amendmml  issues  with  respect  to  the 
congressional  ban  on  all  pay-per-call  advertising 
and  services  directed  to  children  under  12. 
Comments  14  (AAAA)  at  2-4,  7-9;  30  (CARD)  at  2; 
39  (IISC)  at  a-a,  11-13;  4S  (ANA)  at  1-3,  8-9;  48 
(DMA)  at  7-8, 10;  63  (NAIS)  at  7-8.  23.  Several  of 
these  commenters  also  challenged  the 
constitutionality  of  the  advertising  restrictions 
generally.  Under  the  First  Ainmdment,  commercial 
speech  that  is  misleading  or  fraudulent  may  be 
prohibited  altogether,  and  even  commercial  speech 
that  is  neither  misleading  nor  fraudulent  may  be 
restricted,  provided  the  government's  interest  in 
doing  so  is  substantial,  the  restrictions  directly 
advance  the  government's  asserted  interest,  and  the 
restrictions  are  no  more  extensive  than  necessary  to 
serve  that  interest  See  Central  Hudson  Gas  Sr  Elec. 
Corp.  V.  Public  Serv.  Comm’n  of  New  York,  447  U.S. 
557,  566  (1980)  (cited  in  Senate  Report  at  4-5);  see 
also  Board  of  Trustees  of  the  State  Univ.  of  New 
York  V.  Fox,  492  U.S.  469,  475  (1989);  Oty  of 
Cincinnati  v.  Discovery  Network.  Irtc.,  113  S.Ct. 

1505, 1510  (1993). 

The  test  is  not  whether  the  regulation,  as  applied, 
represents  the  "least  restrictive  means”  available, 
but  merely  whether  it  has  been  "narrowly  tailored'* 
to  serve  the  government’s  asserted  interest  without 
ensnaring  protected,  non-commercial  speech.  Fox, 
492  U.S.  at  480;  see,  e.g.,FTCv.  Brown  6 
Williamson  Totxicco  Corp.,  778  F.2d  35.  43-44 
(D.C.  Cir.  1985)  (injunction  did  not  impose  a 
sweeping  or  blanket  prohibition  and  was  not 
broader  than  reasonably  necessary  to  prevent 
deception).  The  fit  between  the  government's  goals 
and  die  means  chosen  to  meet  those  goals  need  not 
be  "perfect,”  but  simply  "reasonable.”  Fox,  492 

U. S.  at  480.  The  legislative  history  of  the  TDDRA 
notes,  for  example,  that  programming  aimed  at 
children  may  be  sul^t  to  reasonable  restrictions, 
where  such  restrictions  serve  a  substantial  interest 
and  are  otherwise  consistent  with  First  Amendment 
requirements.  See  Senate  Report  at  4-5  [citing  FCC 

V.  Pacifica  Foundation,  438  U.S.  726, 749  (1978) 
(quoting  Ginsberg  v.  New  York,  390  U.S.  629 
(1968)). 

As  explained  throughout  this  statement  of  basis 
and  purpose,  the  Commission  has  considwed  and 
evaluated  various  regulatory  alternatives  in 
determining  the  final  scope  and  extent  of  its 
regulations.  The  Commission  believes  that  the 


the  proposed  rule,i9o  advertisements 
directed  to  children  under  12  were 
defined,  both  by  the  typie  of  medium  in 
which  they  appear  as  well  as  by  the 
nature  and  content  of  the  advertisement, 
in  the  form  of  a  rebuttable  presumption. 
Advertisements  directed  to  children 
under  12  were  presumed  to  include  the 
following:  Advertisements  appearing  in 
publications  directed  to  children  (e.g., 
children's  books,  magazines  and  comic 
books);  advertisements  appearing  during 
or  immediately  adjacent  to  television 
programs  directed  to  children  (e.g., 
children’s  programming  as  defin^  by 
the  FCC,isi  animated  programs,  and 
after-school  specials  directed  to 
children);  advertisements  broadcast 
diuring  or  immediately  adjacent  to  radio 
programs  directed  to  children; 
advertisements  appearing  on  a 
commercially  prepared  video  directed 
to  children;  and  advertisements  or 
promotions  appearing  on  product 
packaging  directed  to  children. 

In  addition,  in  the  proposed  rule,  any 
advertisement,  regardless  of  placement, 
that  is  directed  to  children  under  12  in 
light  of  its  subject  matter,  visual 
content,  age  of  models,  language, 
characters,  tone,  message,  or  the  like, 
would  also  be  presumed  directed  to 
children  under  the  age  of  12.  However, 
the  proposed  rule  provided  that  this 
presumption  could  be  rebutted  with 
competent  and  reliable  evidence 
demonstrating  that  the  receiving 
audience  was  composed  predominantly 
of  individuals  aged  12  or  older.  The 
final  Rule  retains  the  use  of  content- 
based  criteria,  but  only  as  a  factor  for 
the  Commission  to  consider  in 
determining  whether  an  advertisement 
is  directed  to  children  under  12. 

The  Commission  specifically  sought 
comment  on  several  discrete  issues 
regarding  this  provision  of  the  proposed 
rule:  (1)  Whether  structuring  the 
definition  of  advertising  to  ^ildren 
under  12  in  the  form  of  a  rebuttable 
presumption  is  appropriate  and  useful; 
(2)  whether  the  use  of  audience 
composition  and  readership  data  to 


requirements  set  forth  in  the  final  Rule  are 
reasonable,  are  narrowly  tailored  to  meet  the 
required  regulatory  and  law  enforcement  objectives, 
and  are  no  more  extensive  than  necessary  to  serve 
the  purposes  articulated  by  Congress  in  the  statute 
and  the  legislative  history. 

laoSBFRat  13386. 

1S1  The  FCC  defines  "children’s  programming”  as 
"programs  originally  produced  and  briMdcast  for  an 
audience  of  children  12  years  old  and  under.”  FCC, 
Report  and  Order,  Policy  and  Rules  Concerning 
Children’s  Television  Programming.  Docket  No.  90- 
570  (April  9, 1991).  Thus,  the  FCC  definition  relates 
to  children  12  years  old  and  under,  while  this  rule 
prohibits  pay-per-call  services  and  advertisements 
for  such  services  directed  to  children  under  the  age 
of  J2.  Nevertheless,  the  FOC’s  definition  provides 
a  useful  benchmark. 


demonstrate  whether  a  particular 
advertisement  is  direct^  to  that  age 
group  is  appropriate  and  useful;  and  (3) 
the  appropriate  criteria  for  the 
Commission  to  rely  upon  in 
determining  whether  an  advertisement 
is  directed  to  children  under  12.is> 
Included  with  these  questions  was  a 
specific  request  by  the  Commission  for 
any  data  that  would  assist  the 
Commission  in  setting  a  specific 
percentage  of  audience  composition  th&i 
would  reflect  accurately  a  “children’s 
audience.’’  rsa  The  NPR  also  asked, 
among  other  things,  whether  the 
definition  provided  sufficient  guidance 
as  to  the  type  of  advertisement  that 
would  be  presumed  directed  to 
children,  and  whether  it  was 
appropriate  for  the  Commission  to  rely, 
at  least  in  part,  on  the  content  of  an 
advertisement  as  a  factor.iM  ’This 
section  discusses  each  of  these  issues.  ' 
The  comments  were  divided  j 

regarding  whether  the  definition  of  i 

advertisements  directed  to  children 
under  12  should  take  the  form  of  a 
rebuttable  presumption.  Some  of  the 
commenters  urged  the  Commission  to 
maintain  this  format  because  they 
believed  that  the  proposed  definition 
properly  placed  on  the  advertiser  the 
burden  of  proving  the  composition  of 
the  receiving  audience.iss  In  addition, 
several  commenters  stated  that  a 
standard  based  on  audience 
composition  data  provides  objective, 
measurable  proof,  using  data  that 
advertisers  already  use  and  analyze  in 
determining  where  to  place 
advertisements.iM  In  particular,  PPI 
favored  using  audience  composition 
data  as  the  basis  for  the  definition,  and 
stated  that  it  should  be  given  a  more 
prominent  role  than  merely  as  evidence 
to  rebut  the  presumption. Most  of  the 
commenters  that  favored  the  rebuttable 
presumption  also  favored  reliance  on 
audience  composition  data  to  rebut  the 
presumption.  However,  nearly  all  of 
those  commenters  also  urged  the 
Commission  to  make  it  more  difficult  to 
rebut  the  presumption  by  requiring  a 
higher  percentage  of  audience  members 


1U58  FR  at  13381  (question  11). 

at  13381  (question  13.b). 
iM/d.  at  13381-82  (question  14). 
iss  Comments  21  (NCL)  at  4, 16-17;  31  (CA)  at  7; 
37  (PPI)  at  35;  40  (NACAA)  at  6;  42  (NAAG)  at  15; 
53  (CME)  at  14-15. 

Comments  37  (PPI)  at  35-36;  53  (CME)  at  15. 
On  the  same  issue,  CA  stated  that  pay-per-call 
providers  should  not  be  permitted  to  rebut  the 
presumption  with  evidence  other  than  audience 
composition  data  due  to  the  inherent  subjectivity  of 
such  information.  Comment  31  (CA)  at  7. 

<*r  Comment  37  (PPI)  at  12-13. 
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12  and  older  than  suggested  in  the 
NPR.1M 

On  the  other  hand,  a  ugnificant 
number  of  commenters  were  opposed  to 
a  rebuttable  presumption  format.  These 
commenters  generally  took  the  position 
that  while  the  factors  identified  in  the 
proposed  rule  might  be  appropriate  if 
considered  together,  none  of  them  were 
sufficient  alone,  and  none  were 
sufficient  to  rise  to  the  level  of 
presumptive  evidence.is*  Moreover, 
several  of  these  commenters  stated  that 
any  presumption  contained  in  the  Rule 
should  run  in  favor  of  the  pay-per-call 
providers  and  against  the  Commission — 
f.e.,  that  all  advertisements  for  pay-per- 
call  services  should  be  presumed 
directed  to  children  ag^  12  and  older, 
unless  the  Commission  is  able  to  prove 
otherwise.  A  majority  of  the 
commenters  opposing  the  rebuttable  . 
presumption  alM  took  the  position  that 
the  percmtages  identified  by  the 
Commission  in  the  NPR  were 
inappropriate  because  they  made  it  too 
difficult  to  rebut  the  presumption. 
However,  only  PPI  responded  to  the 
Commission’s  request  for  relevant  data, 
by  providing  a  one-page  list  showing  the 
audience  composition  for  several 
different  types  of  television  programs, 
and  circulation  data  for  several 
magazines.i<» 

With  respect  to  the  criteria  detailed  in 
the  propos^  rule  that  would  raise  the 
presumption  that  an  advertisement  is 
directed  to  children  under  12,  there  was 
general  agreement  by  the  commenters 
that  the  fectors  identified  by  the 
Commission  were  appropriate,  provided 
that  the  presence  of  one  factor  would 
not  raise  the  presumption  by  itself.io^ 
The  public  workshop  conference  was 
particularly  enlightening  regarding  this 
issue,  and  it  is  clear  that  the  weight  of 
the  comments  indicates  that  the  criteria 
developed  by  the  Commission  are 
thought  to  be  comprehensive  and 
reasonable  indicia  of  whether  a 
particular  advertisement  is  directed  to 
children  imder  the  age  of  12.  However, 
many  of  the  participants  also  indicated 

•MCommenU  31  (CA)  at  7;  40  (NACAA)  at  6;  42 
(NAAG)  at  15: 53  (CME)  at  1&-17. 

iMCommenti  19  (AAF)  at  5;  43  (GMA)  at  7-8. 13. 
15-16: 41  (Kellogg)  at  3-5;  45  (ANA)  at  9-10;  48 
(DMA)  at  8-10: 63  (NAiS)  A  25-26. 

laoCommenU  14  (AAAA)  at  8;  19  (AAF)  at  5;  45 
(ANA)  at  9;  48  (DMA)  at  10:  52  (DA)  at  27. 

••I  CommenU  19  (AAF)  at  5-8: 43  (GMA)  at  17- 
18: 45  (ANA)  at  10. 

Comment  37  (PPO.  unnumbered  attachment. 

•uComownU  19  (AAF)  at  5;  35  (AIP)  at  S;  43 
(GMA)  at  S.  15: 45  (ANA)  at  9;  52  (DA)  at  25;  53 
(CME)  at  10-14;  63  (NAIS)  at  26.  CA  supported  a 
medium-based  dafinitiaa.  but  did  not  comment 
spedRcaUy  on  tha  cxilaria.  Comment  31  (CA)  at  7. 
NCL  supported  this  pravision  of  dm  rule  as 
proposed.  Comment  21  (NCL)  at  16-17. 


that  it  would  be  necessary  for  the 
(Commission  to  review  an  advertisement 
in  light  of  all  of  the  factors  in  making 
its  deterroination.iB4  Many  of  the 
commenters  that  favored  the  use  of  the 
delineated  criteria,'  when  taken  as  a 
whole,  also  opposed  the  use  of  any  one 
factor  to  raise  the  presumption  that  an 
advertisement  is  directed  at  young 
children.'®* 

Several  of  the  commenters  noted  that 
the  use  of  media-based  criteria,  j.e., 
placement  of  the  advertisements  in 
particular  types  of  media,  was 
appropriate  because  that  is  the  manner 
in  which  most  advertisers  place  their 
advertisements.'®®  (CME  also  urged  the 
(Commission  to  retain  the  content-based 
portion  of  the  criteria  in  the  final  Rule, 
emphasizing  that  there  was  legislative 
history  to  support  this  aspect  of  the 
definition.'®^ 

In  contrast,  a  few  of  the  commenters 
were  completely  opposed  to  the 
presumption  criteria  as  set  forth  in  the 
proposed  rule.  Several  commenters 
expressed  concern  over  the  ambiguity  of 
these  criteria  or  the  fact  that  they  were 
not  narrowly  tailored,  while  others 
indicated  a  preference  for  no  criteria  at 
all,  or  simply  disagreed  with  the  criteria 
listed  in  the  proposed  rule.'*®  Some  of 
those  commenters  who  opposed  any 
criteria  felt  that  the  Rule  should  merely 
restate  the  TDDRA’s  ban  on  ell 
advertisements  directed  to  children 
under  12.  For  the  reasons  stated  in  part 
n.B.,  supra,  regarding  clear  and 
conspicuous  disclosures,  the 
(Commission  believes  this  suggestion 
would  violate  the  congressional 
mandate  that  the  (Commission  enact 

iMTr.  at  360-85.  Additionally,  several 
participants  at  the  public  workshop  conference 
stated  that  audience  composition  data  should  be 
considered  as  one  of  the  criteria  to  examine  in 
determining  whether  an  advertisement  is  directed 
to  a  particular  age  group.  Tr.  at  373-75. 384. 

'•^Comments  19  (AAF)  at  5: 43  (GMA)  at  15-16: 
52  (llA)  at  27;  63  (NAIS)  at  26-27:  Tr.  at  371. 

CommenU  52  (IIA)  at  26:  S3  (CME)  at  12:  Tr. 
at  381-82. 

isr  Comment  53  (CME)  at  13  (citing  House  Report 
at  14).  Qaaily  the  House  Committee  contemplated 
that  the  Commission  could  use  both  a  media-based 
and  a  content-based  definition.  See  also  (Omments 
31  (CA)  at  7:  52  (OA)  at  26-27. 

>■* comments  20  (ABCZ)  at  1-2:  30  (CARU)  at  2- 
3:  35  (AIP)  at  8  (favored  all  media-based  criteria,  but 
opposed  content-based  criteria  as  unnecessarily 
vague):  37  (PPI)  at  12,  35;  45  (ANA)  at  10  (believed 
criteria  to  be  relevant  factors  but  opposed  the 
rebuttable  presumption  and  would  not  support 
using  criteria  as  p^  of  that  presumption);  48 
(DMA)  at  6.  Some  commenters  identified,  in  their 
written  commants,  particular  criteria  they  believed 
to  be  vague,  ambiguous,  or  overly  broad,  comments 
14  (AAAA)  at  10;  43  (GMA)  at  12-15;  45  (ANA)  at 
8: 63  (NAIS)  at  27.  At  the  public  workshop 
conference,  however,  some  of  these  same  parties 
indicated  agreement  with  the  criteria  if  they  are 
examined  together,  und  no  single  bctor  is 
determinative. 


implementing  regulations,  and  that  it 
would  produce  an  unenforceable  Rule. 

Two  commenters  objected  to 
considering  advertisements  placed 
immediately  adjacent  to  children’s 
television  programs  as  advertisements 
directed  to  children  under  12  because 
doing  so  would  prohibit  pay-per-call 
providers  from  placing  advertising  as 
“run-of-station”  spots — i.e.,  allowing 
the  particular  television  station  to  place 
the  advertisements  at  any  available  r 
time,  rather  then  specifying  a  particular 
placement. '»»  According  to  one 
commenter,  it  is  more  expensive  for 
advertisers  to  specify  during  which 
television  program  they  want  their 
advertising  placed,  rather  than  placing  a 
"run-of-station”  advertisement. '^o 
After  reviewing  the  comments  and  the 
transcript  of  the  public  workshop 
conference,  the  (Commission  has 
decided  to  modify  the  form  of  the 
prohibition  on  advertisements  directed 
to  children  under  12.  'The  (Commission 
is  persuaded  that  a  one-factor  rebuttable 
presumption  is  unworkable.  As  drafted, 
the  proposed  rule  would  permit  only 
audience  composition  data  to  rebut  the 
presumption.  While  audience 
composition  data  is  available  for  a  wide 
variety  of  broadcast  programming 
through  established  services  such  as 
Nielsen  Television  Viewing  Profiles, 
and  for  magazines  through  reader 
profiles,  there  are  currently  few  data 
sources  for  cable  channels,  nor  is  their 
readily  available  data  for  other  types  of 
advertising  formats,  such  as  product 
packaging.  Since  no  factor  alone  could 
have  raised  the  presumption,  such  a 
rule  could  subject  many  pay-per-call 
advertisements  to  a  one-factor  test 
without  a  real  opportunity  for  the 
advertiser  to  rebut  the  presumption. 
Absent  a  meaningful  source  of  audience 
composition  data,  this  approach  would 
be  inconsistent  with  the  (Commission’s 
approach  to  reviewing  advertising 
claims;  i.e.,  the  Commission  generally 
examines  the  totality  of  the 
circumstances,  including  the 
advertisement  is  placed  and  the  nature 
of  the  advertisement  itself.  Thus,  after 
reviewing  the  comments,  the 
Commission  believes  that  audience 
composition  data  may  not  be  a  realistic 
rebuttal  factor,  but  that  it  is  of  use.  when 
available,  as  an  indicator  of  when  an 
advertisement  is  directed  to  children 
under  12. 

The  final  Rule  has  two  distinct  tests 
for  determining  whether  an 
advertisement  is  directed  to  children 
under  12.  The  first  test  is  found  in 

'••(iiinmonts  34  (TPI)  at  6:  63  (NAIS)  at  27;  Tr. 
at  387. 

’'"Comments  34  (TPI)  at  6;  Tr.  at  387-88. 


r 
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§  308.3(e)(2),  which  addresses  the  CPce 
where  audience  composition  data  oi 
readership  data  is  available  and 
demonstrates  that  a  majority  (more  than 
50%)  of  the  viewing  audience  of  the 
program  or  readership  I'l  of  the 
periodical  is  composed  of  children 
under  12.  This  first  test  defines  any  pay- 
for-call  advertisement  in  those  media 
placements  as  an  advertisement  directed 
to  children  \mder  12  and,  therefore, 
completely  prohibits  such 
advertisements.  Such  a  finding  will  be 
based  solely  on  preexisting  competent 
and  reliable  audience  composition  or 
readership  data.  This  section  does  not 
create  a  new  evidentiary  burden  on  a 
pay-per-call  provider  to  create  a 
database  where  one  does  not  already 
exist. 

The  Commission  set  the  threshold  for 
a  “children’s  audience,”  i.e.,  when 
children  under  12  comprise  over  50%  of 
the  viewers,  based  on  its  review  of  the 
comments  and  on  its  experience  and 
expertise  in  regulating  advertising.i72 
An  audience  composed  of  over  50% 
young  children  can  reasonably  be 
characterized  as  a  “children’s 
audience."  173  The  Nielsen  data 
provided  by  PPI  demonstrate  that  very 
few  television  programs  or  periodicals 
would  fall  into  this  category.  According 
to  that  data,  Saturday  and  Sunday 
morning  cartoons,  such  as 
“Beetlejuice,”  would  have  an  audience 
composed  of  more  than  50%  children 
under  12.  Prime  time  programs  with  a 
juvenile  appeal,  like  “Growing  Pains,” 
have  approximately  40%  of  their 
audience  in  that  age  group.  With  respect 
to  periodicals,  the  data  provided 
indicate  that  publications  such  as 
“Game  Players  Guide  to  Nintendo”  have 


The  proposed  rule  did  not  include  the  phrase 
"readership  data”  in  connection  with  evidence  to 
rebut  the  presumption  that  an  advertisement  was 
directed  to  children.  However,  in  the  flnal  Rule  the 
Commission  added  that  phrase  to  clarify  that  the 
Rule  is  intended  to  cover  evidence  regarding 
readership  of  print  media  as  well  as  viewership  of 
broadcast  media. 

172  Several  commmters  suggested  that  50%  was 
an  appropriate  threshold  for  determining  whether 
an  advertisement  was  directed  to  childrm  under  12. 
Comments  19  (AAF)  at  5;  43  (GMA)  at  17-18;  Tr. 
at  378  (GMA:  "at  least  50%  would  be  a  more 
realistic  figure"),  380,  383  (PPI;  "50%  is  a  fair 
percentage"). 

772  PPI  and  CME  both  urged  the  Commission  to 
avoid  a  one-time  look  at  audience  composition  data, 
but  instead,  to  ensure  that  the  data  reflect  audience 
composition  over  a  reasonable  period  of  time. 
Comments  37  (PPI)  at  37;  53  (CME)  at  15.  While  the 
Rule  does  not  explicitly  state  that  audience 
composition  data  be  examined  over  time,  the 
Commission  contemplates  that  such  data  generally 
would  be  viewed  over  time,  and  not  on  a  one-time 
basis.  There  may  be  instances,  however,  where  a 
one-time  look  at  audimce  composition  or 
readership  data  will  be  sufficient  to  demonstrate 
that  the  receiving  audience  is  composed  of  a 
majority  of  those  under  12. 


an  under-12  readership  of  30%. '74 
Thus,  based  on  the  record,  the  50% 
cutofiF  would  not  sweep  too  broadly,  as 
there  are  very  few  television  programs 
or  periodicals  that  would  fall  into  the 

prohibited  category.  i7s 

The  second  test  for  determining 
whether  an  advertisement  is  directed  to 
children  under  12  is  contained  in 
§§  308.3(e)(3)(i)-(vii).  Under  this  test,  if 
competent  and  reliable  audience 
composition  data  or  readership  data  do 
not  demonstrate  that  more  than  50 
percent  of  the  audience  or  readership  is 
composed  of  children  under  12,  the 
Commission  will  consider  where  the 
advertisement  is  placed  and  its  nature 
and  content  in  determining  whether  an 
advertisement  is  directed  to  children 
under  12.i7e  Sections  308.3(e)(3)(il*(vi) 
set  forth  the  media  placements  the 
Commission  will  consider.  As  discussed 
below,  these  sections  have  been 
modified  slightly  compared  to  the 
corresponding  sections  of  the  proposed 
rule.177  On  the  other  hand, 

§  308.3(e)(3)(vii)  of  the  final  Rule,  which 
remains  essentially  the  same  as 
proposed,  states  that  the  Commission 
will  consider  the  content  of  the 
advertisement  itself,  regardless  of  where 
it  is  placed,  in  determining  whether  a 
particular  advertisement  is  directed  to 
children  under  the  age  of  12. 

While  the  criteria  contained  in  the 
second  test  are  virtually  the  same  as 
those  set  forth  in  the  proposed  rule,  the 
use  of  the  criteria  is  entirely  different. 
Under  the  proposed  rule,  the  existence 
of  any  one  of  the  criteria  could  raise  the 
presumption  that  a  particular 
advertisement  was  directed  to  children 
under  12.  In  contrast,  under  the  final 
Rule,  if  competent  and  reliable  audience 
composition  or  readership  data 
demonstrates  that  50  percent  or  less  of 


<74  Comment  37  (PPI).  unnumbered  atlacbmenl. 

77S  As  indicated  above,  the  NPR  specifically 
requested  data  regarding  audience  composition  for 
different  television  shows.  PPI  did  |»t>vide 
evidence  and  it  amply  supports  the  Commission’s 
50%  threshold.  In  addition,  during  the  public 
workshop  conference.  Commission  staff  asked  again 
whether  any  participant  had  data  regarding 
audimce  composition,  and  no  additional  data  was 
supplied.  One  participant,  AAAA,  stated  at  the 
public  workshop  conference  that  nearly  all 
Saturday  morning  cartoons  and  some  of  the 
afternoon  specials  specifically  designed  (or 
children's  viewing  have  an  audimce  over  50% 
under  12.  Tr.  at  381-82. 

<7*NA1S  expressed  concern  that  audience 
composition  data  does  not  exist  fm  certain  forms  of 
advertising,  such  as  product  packaging.  Comment 
63  (NAIS)  at  26.  While  not  explicit,  this  provision 
is  intended  to  cover  situations  where  data  does  not 
exist  Thus,  this  provision  does  not  require  pay-per- 
call  providers  to  conduct  research  to  determine  who 
may  be  viewing  or  receiving  an  advertisement,  in 
the  event  that  such  data  does  not  already  exist. 

777  This  section  of  the  proposed  rule  was 
numbered  308.3(d)(2).  58  FR  at  13386. 


the  audience  is  composed  of  children 
under  12,  or  if  such  data  does  not  exist, 
the  Commission  will  consider  the 
placement  of  the  advertisement  as  well 
as  the  nature  and  content  of  the 
advertisement  itself  in  making  its 
determination. 

The  Commission  is  persuaded  by  the 
comments  that  it  would  be  unreasonable 
to  find  that  an  advertisement  violated 
the  statutory  prohibition  on  advertising 
to  children  based  on  the  existence  of 
only  one  factor  where  it  is  not  evident 
that  a  majority  of  the  audience  is  imder 
12.  (Consistent  with  the  Commission’s 
approach  to  advertising  cases  generally, 
in  these  cases  the  Commission  will 
examine  the  totality  of  circumstances  in 
making  its  determination.  However,  the 
Commission  will  not  assign  any 
particular  weight  to  any  of  the 
delineated  criteria,  nor  will  it  state,  in 
the  abstract,  the  number  of  factors  that 
it  will  require  to  be  present  in  order  to 
find  a  violation.i7a  Under  this  section, 
audience  composition  data  will  not  play 
a  role  in  the  Commission’s  analysis 
except  to  place  an  advertisement  in  a 
category  of  review  where  the . 
(Commission  will  consider  both  the 
placement  and  content  of  the 
advertisement.  After  reviewing  the 
comments,  the  (Commission  is 
persuaded  that  this  is  a  fair  and 
reasoned  approach. 

The  criteria  identified  in  the  final 
Rule  are  identical,  for  the  most  part,  to 
the  criteria  set  forth  in  the  proposed  rule 
which  raised  the  presumption  that  an 
advertisement  was  directed  to  children 
imder  12.i79  Based  on  overwhelming 
approval  by  the  commenters  and  the 
conference  participants  of  the  criteria 
outlined  in  the  proposed  rule,  the 
(Commission  decided  to  incorporate 
them  into  the  final  Rule.  However,  the 
Commission  has  added  several  new 
factors,  including  advertisements  that 
appear:  (1)  On  television  stations  or 
channels  directed  to  children  under  12; 
(2)  on  radio  stations  directed  to  children 
under  12;  and  (3)  preceding  a  movie, 
shown  in  a  movie  theater,  directed  to 
children  under  12.  The  (Commission  has 
expanded  these  categories  of  advertising 
placement  because  under  the  final  Rule, 
the  criteria  merely  provide  guidance  as 


tJ^See  Bolgery.  Youngs  Drug  Products  Corp^  463 
U.S.  60  (1983)  (even  whmi  Ctmstitutional  hghU  are 
implicated,  weighing  several  criteria  is  permitted). 

>7e  ABC  expressed  concern  that  the  phrase  "after¬ 
school  specials,”  as  used  in  this  section,  referred 
specific^ly  to  the  “ABC  After-School  Specials” 
which  ABC  asserts  are  geared  toward  a  teen 
audience.  Comment  20  (ABQ  at  2.  The  final  Rule 
modifies  the  phrase  to  the  more  generic  "after 
school  programs,”  to  clarify  that  the  Commission 
will  consider  the  placement  of  an  advertisement  in 
any  program  that  is  directed  to  young  children  and 
shown  in  the  afternoon. 
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to  the  type  of  media-placement  that  the 
Commission  will  consider.  Thus,  the 
addition  of  these  factors  will  not  create 
an  additional  burden  on  pay-per-call 
providers,  but  will  merely  provide 
notice  to  the  industry  that  the 
Commission  will  consider  such 
placement  in  its  determination  of  what 
constitutes  advertising  of  pay-per-call 
services  to  children  luider  12. 

6.  Section  308.3(f):  Advertising  to 
Individuals  Under  18 

As  required  by  the  TDDRA.i®®  all  pay- 
par-call  advertisements  directed 
primarily  to  individuals  under  the  age 
of  18  are  required  to  provide  a  clear  and 
conspicuous  parental  permission 
disclostire.  In  the  proposed  rule,i«i 
advertisements  directed  to  individuals 
under  18  were  defined  in  terms  of  a 
rebuttable  presumption  based  on  the 
mediiim  in  which  the  advertisement 
was  placed,  as  well  as  by  the  nature  and 
content  of  the  advertisement  itself.  The 
criteria  used  to  determine  if  a  program 
was  directed  to  those  under  18  were 
virtually  identical  to  the  criteria  used  to 
determine  if  a  program  was  directed  to 
children  under  12. 

In  the  proposed  rule,  advertisements 
directed  primarily  to  individuals  under 
18  were  presiuned  to  include  the 
following:  advertisements  appearing  in 
publications  directed  primarily  to 
individuals  under  18  (e.g.,  certain 
books,  magazines  and  comic  books); 
advertisements  appearing  during  or 
immediately  adjacmt  to  television 
programs  directed  primarily  to 
individuals  under  18  (e.g.,  mid- 
afternoon  weekday  television  shows); 
advertisements  broadcast  on  radio 
stations  directed  primarily  to 
individuals  under  18;  and 
advertisements  appearing  on  a 
commercially-prepared  video  directed 
primarily  to  individuals  under  18. 
Finally,  any  advertisement,  regardless  of 
placement,  that  was  directed  primarily 
to  individuals  under  18  in  light  of  its 
subject  matter,  visual  content,  age  of 
models,  language,  characters,  tone, 
message,  or  the  like  was  presumed  to  be 
direct^  primarily  to  individuals  under 
the  age  of  18.  However,  the  proposed 
rule  provided  that  this  presumption 
could  be  rebutted  with  competent  and 
reliable  evidence  demonstrating  that  the 
receiving  audience  was  composed 
primarily  of  individuals  aged  18  or 
older. 

In  the  final  Rule,  the  Commission  has 
adopted  the  same  approach  for  requiring 
the  parental  permission  disclosure  as  it 


>«»15U.S.C5711(aKlXE). 

In  Um  proposed  rule,  this  section  was 
numbered  308.3(e).  58  FR  at  13386-87. 


has  in  implementing  the  prohibition  on 
advertising  directed  to  children. 
Accordingly,  §  308.3(f)  of  the  final  Rule 
sets  forth  the  same  two-part  test  and  the 
same  criteria — both  in  terrns  of  the 
media-placement  and  nature  and 
content  of  the  advertisement — that  the 
Commission  will  consider  in 
determining  whether  an  advertisement 
is  directed  primarily  to  individuals 
under  the  age  of  18.  This  section  of  the 
final  Rule  also  retains  many  of  the 
criteria  listed  in  the  proposed  rule.iB^  in 
addition,  the  Commission  has  added 
two  new  critmia,  including 
advertisements  that:  (1)  Appear  on  cable 
or  broadcast  television  stations  directed 
primarily  to  individuals  under  18;  and 
(2)  precede  a  movie,  shown  in  a  movie 
theater,  directed  primarily  to 
individuals  under  18.  Like  the  additions 
to  the  criteria  contained  in  §  308.3(e), 
these  new  factors  do  not  create  an 
additional  burden  on  pay-per-call 
providers;  they  merely  provide 
additional  guidance  as  to  the  type  of 
media  placement  that  the  Commission 
will  consider. 

Under  the  proposed  rule,  the  standard 
required  to  demonstrate  that  the 
receiving  audience  was  composed 
primarily  of  individuals  aged  18  or 
older  was  different  from  the  standard 
required  to  demonstrate  that  the 
receiving  audience  was  composed 
predominantly  of  children  aged  12  or 
older.  These  different  standards 
("predominantly”  versus  “primarily”) 
were  based  on  the  specific  language 
differences  in  the  TDDRA.  Thus,  &e 
Commission  contemplated  that  in  order 
to  rebut  the  presumption  that  an 
advertisement  was  directed  primarily  to 
individuals  under  18,  the  advertiser 
would  need  only  to  show  that  more  than 
half  of  the  receiving  audience  was  18  or 
older.  In  contrast,  the  Commission 
contemplated  that  in  order  to  rebut  the 
presumption  that  an  advertisement  was 
directed  to  children  under  the  age  of  12, 
the  advertiser  would  have  to  show  that 
more  than  two-thirds  to  three-quarters 
of  the  audience  was  12  years  of  age  or 
older.i»3 

The  Commission  recognized, 
however,  in  the  NPR,  the  potential 
difficulties  raised  by  these  provisions, 
and  accordingly  asked  whether  the  use 
of  the  words  "predominantly”  and 
"primarily”  was  meaningful  and 
whether  the  corresponding  percentages 
contemplated  by  the  Commission  were 
appropriate.  As  discussed  above  in  part 
II.B.5,  supra,  the  Commission  also 
requested  audience  composition  data 


'■2^  As  noted  above,  the  weight  of  the  comments 
supported  the  criteria  outlined  in  the  proposed  rule. 
58  FR  at  13381  (question  13). 


that  would  assist  it  in  setting  standards 
for  audience  size. 

Few  commenters  focused  specifically 
on  the  definition  of  advertisements  to 
individuals  under  18.3«<  Those  that  did 
were  divided  as  to  whether  the  standard 
for  rebutting  the  presumption  should  be 
the  same  as  that  for  children  under  12, 
or  whether  it  should  be  difierent,  based 
on  dissimilar  language  used  in  the 
TDDRA. 1*5  The  commenters  that 
favored  different  standards  generally 
based  their  assertions  on  the  language  of 
the  statute.i»«  These  commenters  also 
urged  the  Commission  to  set  an  even 
hi^er  standard  for  rebutting  the 
presumption  that  an  advertisement  was 
directed  to  individuals  under  18.  In 
contrast,  several  commenters  objected  to 
the  proposed  rule’s  reliance  on  two 
different  standards;  however,  few 
provided  reasons  for  their  beliefs.i*^  CA 
asserted  that  there  was  no  justification 
for  two  standards  and  that  in  order  to 
protect  consumers,  both  standards 
should  be  set  at  25%  (j.e.,  any  audience 
composed  of  25%  or  more  of  a  certain 
age  group  would  constitute  an  audience 
of  that  group). 188  On  the  other  hand, 
GMA  proposed  a  threshold  of  50%  for 

both  groups.189 

Based  on  its  review  of  the  comments, 
the  Commission  has  decided  to  use  the 
same  standard  of  audience  composition 
data  for  both  groups.i^o  As  noted  in  the 
NPR,i»i  the  Commission  contemplated 
in  the  original  proposal  that  to  rebut  the 
presumption  that  an  advertisement  was 
directed  primarily  to  individuals  under 
18,  over  50%  of  the  audience  would 
have  to  be  individuals  18  and  over. 
Consistent  with  that  policy,  the'^ 
Commission  has  determined  that  any 
advertisement,  appearing  where 


The  reason  for  this  may  be  that  if  an 
advertisement  falls  into  this  category,  the  only 
requirement  is  that  the  pay-per-call  provider 
indude  a  parental  permission  disclosure  in  the 
advertisement.  In  contrast,  if  an  advertisement  is 
deemed  to  be  directed  to  children  under  12,  then 
it  is  completely  prohibited  under  the  Rule. 
Moreover,  the  industry  already  appears  to  include 
parental  permission  disclosures  in  many  of  its  pay- 
per-call  advertisements. 

’“The  TDDRA  prohibits  advertisements  directed 
to  children  under  12,  but  requires  parental 
permission  disclosure  in  advertisements  directed 
primarily  to  individuals  under  18.  IS  U.S.C. 
5711(a)(1)(D)  and  (E). 

’“Comments  40  (NACAA)  at  6;  42  (NAAG)  at  15; 
53  (CME)  at  16. 

’"’Comments  21  (NCL)  at  17;  31  (CA)  at  7;  43 
(GMA)  at  17-18. 

’“Comment  31  (CA)  at  7. 

’"“Comment  43  (GMA)  at  17-18. 

’“The  reasons  for  deleting  the  rebuttable 
presumption  horn  this  section  of  the  Rnal  Rule  are 
the  same  as  the  reasons  for  deleting  the  similar 
presumption  in  the  prohibition  against 
advertisements  to  children  under  12,  discussed  in 
part  n.B.5,  supra. 

’»’  58  FR  at  13374. 
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available  audience  composition  or 
readership  data  demonstrates  that  a 
majority  (more  than  50%)  of  the  viewing 
audience  of  the  programming  or  the 
readership  of  the  periodical  is 
composed  of  individuals  under  18.  will 
be  required  to  include  the  parental 
permission  disclosure.'®^  While  the 
Commission  initially  contemplated  the 
use  of  two  different  standards,  upon 
examination  of  the  record,  the 
Commission  has  decided  to  adopt  the 
same  standard  for  both  age  categories. 
The  legislative  history  does  not  provide 
any  explanation  for  the  discrepancy  in 
statutory  language,  and  it  is  not 
apparent  that  Congress  had  diHering 
intents.  The  over-50%  audience  cutoff 
figure  can  just  as  reasonably  be  applied 
to  the  under-18  age  group  as  it  can  to 
the  under-12  group.  As  in  the  case  with 
advertisements  directed  to  children,  if 
advertisements  do  not  fall  into  this 
delineated  category,  the  Commission 
will  consider  a  number  of  other  criteria 
in  its  determination  to  apply  the  Rule. 

In  the  proposed  rule,  the  parental 
permission  disclosure  was  required  to 
be  clear  and  conspicuous,  as  that  term 
was  set  fortli  in  the  rule.  The  proposed 
rule  included  requirements  that  in 
television  or  videotape  advertisements, 
the  video  disclosure  concerning 
parental  permission  be  adjacent  to  the 
largest  presentation  of  the  pay-per-call 
number,  and  that  each  line  of  the  video 
portion  of  the  disclosure  occupy  at  least 
one-tenth  of  the  vertical  field  of  the 
television  screen.  In  any  program-length 
commercial  (i.e.,  15  minutes  or  longer), 
the  video  disclosure  had  to  appear 
simultaneously  with  and  for  the  same 
duration  as  each  presentation  of  the 
pay-per-call  number.  In  print 
advertisements,  the  disclosure  was 
required  to  be  adjacent  to  the  largest 
presentation  of  the  pay-per-call  number, 
and  each  letter  or  numeral  was  required 
to  be  at  least  12-point  type.  In  any 
program-length  radio  commercial,  the 
disclosure  was  required  to  be  delivered 
immediately  preceding  each  delivery  of 
the  pay-per-call  number. 

while  the  Commission  received  many 
comments  pertaining  to  the  clear  and 
conspicuous  standards  set  out  in  the 
proposed  rule,  including  the  specific 
size  and  placement  specifications,  the 
Commission  did  not  receive  many 


m  One  commenter  spnciRcelly  suggested  that 
50%  was  an  appropriate  threshold  in  the  context  of 
advertisements  directed  primarily  to  individuals 
under  13.  Comment  43  (GMA)  at  13.  Many 
commenters  simply  did  not  address  the  issue.  This 
over-50%  figure,  however,  includes  all  those  under 
the  age  of  16,  including  those  below  the  age  of  12 
who  happen  to  be  in  the  audience.  To  the  extent 
that  advertising  c«mtinues  to  reach  the  under-12  age 
group,  it  should  include  the  parental  permission 
warning. 


comments  specific  to  the  particular 
requirements  set  forth  in  this  section  of 
the  proposed  rule.  Several  comments 
favored  the  proposed  size  requirement 
for  the  parental  permission 
disclosure,'®}  while  others  opposed  the 
specifications  as  too  restrictive  and 
rigid.'®4  Another  comment  expressed 
concern  that  requiring  both  the  cost  and 
parental  permission  disclosures  to  be 
adjacent  to  the  pay-per-call  number 
would  result  in  cluttered  disclosures.'®9 
CME  generally  supported  the  rule  as 
proposed,  but  saw  no  basis  for 
exempting  15-second  advertisements 
that  contain  no  audio  presentation  of 
the  pay-per-call  number  fiom  the 
simultaneous  audio-video  disclosure 
requirements.'®® 

Regarding  the  language  of  the  parental 
permission  disclosure,  one  commenter 
requested  that  the  Commission  adopt 
the  language  prescribed  in  its  consent 
orders  relating  to  children’s  900 
numbers.'®^  Another  commenter 
questioned  whether  an  advertisement  in 
a  magazine  with  a  readership  composed 
of  individuals  16-35  years  old '®®  could 
merely  disclose  that  one  must  be  18 
years  old  to  call  the  service.'®®  The 
Commission  has  decided  not  to  require 
any  specific  language  in  advertisements 
directed  to  individuals  under  18,  nor 
will  it  provide  “safe  harbor”  language  in 
this  instance.  The  Commission’s 
existing  orders  in  this  area  dealt  with 
advertisements  clearly  directed  at  a  very 
young  age  group  (i.e.,  Santa  Claus  and 
Easter  Bunny  lines),  and  therefore  it  was 
reasonable  to  construct  a  disclosure  that 
could  be  easily  understood  by  young 
children.  In  contrast,  the  Rule  requires 
a  parental  permission  disclosure  in 
advertisements  directed  to  an  audience 
that  may  contain  young  children  and 
teenagers. 

Given  the  inherent  difficulty  of 
creating  specific  language  that  would  be 
appropriate  to  a  broad  range  of  services 
and  age  groups,  the  Commission  has 
declined  to  do  so.  Those  who  produce 
pay-per-call  services  can  exercise  their 
discretion  in  developing  disclosures 


Comments  31  (CA)  at  7-8;  53  (CME)  at  17. 

Comments  37  (PPl)  at  13-14;  43  (GMA)  at  19; 
63  (NAIS)  AT  29. 

19S  Comment  63  (NAIS)  at  29. 

’>«  Comment  53  (CME)  at  17-19. 

Comment  53  (CME)  at  22. 

>wln  placing  an  advertisement  in  a  magarine 
with  a  readership  of  individuals  between  the  ages 
of  16  and  35.  the  advertiser  would  have  to  consider 
the  particular  spread  of  that  readership,  if  more 
than  50%  of  the  readers  were  under  18,  the 
advertisemimt  would  be  considered  directed 
primarily  to  those  und«'  16.  If  less  than  50%  of  the 
readers  were  under  18,  the  advertiser  would  have 
to  look  to  the  criteria  set  forth  in  §  308.3(0(4)  to 
determine  whether  the  disclosure  is  required. 

199  Comment  35  (AIP)  at  9. 
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both  appropriate  to  the  particular 
service  and  appropriate  to  the  age  group 
in  need  of  the  required  warning. 
Furthermore,  there  is  evidence  to 
suggest  that  when  consumers  view  the 
same  warning  in  advertisements  over 
long  periods  of  time,  they  ignore  it 
because  the  disclosure  has  “worn 
out.”  200  Thus,  requiring  specific 
language  for  this  disclosure  could  have 
the  unintended  effect  of  desensitizing 
the  target  audience  to  the  required 
warning.  Accordingly,  no  specific 
language  is  mandated.}®' 

As  discussed  in  part  II.B.l,  supra,  the 
final  Rule  requires  that  all  disclosures 
comply  with  the  standards  set  forth  in 
§  308.3(a).  In  addition,  each  letter  of  the 
parental  permission  disclosure  in  any 
advertisement  must  be,  at  a  minimum, 
one-half  the  size  of  each  letter  or 
numeral  of  the  largest  presentation  of 
the  pay-per-call  number. 

The  Commission  has  modified  the 
size  requirements  for  the  parental 
permission  disclosure  for  the  same 
reasons  as  those  discussed  above 
concerning  the  size  requirements  for  the 
disclosure  regarding  the  cost  of  the 
call.}®}  The  legislative  history  indicates 
that  Congress  was  particularly 
concerned  that  the  cost  of  the  call  and 
the  parental  permission  disclosures  be 
adequately  conveyed  to  consumers. 
Therefore,  the  parental  permission 
disclosure,  like  the  cost  disclosure,  must 
be  presented  at  least  once 
simultaneously  in  both  the  audio  and 
video  portions  of  a  television 
advertisement.}®}  However,  based  on 
the  comments,  the  Commission  believes 
that  it  would  be  impractical  to  require 
that  both  disclosures  appear  adjacent  to 
the  pay-per-call  number.  The 
Commission  recognizes  the  need  of  pay- 
per-call  providers  to  have  some 
flexibility  in  designing  advertisements 
for  their  services.  Thus,  the  parental 
permission  disclosure  need  not  appear 
adjacent  to  and  simultaneously  with  the 
pay-per-call  number.  In  television 
advertisements,  however,  the  video 
disclosure  must  remain  on  the  screen 
for  sufficient  time  to  allow  consumers  to 
read  and  comprehend  it.  The 
Commission  believes  that  by 
maintaining  the  requirement  that  the 


zuuSee  footnote  132,  dting  marketing  studies 
indicating  that  repetition  of  the  same  advertising 
message  results  in  decreased  effectiveness. 

201  TTie  TDDRA  requires  a  statement  that  conveys 
that  individuals  undw  18  nfust  have  parental 
permission  to  call  the  number.  Given  this  statutory 
mandate,  the  Commission  believes  that  it  is  not 
sufficient  for  an  advertismnent  merely  to  advise  the 
viewer  that  one  must  be  18  years  old  to  call. 

*02  See  part  n.B.2,  supra. 

203  The  same  limited  exceptions  that  apply  to  tms 
requirement  in  the  cost  disclosure  section  will  also 
apply  here. 
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parental  permission  disclosure  be  the 
same  size  as  the  cost  disclosure,  by 
tying  these  sizes  to  the  size  of  the  pay- 
per-call  number ,»<>«  and  by  reouiring 
that  the  statement  be  in  both  tne  audio 
and  video  portions  of  television 
advertisements,  the  Rule  ensures  that 
the  disclosure  will  be  clear  and 
conspicuous.  Moreover,  as  discussed  in 
part  n.D.l.d,  infra,  all  preambles  for 
pay-per-call  services  must  also  state  that 
individuals  under  18  years  of  age  must 
have  their  parent’s  permission  before 
calling. 

In  any  program-length  advertisement 
(radio  or  television),  the  disclosure  must 
be  delivered  at  least  three  times,  near 
the  beginning,  middle  and  end  of  the 
commercial.  This  should  ensure  that 
those  who  may  tune  in  to  only  a  portion 
of  the  commercial  will  nonetheless 
receive  the  information. 

7.  Section  308.3(g):  Electronic  Tones  in 
Advertisements 

The  TDDRA  mandates  that  the 
Commission  prescribe  a  rule  prohibiting 
a  provider  of  pey-per-call  services  from 
using  advertisements  that  emit 
electronic  tones  that  can  automatically 
dial  a  pay-per-call  telephone  number .20s 
The  proposed  rule  included  this 
prohibition,  and  the  Commission 
received  no  comments  on  this 
provision.  Accordingly,  it  is  included  in 
the  final  Rule  as  proposed. 

8.  Section  308.3(h):  Telephone 
Solicitations 

The  proposed  rule  required  the 
provider  of  pay-per-call  services  to 
ensure  that  any  telephone  message 
soliciting  calls  to  a  pay-per-call  service 
disclose  the  cost  of  the  call  in  a  slow 
and  deliberate  manner  and  in  a 
reasonably  understandable  volume,  in 
accordance  with  the  cost  disclosure 
requirements  set  out  in  the  proposed 
rule  at  §§  308.3(a)(l)(i)-(v).  As 
explained  in  the  NPR,  such  messages 
might  be  accessed  through  a  toll-ii^ 
telephone  number,  for  example, 200  or 
through  any  regular  long  distance  or 
local  telephone  exchange.207  The 

As  noted  in  the  cost  disclosure  section,  above, 
there  may  be  certain  kinds  of  advertisements  in 
which  a  type  size  one-half  the  size  of  the  pay-per- 
call  numbm  would  not  be  adequate  to  provide  a 
clear  and  conspicuous  disclosure. 

15  U.S.C.  5711(aMlXF). 

“•As  required  by  the  TDDRA.  15  U.S.C 
5711(a)(2XF),  the  final  Rule,  at  $  a08.5(i),  prohibits 
the  providing  of  pay-pef-cail  services  tlmugh  toll- 
free  telephone  numbm.  Thus  the  caller  cannot  be 
connected  or  transferred  to  a  pay-per-call  service 
after  calling  a  toll-free  number.  However,  there  is 
no  prohibition  against  using  a  toll-free  number  to 
advertise  a  pay-per-call  service  so  long  as  no  direct 
connection  or  transfer  to  the  service  can  be  made. 

The  Telephone  Consumer  Protection  Act  of 
1991, 47  U.S  C  277  (“TCPA'*),  would  ban  ail 


Commission  did  not  receive  any 
comment  on  this  provision,  and  it  has 
been  retained  unchanged,  except  to 
reflect  that  the  sections  setting  forth  the 
cost  disclosure  requirements  are  now 
contained  in  §§308.3{b)(l)(i)-(v)  of  the 
f.nal  Rule. 

9.  Section  308.3(i):  Referral  to  Toll-Free 
Telephone  Numbers 

The  proposed  rule  closely  tracked  the 
language  of  the  TDDRA.zoa  and 
prohibited  providers  of  pay-per-call 
services  from  referring  in 
advertisements  to  an  800  telephone 
number,  or  any  other  telephone  number 
advertised  as  or  widely  understood  to  be 
toll-free,  if  callers  to  that  number  may 
be  connected  to  an  access  number  for. 
or  may  otherwise  be  transferred  to,  a 
pay-per-call  service.  One  commenter 
suggested  that  this  section  be  expanded 
to  prohibit  advertisements  referring  to 
"toll-free  numbers”  for  which  any 
charge  is  levied  due  to  the  completion 
of  the  call. 209 

As  will  be  discussed  in  part  1I.D.9. 
infra,  the  Commission  has  expanded  the 
prohibition  against  providing  pay-per- 
call  services  through  an  800  or  toll-free 
telephone  number  to  parallel  the 
statutory  provision  on  common  carrier 
requirements,  as  well  as  the  relevant 
FCC  regulations,  restricting  the  use  of 
800  numbers.  The  prohibited  uses  of 
toll-free  numbers  now  include:  (1)  The 
calling  party  being  assessed  a  charge  for 
the  call  simply  by  virtue  of  completing 
the  call;  (2)  the  calling  party  being 
connected  to  an  access  number  for,  or 
otherwise  transferred  to.  a  pay-per-call 
service;  (3)  the  calling  party  Iwing 
charged  for  information  conveyed 
during  the  call,  unless  there  is  a 
presubscription  or  comparable 
arrangement;  and  (4)  the  calling  party 
being  called  back  collect  for  the 
provision  of  audio  information  services, 
simultaneous  voice  conversation 
services,  or  products. 

The  Commission  believes  that  if  pay- 
per-call  services  are  prohibited  on  toll- 
hee  telephone  lines,  providers  should 
not  be  permitted  to  advertise  such 
services.  Accordingly,  this  section  of  the 

computer-generated  calls  to  homes,  including  those 
soliciting  calls  to  pay-per-call  services,  unless  such 
calls  are  made  for  emergency  purposes  or  the 
subscriber  consents  in  advance  to  them.  The  TCPA 
became  effective  December  20. 1992.  However,  the 
United  States  District  Court  for  the  District  of 
Oregon  found  that  this  provision  of  the  TCPA 
placed  an  unconstitutional  restriction  on  protected 
commercial  speech,  and  therefore  prohibited  its 
enforcement.  Moser  v.  FCC,  No.  92-1408-RE  (D.  Or. 
May  21, 1993).  On  July  19, 1993,  the  government 
filed,  in  the  U.S.  Court  of  Appeals  for  the  9th 
Circuit,  a  notice  of  appeal  of  this  decision. 

“•15  U.S.C.  5711(a)(lXl). 

“•Comment  21  (NCL)  at  17-18. 


final  Rule  states  that  providers  of  pay- 
per-call  services  are  prohibited  from 
referring  in  advertisements  to  an  800 
telephone  number,  or  any  other 
telephone  number  advertised  or  widely 
understood  to  be  toll-free,  if  that 
number  violates  the  prohibition 
concerning  toll-free  numbers  set  forth  ‘n 
§  308.5(i)  of  the  Rule. 

C.  Section  308.4:  Special  Rule  for 
Infrequent  Publications 

In  the  TDDRA.  Congress  left  to  the 
discretion  of  the  Commission  whelhe' 
to  grant  certain  exemptions  to 
"infrequent  publications,”  based  on  the 
fact  that  many  such  publications  have  a 
policy  against  publishing  specihc 
prices.210  The  proposed  rule  allowed  an 
exemption  from  the  cost  disclosure 
requirements  for  advertisements  for  pay- 
per-call  services  that  appear  in  . 
publications  that  meet  certain 
requirements.  This  section  is  intended 
to  cover  publications  such  as  a  yellow 
pages  telephone  directory,  or  other 
publications  published  on  an  infrequent 
basis.  Instead  of  the  usual  cost 
disclosures  required  by  the  proposed 
rule,  advertisements  for  pay-per-call 
services  in  this  type  of  publication  are 
permitted  simply  to  include  a  clear  and 
conspicuous  disclosure  that  a  call  to  the 
pay-per-call  service  may  result  in  a 
substantial  charge  above  the  long¬ 
distance  charge.  In  order  to  qualify  for 
this  exemption,  the  proposed  rule 
required  that  the  publication  be:  (1) 
Widely  distributed;  (2)  printed  annually 
or  less  frequently;  and  (3)  one  that  has 
an  established  and  written  policy  of  not 
publishing  specific  prices  in 
advertisements. 

The  final  Rule  retains  the  exemption 
for  infrequent  publications,  with  several 
modifications,  as  noted  below.211  First, 
the  Rule  does  not  require  that  an 
inh-equent  publication’s  policy  against 
publishing  specific  prices  be  in  writing, 
only  that  it  be  an  established  policy.  In 
the  NPR,  the  Commission  specifically 
asked  whether  it  would  be  sufficient  if 
a  publication  had  an  established,  but 
unwritten,  policy  of  not  publishing 
prices.212  While  few  commenters 

*“15  U.S.C.  571t(a)(7) 

One  commenter,  CA.  opposed  the  exemption 
for  infrequent  publications  because  it  feared  that 
such  an  exemption  would  create  a  loophole  that 
would  allow  providers  to  avoid  disclosure 
requirements  set  forth  in  other  sections  of  the  Rule. 
CA  staled,  however,  that  if  such  an  exemption  were 
created,  it  should  be  tightly  regulated  to  protect 
consumers.  Comment  31  (CA)  at  8.  The  Commission 
is  persuaded  by  the  weight  of  the  comments  that  the 
Rule  should  include  an  exemption  for  infrequent 
publications.  The  requirement  that  the  publication 
be  published  annually,  or  less  frequently,  lessens 
the  likelihood  that  such  a  publication  will  be  a 
popular  forum  for  advertising  pay-per-call  services. 

*«58  FR  at  13382  (question  17.b). 
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focused  specifically  on  this  issue,  those 
that  did  were  unanimous  in  their 
opposition  to  the  requirement  in  the 
proposed  rule  that  such  policy  be  in 
writing.213  One  commenter,  YPPA, 
suggested  that  such  a  requirement 
would  create  a  disproportionate  burden 
on  smaller  directory  publishers  because 
many  of  these  publishers  do  not 
maintain  the  staff  necessary  to  draft  and 
analyze  written  policios.*i«  The 
commenter  further  explained  that,  while 
most  directory  publishers  do,  indeed, 
have  an  established  policy  against 
publishing  specific  prices,  many  do  not 
have  a  written  policy  to  that  effect.*^* 
Thus,  it  could  be  costly  for  many 
infrequent  publishers  to  develop  a 
written  policy  regarding  the  publication 
of  prices  for  pay-per-call  services. 
Moreover,  the  language  of  the  TDDRA 
describes  a  publication  with  an 
“establishea  policy”  against  publishing 
specific  prices,  and  does  not  mention 
the  need  for  a  written  policy.^ia  Thus, 
the  Commission  is  persuaded  that  the 
requirement  in  the  proposed  rule  that 
infrequent  publications  must  have  a 
written  policy  against  publishing 
specific  prices  in  advertisements  in 
order  to  qualify  for  this  exemption  is 
unnecessarily  restrictive;  accordingly, 
the  final  Rule  does  not  contain  such  a 
requirement.*!' 

^ond,  in  the  actual  disclosure 
requirement  for  infrequent  publications, 
the  final  Rule  deletes  the  phrase  “above 
the  long-distance  charge,”  and  will  only 
require  a  disclosure  that  the  call  may 
result  in  a  “substantial  charge.”  One 
commenter.  US  West,  indicated  some 
confusion  as  to  whether  the  language  as 
originally  proposed  was  prescriptive 
(i.e.,  whether  the  language  in  the 
proposed  rule  was  always  required  in 
the  advertisement)  and  also  whether  the 
disclosure  requirement  applied  only  to 
pay-per-call  services  in  which  a  long¬ 
distance  charge  was  also  going  to  be 
assessed.*!*  US  West  correctly  noted 
that  in  some  cases,  a  call  to  a  pay-per- 
call  service  may  not,  in  fact,  result  in  a 
charge  greater  than  one  might  expect  to 


213  Comments  56  (YPPA)  at  3-7;  57  (US  West)  at 
20;  63  (NAIS)  at  31.  Another  commenter,  AlP, 
opposed  the  requirement  that  the  publication  be 
published  anmudly  m  loss  frequently.  Comment  35 
(AlP)  at  9-10.  However,  the  TDDRA  specifically 
stales  that  any  exemption  for  cost  disclosures  be 
permitted  only  in  publications  that  are  published 
ai.niudly  or  less  frequently.  15  U.S.C.  5711(a)(7]. 
Therefore,  die  Commission  will  retain  that 
condition. 

2i4Ccminent  56  (YPPA)  at  4, 6-7. 

*>»Jtf.alS-7, 

2«  15  U.S.C.  5711(aM7). 

2tr  Hovrevor,  such  a  publication  will  have  the 
burden  of  proving  that  it  had  an  established,  but 
unwritten,  policy  against  publishing  specific  prices 
in  advertisements. 

2ii<Comment  57  (US  West)  at  21-22. 


pay  for  a  long-distance  call.*!*  US  West 
also  noted  that  the  TDDRA  did  not 
require  this  additional  language.  The 
TDDRA  merely  stated  that  in  lieu  of 
requiring  infr^uent  publications  to 
publish  specific  prices,  such 
publications  could  be  required  to 
disclose  that  a  “substantial  charge”  may 
be  incurred.***  The  Commission 
believes  that  US  West  has  raised  a 
legitimate  concern,  and  that  the  phrase 
“above  the  long-distance  charge”  in  the 
proposed  rule  may  be’  confusing.  Thus, 

§  308.4(a)  of  the  final  Rule  requires  that 
an  advertisement  in  an  infrequent 
publication  clearly  and  conspicuously 
disclose  only  that  a  call  to  the 
advertised  service  may  result  in  a 
substantial  charge.  While  the 
Commission  does  not  intend  for  the 
actual  language  of  this  provision  to  be 
required  to  be  used  in  the 
advertisements,  any  disclosure  would 
have  to  convey  the  message  that  the 
charge  for  the  call  might  significant — 

i.e..  more  than  a  consumer  might  expect 
to  pay  for  a  local  or  even  a  long-distance 
telephone  call.  For  example,  it  is  the 
(Commission's  opinion  that  the  use  of 
the  phrase  “pay-per-call”  adjacent  to  the 
pay-per-call  number  in  such  an 
advertisement,  as  suggested  by  one 
commenter,**!  would  not  suffice,  as  it 
does  not  necessarily  convey  this 
message. 

The  proposed  Rule  did  not  address 
requirements  for  alphabetical  listings 
contained  in  infrequent  publications, 
such  as  the  white  or  yellow  pages 
alphabetical  listings.  Although  the 
Commission  did  not  specifically  solicit 
comments  on  this  issue,  several 
commenters  proposed  that  the  final 
Rule  exempt  from  aJJ  disclosure 
requirements  any  alphabetical  listings 
contained  in  su(^  publications.*** 
Although  such  listings  are  paid  for,  they 
are.  as  YPPA  noted,  usually  limited  to 
the  name,  address,  and  telephone 
number  of  the  pay-per-call  provider. 
Moreover,  the  listings  themselves 
occupy  a  very  small  amount  of  space, 
leaving  virtuaUy  no  room  in  or  adjacent 
to  the  listing  for  any  disclosiues.***  The 
Commission  is  persuaded  that  if  the 
final  Rule  requires  that  all  disclosures 
set  forth  in  the  proposed  rule  be 
included  in  alphabetical  listings  of  the 
type  commonly  foimd  in  telephone 
directories,  then  such  listings  would  not 
be  feasible  for  listing  pay-per-call 


219  Comment  57  (US  West)  at  22. 
»»'15U.S.C5711(*K7). 

Z21  Comment  57  (US  West)  at  22. 

222  Comments  56  (YPPA)  at  11;  57  (US  West)  at 
21. 

>23  Comment  56  (YPPA)  at  11.  YPPA  also  noted 
that  this  exclusion  is  explicit  in  some  stats  laws. 
See  Iowa  Admin.  Code  714A.1(1)  (1992). 


providers’  names  and  telephone 
numbers.  Based  on  the  comments,  the 
Commission  has  decided  to  add  a 
section  to  the  final  Rule,  stating  that  the 
provider  of  a  pay-per-call  service  that 
places  an  alphal^tical  listing  in  an 
infrequent  publication  is  not  required  to 
make  any  of  the  disclosures  required  by 
§  308.3,  provided  that  such  listing  does 
not  contain  any  information  except  the 
name,  address,  and  telephone  number  of 
the  pay-per-call  provider.  The  inclusion 
of  any  additional  information,  such  as  a 
slogan,  would  trigger  all  relevant 
disclosure  requirements. 

D.  Section  308.5:  Operation  of  Pay-Per- 
Call  Services 

Section  308.5  of  the  Rule  sets  forth 
the  various  requirements  and 
prohibitions  that  apply  to  the  operation 
of  pay-per-call  services. 

1.  Section  308.5(a):  Preamble  Message 

As  required  by  the  TDDRA,  each  pay- 
per-call  message  must  be  preceded  by 
an  introductory  message,  or  preamble, 
that  discloses  various  facts  relevant  to 
the  consumer’s  decision  to  complete  the 
call  and  incur  the  charge  for  the 
service.**^  These  disclosures  are  set 
forth  in  §  308.5(a)  of  the  Rule.  Both 
NACAA  and  NAAG  suggested  that  the 
Rule  require  the  preamble  to  precede 
any  other  information  in  the  pay-per- 
call  message.***  This  is  the  intent  of  the 
Commission,  and  the  Commission 
believes  the  Rule  imposes  this 
requirement  by  describing  the  preamble 
as  “an  introductory  disclosure 
message.” 

(a)  Section  308.5(a)(1):  Name  of  Provider 
and  Description  of  Service 

The  preamble  must  identify  the  name 
of  the  provider  of  the  pay-per-call 
service  and  describe  the  service  that  is 
offered.  The  TDDRA  r^uires 
description  of  the  service,  but  not 
identification  of  the  name  of  the 
provider.  **»  However,  FCC  regulations 
that  have  governed  the  interstate 
transmission  of  pay-per-call  services  by 
common  carriers  since  1991  have 
required  identification  of  the  name  of 
the  provider  in  the  preamble.**'  The 


>24 15  U.S.C  5711{a)(2MA). 

225  Comments  40  (NACAA)  at  8;  42  (NAAG)  at  16. 

M»15  U.S.C.  5711(a)(2XAMi). 

227  47  CFR  64.711(b)  (to  be  deleted  as  of 
November  1. 1993).  With  the  promulgation  of  both 
FTC  and  FCC  regulations  pursuant  to  the  TDDRA. 
the  FCC  will  rescind  its  preamble  requirements. 

The  new  FCC  rule  obligates  any  common  carrier 
assigning  a  telephone  number  to  a  pay-per-call 
service  provider  to  require,  by  contract  or  tariff,  that 
such  provider  comply  with  regulatioiu  promulgated 
by  the  FTC  pursuant  to  titles  11  and  m  of  the 
TDDRA.  47  CFR  64.1502. 
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FCC  noted  that  this  requirement  would 
“provide  important  additional 
information  to  the  consumer  with  little 
or  no  additional  burden  on  the 
(interexchange  carriers)  or  information 
providers." 

The  Commission  sought  comment  as 
to  the  usefulness  of  this  requirement, 
and  asked  whether  the  address  or 
location  of  the  pay-per-call  service 
provider  should  also  be  disclosed  in  the 
preamble.2>«  Identification  of  the 
provider  in  the  preamble  was  supported 
by  USTA,  VRS,  CA,  NACAA,  USPS,  and 
Sprint.23<>  USTA  suggested  that  this 
requirement  helps  to  "eliminate  the 
possibiUty  of  an  erroneous  perception  of 
an  affiliation  between  the  local 
telephone  company  and  a  900  service 
provider  in  the  eyes  of  the  customer.” 
USPS  pointed  out  that  the  information 
may  help  a  consumer  to  avoid  dealing 
with  an  entity  with  whom  he  or  she  has 
had  problems  in  the  past.  Sprint,  CA, 
and  USPS  supported  preamble 
disclosure  of  the  address  of  the 
provider;  Sprint  and  CA  also  advocated 
inclusion  of  the  provider’s  business 
telephone  number  in  the  preamble.  PPl 
opposed  the  requirement,  stating  that 
the  identity  of  the  provider  was 
irrelevant  in  most  cases  and  should  be 
left  to  the  discretion  of  the  pay-per-call 
provider.231  Nn  asserted  that  the 
information  could  be  confusing  to  the 
caller,  who  may  be  familiar  with  the 
name  of  the  program  but  not  the  ' 
corporate  identity  of  the  pay-per-call 

provider.»32 

The  Commission  has  determined  that 
it  is  appropriate  to  require  identification 
of  the  name  of  the  provider  in  the 
preamble.  The  industry  has  been 
required  to  incorporate  this  information 
into  the  preamble  since  the  FCC 
regulations  went  into  e^ect  in  1991.  No 
member  of  the  industry  has  argued  that 
it  is  burdensome  to  do  so.  Moreover,  as 
pointed  out  by  USTA,  the  information 
may  be  important  in  some  cases  to 
dispel  erroneous  consumer  perceptions 
about  the  identity  of  the  pay-per-call 
provider.  Because  of  the  unique  nature 
of  this  transaction,  the  consumer 
generally  will  have  little  or  no  idea  of 
die  identity  of  the  business  entity  before 
placing  the  call  and  incurring  the 
charge.  Since  the  information  may  be  of 


»*P0C.  Report  and  OrdOT,  Policies  and  Rules 
Conoaming  Interstate  900  Telecommunications 
ServiGeo.  OC  Docket  No.  91-65, 1 26  at  13  (October 
23, 1991)  ("FCC  900  Telecommunications  Services 
Rule  of  1991"). 

u*  58  FR  at  13382  (question  18). 

SMCommanU  16  (USTA)  at  14;  23  (VRS)  at  5-6; 
31  (CA)  at  8-9;  40  (NACAA)  at  8;  59  (USPS)  at  7- 
8;  81  (Sprint)  at  7. 
art  Comment  37  (PPI)  at  39. 
ass  Comment  73  (Nil)  at  5. 


benefit  to  some  consumers,  and  the 
obligation  to  provide  it  does  not  appear 
to  be  burdensome  to  the  industry,  the 
requirement  will  be  retained. 

However,  the  Rule  will  not  require 
that  additional  information,  such  as  the 
address  and  business  telephone  number 
of  the  provider,  be  given  in  the 
preamble.  There  is  httle  basis  to 
conclude  that  this  additional 
information  would  be  particularly 
beneficial  to  consumers  in  a  preamble. 
Moreover,  the  information  with  regard 
to  the  address  is  otherwise  available  to 
consumers.  Pursuant  to  FCC  regulations, 
common  carriers  assigning  telephone 
numbers  to  pay-per-call  providers,  and 
offering  billing  and  collection  services 
to  such  providers,  must  establish  a  local 
or  toll-f^  telephone  number  to  answer 
consumers’  questions  regarding  pay-per- 
call  services  and  to  give  callers  the 
name  and  mailing  address  of  the 
provider  of  any  pay-per-call  service 
offered  by  that  carrier .*33  This  toll-free 
number  must  appear  in  any  telephone 
bill  containing  charges  for  such 

services.334 

(b)  Section  308.5(a)(2):  Cost  of  the  Call 

The  preamble  must  disclose  the  cost 
of  the  call.  The  TDDRA  requires  that 
this  disclosure  include  "the  total  cost  or 
the  cost  per  minute  and  any  other  fees 
for  that  service  and  for  any  other  pay- 
per-call  service  to  which  the  caller  may 
be  transferred.”  *35  The  preamble 
requirement  in  the  final  Rule, 

§  308.5(a)(2),  parallels  the  cost 
disclosure  requirement  for  advertising, 
set  forth  in  §  308.3(bKl).  If  a  flat  fee  is 
charged  for  the  call,  the  preamble  must 
disclose  the  total  cost.  If  the  call  is 
billed  on  a  time-sensitive  basis,  the 
preamble  must  state  the  cost  per  minute 
and  any  minimum  charges.  In  addition, 
if  the  length  of  the  program  can  be 
determined  in  advance,  the  preamble 
must  disclose  the  maximum  charge  that 
could  be  incurred  if  the  caller  listens  to 
the  complete  program. 

Some  industry  associations  opposed 
this  latter  requirement,  which  is  phased 
slightly  differently  in  the  final  Rule  than 
it  was  in  the  NPR.33e  Both  BSC  and 


UI47CFR  64.1509. 

»*‘47  CFR  64.1510.  Undof  the  FTC  Rule, 

§  308.5()),  pay-per-call  providers  must  ensure  that 
any  billing  slatement  to  their  services  includes  this 
lo^  or  toll-free  Iriephone  number.  See  section 
n.D.10,  in/ra.  This  requirement  ensures  that  billing 
entities  that  are  not  common  carriers  will  also  be 
obligated  to  display  this  information  on  the  bill. 

The  failure  to  display  this  number  on  the  bill  would 
constitute  a  billing  error,  pursuant  to 
$  308.7(a)(2Kviii)  of  the  Rule. 

33*15  U.S.C.  5711{8)(2)(AMii). 

s**The  proposed  rule  stated:  "If  the  duration  of 
the  program  can  be  determined  in  advance,  the 
preamble  shall  also  state  the  total  cost  for  the 


NAIS  asserted  that  the  FTC  has 
exceeded  its  statutory  authority  by 
requiring  a  disclosure  of  total  cost  in 
some  instances  where  the  pay-per-call 
provider  assesses  charges  on  a  time- 
sensitive  basis.  They  argued  that  the 
TDDRA’s  use  of  the  word  "or”  in  the 
phase  "the  total  cost  or  the  cost  per 
minute"z37  precludes  the  Commission 
from  adopting  this  provision.338 

The  (Commission  does  not  believe  its 
statutory  mandate  to  be  so  restricted, 
particularly  in  light  of  other  language  in 
the  TDDRA  which  authorizes  the 
Commission  to  adopt  additional 
measures  to  prevent  practices  that  might 
evade  the  Rule  or  otherwise  undermine 
its  protections.339  The  provision  applies 
only  in  those  limited  situations  where 
the  program  is  a  fixed  duration,  but  the 
pay-per-call  provider  has  elected  to 
impose  a  per  minute  charge  rather  than 
a  flat  fee. 240  if  the  complete  program  is 
10  minutes  in  length,  but  the  advertising 
and  preamble  disclose  only  that  the  cost 
is  $2.95  per  minute,  the  consumer 
cannot  make  an  informed  choice  to 
place  the  call,  without  knowing  that  the 
full  price  of  the  information  will  be 
$29.50.  In  the  absence  of  any 
requirement  that  the  total  cost  be 
disclosed  in  this  instance,  there  would 
be  an  incentive  for  some  pay-per-call 
providers  to  lengthen  the  program  and 
place  key  information  near  the  end  of 
the  program  to  discourage  the  caller 
from  hanging  up. 

Moreover,  this  disclosure  has  been 
required  under  F(X  regulations  since 
1991.241  In  adopting  its  preamble 
requirement,  the  F(X  stated:  "The 
benefits  to  consumers  in  the  form  of  full 
knowledge  of  the  total  cost  for  pay-per- 
call  programs  which  have  a  predictable 
duration  will  outweigh  the  minimal 


complete  program."  58  FR  at  13387.  The  wording 
has  been  changed  in  order  to  clarify  the  intent  of 
this  provision. 

331 15  U.S.C.  5711(AKlKA)  and  (a)|2)(A)(ii). 

33»  Comments  39  (lISC)  at  12-13.  25-26.  42.  63 
(NAIS)  at  11-12.  34. 

33»is  U.S.C.  5711(a)(4)  slates:  “The  rules  issued 
by  the  Conunission  undm  this  section  shall  include 
provisions  to  prohibit  unfair  or  deceptive  acts  or 
practices  that  evade  such  rules  or  undermine  the 
rights  provided  to  customers  under  this  title, 
including  through  the  use  of  alternative  billing  or 
other  procedures.” 

340 The  obligation  to  disclose  total  cost  will  not 
apply  to  programs  of  undetermined  length,  such  as 
programs  that  are  interactive  or  asynchronous 
because  they  depend  upon  input  tom  or  options 
selected  by  the  caller  (other  than  the  ultimate 
option  of  banging  up  prior  to  completion  of  the 
program  or  the  option  of  repeating  the  program,  if 
available).  Some  industry  representatives  indicated 
at  the  public  workshop  conference  that  they  had  no 
objection  to  a  required  total  cost  disclosure  for  time- 
based  calls  so  long  as  such  a  provision  applied  only 
to  those  programs  that  would  not  vary  in  length.  Tr. 
at  110, 127-28. 

34*  47  CFR  64.711(a)  (to  be  deleted  as  of 
November  1, 1993). 
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difficulties  that  some  information 
providers  may  have  in  implementing 
this  disclosure  requirement.” 

The  proposed  rule  additionally 
required,  for  time-sensitive  calls  where 
the  duration  of  the  program  could  not  be 
determined  in  advance,  that  the 
preamble  state  that  the  length  of  the  call 
is  subject  to  caller  discretion.  The 
propped  disclosure  was  qualified  by 
the  phrase  “unless  it  is  otherwise  clear 
horn  the  context  that  such  is  the 
case.”  242  The  Commission  asked 
whether  this  additional  disclosure  was 
necessary  and  appropriate. 243  Various 
providers  of  pay-per-call  services  and 
industry  associations  asserted  that  this 
language  is  unnecessary.244  Some 
believed  it  to  be  self-evident  that  when 
charges  are  stated  on  a  per-minute  basis, 
the  length  of  the  call  is  determined  by 
the  caller.  Other  comments  suggested 
that  the  qualifying  language  (“unless  it 
is  otherwise  clear  fixtm  the  context 
*  *  *”)  was  ambiguous  and 

confusing.245 

The  Commission  has  dropped  this 
proposal  requiring  disclosure  that  the 
length  of  the  call  be  subject  to  caller 
discretion.  The  Commission  is 
persuaded  that  in  most  instances,  that 
fact  will  be  self-evident  to  the 
consumer.  Moreover,  the  Commission  is 
concerned  about  unduly  lengthening 
both  the  parable  and  the  required 
advertising  disclosures  by  an  added 
statement  that  may  have  only  marginal 
consumer  benefit.24e 


58  FR  at  13387. 

243  58  FR  at  13380  (questions  4  and  5]  and  13382 
(question  19). 

244  Comments  22  (Meganews)  at  4;  37  (PPl)  at  29- 
31,  40;  39  (USC)  at  29;  52  (iia)  at  22;  61  (ICN)  at 
4-6  Tr.  at  112-114. 

24sCommenU  35  (AIP)  at  3-4;  40  (NACAA)  at  4. 

244  DSC  noted  that  many  states,  as  well  as  some 
industry  guidelines,  require  that  advertising  for 
pay-per-call  services  billed  on  a  time-sensitive  basis 
disclose  the  length  of  the  average  call.  Comment  39 
(USC)  at  26-29.  NAAG  proposed  that  the  FTC 
require  disclosure  in  advertising  of  the  average  cost 
of  the  call  as  well  as  a  statement  that  "the  total 
amount  of  the  charges  increases  each  minute  that 
the  customer  stays  on  the  line.”  Comment  42 
(NAAG)  at  12  and  Attachment  1  at  2.  USPS 
recommended  that  both  advertising  and  preambles 
for  certain  calls,  involving  recorded  programs  that 
require  some  caller  interaction,  disclose  either  the 
average  length  and  cost  of  the  call  or  the  minimum 
and  maximum  length  and  cost.  Comment  59  (USPS) 
at  3  and  8.  The  FCC,  in  1991,  declined  to  include 
an  average  cost  disclosure  in  its  preamble 
requirement.  It  did  so  because  of  the  difficulties  in 
calculating  a  meaningful  average,  and  because  it 
was  "concerned  that  an  average  cost  requirement 
could,  itself,  be  used  to  deceive  consumers.”  FCC 
900  Telecommunications  Services  Rule  of  1991, 

1 23  at  12.  The  FTC  likewise  shares  these  concerns. 
For  example,  the  average  call  might  be  short  if  a 
number  of  consumers  hang  up  prematurely  because 
the  service  did  not  meet  their  expectations. 
Accordingly  the  commission  declines  to  include  an 
average  cost  or  length  disclosure  requirement  in 
either  advertising  or  the  preamble. 


The  proposed  requirement  for 
disclosure  of  the  cost  of  variable  rate 
calls,  §  308.5(a)(2)(iii),  evoked  very  little 
comment.  This  provision  remains 
unchanged  in  the  final  Rule.  For  these 
calls,  the  preamble  must  state  the  cost 
of  the  initial  portion  of  the  call,  any 
minimum  charges,  and  the  range  of  rates 
that  may  be  charged  depending  on 
options  chosen  by  the  caller.  This  seems 
to  be  the  minimum  necessary 
information  that  should  be  disclosed  for 
complex  programs  which  involve 
varying  rate  structures.  The  capability 
for  variable-rate  billing  within  the  same 
call  leaves  open  the  possibility  of 
deception  and  abuse  if  the  multi-rate 
structure  is  not  carefully  disclosed  to 
the  consumer.  The  Commission  has 
tried  to  construct  a  disclosure 
requirement  to  preclude  this  possibility 
of  misuse. 

Finally,  the  Rule  at  §  308.5(a)(2)(iv), 
as  mandated  by  the  TDDRA,247  requires 
disclosure  of  any  other  fees  that  will  be 
charged  for  the  service,  as  well  as  fees 
for  any  other  pay-per-call  service  to 
which  the  caller  may  be  transferred.  The 
required  disclosure  of  “any  other  fees 
*  *  •  for  the  service”  prevents  a  pay- 
per-call  provider  from  imposing 
undisclosed,  additional  charges  for  the 
service  by  designating  them  as 
something  other  than  the  cost  of  the 
call.  For  example,  such  additional  fees 
might  include  charges  for  computer 
time,  or  charges  for  the  mailing  of  print 
information  that  the  consumer  is 
supposed  to  receive  by  calling  the  900 
number.  AIP  noted  that  “(t)he  proposed 
rules  do  not  specify  whether  usual  toll 
charges  must  be  disclosed  where  such 
tolls  are  charged  in  addition  to  the 
charge  for  pay-per-call  services.”  248  The 
Commission  believes  that  the  clear 
intent  of  the  TDDRA  is  to  require  full 
disclosure  of  all  fees  the  consumer  will 
be  charged  in  order  to  receive  the 
advertised  service.  If  the  pay-per-call 
provider  imposes  a  “toll”  charge  upon 
the  caller,  in  addition  to  the  charge  for 
the  pay-per-call  service  itself,  that 
charge  should  be  disclosed  in 
advertising  and  the  preamble.  Likewise, 
if  multiple  calls  to  the  same  or  a 
different  number  are  required  to  receive 
the  advertised  service,  those  charges 
must  also  be  disclosed. 

Both  NACAA  and  NAAG  propose  that 
the  Commission  prohibit  a  pay-per-call 
provider  from  transferring  a  caller  from 
one  pay-per-call  service  to  another.249 
However,  the  TDDRA  does  not  prohibit 


24T 15  U.S.C.  5711(a)(2)(A)(ii). 

248  Comment  35  (AIP)  at  3. 

249Comments  40  (NACAA)  at  4;  42  (NAAG)  at  12. 


this  practice.2so  U  requires  only  that  full 
disclosure  be  made,  in  both  advertising 
for  and  the  preamble  to  the  first  pay-per- 
call,  of  the  cost  of  any  service  to  which 
the  caller  may  be  transferred.  Given  the 
apparent  congressional  intent  to  permit 
this  practice,  so  long  as  full  disclosure 
is  made,  the  Commission  declines  to 
prohibit  all  such  transfers.  It  is  hoped 
that  by  requiring  the  disclosure  of  the 
costs  of  multiple  services  within  one 
advertisement  and  one  preamble,  the 
use  of  such  transfers  will  be  limited  to 
those  services  where  such  a  transfer 
may  perform  a  legitimate,  non-deceptive 
purpose.  The  disclosure  obligation 
applies  to  any  program  where  the  caller 
may  be  transferred  to  another  pay-per- 
call  service  without  hanging  up  and 
dialing  the  second  number. 

(c)  Section  308(a)(3):  Changes  Begin 
After  the  Preamble 

The  preamble  must  state  that  charges 
for  the  call  will  begin,  and  that  to  avoid 
charges  the  call  must  be  terminated, 
three  seconds  after  a  clearly  discernible 
signal  or  tone  indicating  the  end  of  the 
preamble.  The  TDDRA  makes  no 
reference  to  a  signal  or  tone.  However, 
it  requires  that  callers  be  informed  that 
charges  begin  at  the  end  of  the 
introductory  message  and  that  the  pay- 
per-call  provider  enable  the  caller  to 
hang  up  at  or  before  the  end  of  that 
message  without  incurring  any  charge 
whatsoever.251  The  Commission 
included  the  tone  requirement  in  the 
proposed  rule,252  and  various  parties 
commented  on  this  provision.  AT&T 
supported  the  proposal,  noting  that 
“(t)his  signal  or  tone  would  clarify  any 
possible  misunderstanding  of  when  the 
charges  will  begin.”  253  However,  AT&T 
noted  that  such  a  tone  is  not  currently 
available  from  the  carrier  and  must 
emanate  from  the  provider’s  equipment. 
Some  industry  associations  and  pay-per- 
call  providers  opposed  the  requirement* 
asserting  that  a  tone  is  intrusive, 
unnecessary,  and  inappropriate  for  calls 
involving  live  conversation. 254  Their 
views  were  repeated  at  the  public 
workshop  conference.  On  the  other 


28u]t  appears  tliat  the  TDDRA  did  intend  to 
prohibit  transfer  from  an  800  or  other  toll-free 
number  to  a  pay-per-call  ser.-ice  (15  U.S.C. 
S711(aKlMI)  and  {a)(2)(F)),  and  the  Commission  has 
done  this  in  $  §  308.3(i)  and  308.'5(iH2)  of  the  Rule. 
See  parts  I1.B.9,  supra,  and  I1.D.9,  infra. 

281 15  U.S.C.  5711{a)(2KAKiii)  and  (a)(2MB). 

282  58  FR  at  13387. 

283  Comment  62  (AT8T),  Attachment  A  at  i. 

284  Comments  22  (Meganews)  at  4;  35  (AIP)  at  11; 
37  (PPl)  at  16.  41;  61  (ICN)  at  6;  63  (NAIS)  at  39. 
Some  of  the  opposition  to  the  proposal  seemed  to 
be  based  on  the  assumption  that  the  FTC  would 
require  the  tone  to  be  generated  by  the  carrier.  This 
was  not  the  intent  of  the  proposed  requirement,  and 
apparently  such  a  system  is  not  technologically 
feasible  at  the  present  time. 
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hand,  NCL  and  NACAA  both 
emphasized  that  a  tone  is  a  clear,  easily- 
unmrstood  signal  and  <me  that  is 
familiar  to  many  telephone-users 
because  of  its  prevalmt  use  on 
telephone  answering  machines. 

h  is  the  judgmmt  oi  the  Commission 
that  such  a  signal  or  tone  is  a  useful  and 
important  benchmark  to  indicate  to  the 
caller  that  the  introductory  message  has 
concluded  and  charges  are  about  to 
begin.x**  In  fact,  a  similar  requirement 
has  been  in  place  since  the  FQD  adopted 
its  regulations  in  1991.  Those 
regulations  mandate  that  billing  begin 
only  “after  a  specific  idmtified  event 
following  the  disclosure  message,  such 
as  a  signal  tone."  The  required  signal 
or  tone  need  not  be  intrusive^d 
annoying  as  feared  by  some  industry 
commenters.  It  could  be  a  chime  or 
other  musical  note  that  is  pleasing  to  the 
ear.  so  long  as  it  is  clearly  discernible 
by  the  caller. 

In  addition  to  the  signal  or  tone,  the 
proposed  rule  also  stated  that  the 
preamble  shall  inform  the  caller  that  he 
or  she  "may  avoid  any  idiarge  for  the 
call  by  hanging  up  at  or  before  the 
sound  of  the  tone."  2ss  a  few 
commmiters  opposed  this  provision, 
describing  the  message  as  an 
unnecessarily  negative  "kill 
message."  2M  The  language  of  the  final 
Rule  makes  clear  that  callers  must  be 
informed  both  when  charges  begin  and 
how  to  avoid  being  charged  for  the  call. 
However,  the  Commission  does  not 
intend  to  mandate  any  spedftc  language 
for  this  portimi  of  the  preamble.  The 
choice  of  words  is  left  to  the  discretion 
of  the  pay-per-call  provider,  so  long  as 
the  caller  is  left  wi^  no  doubt  as  to 
when  he  or  she  must  hang  up  to  avoid 
being  charged  for  the  call. 

(d)  Section  308.5(a)(4):  Parental 
Permission  Requir^  for  Those  Under 
18 

The  preamble  must  state  that  anyone 
under  the  age  of  18  must  have  parental 
permission  to  make  the  call.  Some 
commenters  suggested  that  the 
disclosure  not  be  required  for  all  pay- 
per-call  programs,  but  only  those 
programs  directed  to,  or  likely  to  be  of 
interest  to,  individuals  under  IS.zeo 
However,  the  TDDRA  clearly  requires 

“•Tr.  at  188-81. 

a**Tli«  Rule  then  requiim  an  edditionel  thiee- 
tecond  delay  to  allow  die  caller  •uflident  time  to 
hang  up  after  the  ngnal  or  tone.  See  discusaion  of 
S  308.5(b),  infra. 

47  CFR  e4.711(c)  (to  be  deleted  as  of 
November  1, 1993). 
u«98  FR  at  13387. 

sMCoounenU  39  (nSQ  at  42;  61  (lCN)al8;63 
(NAlS)al34. 

eMCommenU  34  (TPI)  at  6-7;  37  (PPI)  at  16, 40; 
61  (ICN)  at  6. 


the  disclosure  to  be  included  on  all  pay- 
per-call  progr8ms.36t 
A  few  commenters  suggested  that  the 
Commission  provide  model,  safe  harbor 
language  for  the  parental  permission 
advisory.262  CME  proposed,  for 
example:  "This  telephone  call  costs 
money.  If  you  are  under  18  and  you  do 
not  have  your  mom  or  dad’s  permission, 
hang  up  now  and  there  will  be  no 
chai^  for  this  call."  This  language  was 
derived  from  FTC  consent  orders  with 
certain  pay-per-call  providers.zea  While 
there  is  merit  to  the  CME  proposal,  the 
Commission  has  decided  not  to  try  to 
write  a  specific  disclosure  that  might  be 
appropriate  to  all  pay-per-call  programs. 
Tlie  language  mandated  by  the  FTC 
consent  orders,  and  now  proposed  by 
CME,  was  created  for  pay-per-call 
programs  specifically  directed  to  young 
children.  Such  programs  are  now 
prohibited  by  the  TDDRA  and  §  308.5(h) 
of  this  Rule.  However,  the  parental 
permission  advisory  must  be  included 
in  the  preambles  to  all  pay-per-call 
programs.  Some  of  these  programs  will 
be  d^irected,  or  clearly  of  interest,  to 
those  under  18.  Other  programs  may 
hold  little  interest  for  ^at  age  group. 
Given  the  inherent  difficulty  of  creating 
specific  language  that  would  be 
appropriate  to  such  a  broad  range  of 
programs,  the  Commission  has  declined 
to  do  so.  Those  who  produce  pay-per- 
call  programs  can  exercise  their 
discretion  in  developing  disclosures 
that  are  appropriate  bom  to  the 
particular  program  and  to  the  age  group 
to  which  the  words  are  directed. 

NACAA  proposed  a  requirement  that 
the  parental  consent  advisory  be  stated 
in  language  that  is  “no  higher  than  a 
fifth-grade  level.”26«  It  is  essential  to  the 
effectiveness  of  this  disclosure 
requirement  that  it  be  clear  and  readily 
understandable  to  the  population  under 
the  age  of  18,  including  some  children 
under  the  age  of  12.2«5  However,  the 
Commission  is  not  convinced  that  it  is 
necessary  to  mandate  a  specific 
educational  standard  for  the  disclosure. 

Ml  IS  U.S.C.  5711(a)(2)(AMiv). 

M2  Comments  53  (CME)  at  22-23;  60  (Pilgrim)  at 
12. 

^  Audio  Communications.  Inc.,  No.  C-3338 
Quly  24, 1991);  Tehline,  Inc.,  No.  C-3337  (July  24, 

1991) ;  Phone  ftegrainc,  Inc.,  D.  9247  (Dec.  10, 

1992) ;  Fone  T^econununications,  File  No.  912- 
3086  (March  17, 1993). 

M4  Comment  40  (NACAA)  al  8. 

MS  This  population  necessarily  includes  some 
children  under  the  age  of  12.  Even  though  pay-per- 
call  programs,  and  advertisements  for  such 
pro^ams.  cannot  be  directed  to  those  under  12 
(S§  308.3(e)  and  308JUb)),  children  in  that  age 
group  can  and  do  call  pay-per-call  services. 


(e)  Section  308.5(a)(5):  Information 
About  a  Federal  Program 

Finally,  if  the  pay-per-call  service 
provides  information  about  a  Federal 
program,  but  is  not  operated  or 
authorized  by  any  Federal  agency,  the 
preamble  must  state  that  the  service  is 
not  authorized,  endorsed,  or  approved 
by  any  Federal  agency.  In  the  proposed 
rule,  this  provision  simply  tracked  the 
requirement  set  forth  in  the  TDDRA.*®* 
However,  for  the  reasons  discussed 
above  with  regard  to  §  308.3(dl  of  the 
Rule  (which  requires  a  similar 
disclosure  in  advertising  for  such 
services),  the  Commission  has 
determined  that  the  requirement  should 
be  further  clarified.  Therefore,  language 
has  been  added  to  this  provision, 

§  308.5(a)(5),  to  make  clear  that  the 
disclosure  is  required  if  the  pay-per-call 
service  uses  a  trade  or  brand  name,  or 
any  other  term  that  reasonably  could  be 
interpreted  to  imply  a  Federal 
government  connection,  approval,  or 
endorsement.  Thus,  a  program  which 
purports  to  provide  information  about  a 
federal  benefit  program,  while  actually 
trying  to  sell  a  product  or  service,  would 
be  obligated  to  make  the  disclosure. 
Likewise,  a  program  that  does  provide 
information  on  a  Federal  program,  in 
more  than  an  incidental  manner,  would 
also  be  required  to  give  the 
disclosure.*®* 

2,  Section  308.5(b):  No  Charge  to  Caller 
for  Preamble  Message 

The  TDDRA  requires  providers  of 
pay-per-call  services  to  enable  callers  to 
hang  up  at  or  before  the  end  of  the 
preamble  message  without  incurring 
any  charge  whatsoever. *»«  In  the 
proposed  rule,  the  (Commission 
expanded  on  this  requirement  by 
allowing  consumers  to  hang  up  without 
charge  at  any  time  prior  to  five  seconds 
after  the  conclusion  of  the  preamble. 

The  (Commission  proposed  this 
additional  brief  period  in  order  to  give 
consumers  sufficient  time,  after  hearing 
the  complete  preamble  message,  to 
make  the  decision  to  disconnect  and  to 
do  so  without  incurring  any  charge  for 
^'the  call. 

In  the  NPR,  the  (Commission  sought 
comment  on  the  following  aspects  of 
this  provisions:  (1)  Its  usefulness,  as 
well  as  its  costs  and  benefits;  (2) 
whether  five  seconds  was  a  sufficient 
length  of  time  to  assure  that  consumers 
who  hang  up  at  the  end  of  the  preamble 

2M58  FRal  13387;  15  U.S.C  5711(a)(2)(A)(v). 

m7  However,  data  carvicet,  providing  the  non¬ 
verbal  transntiuion  of  information,  are  exempt  from 
the  preamble  requirement  under  $  308.5(d)  of  the 
Rule. 

*••15  U.S.C  57l1(a)(2MB). 
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will  not  be  billed  for  the  call;  and  (3) 
whether  the  Rule  should  require  some 
period  of  silence  between  the  end  of  the 
preamble  and  the  start  of  the  program  to 
indicate  to  consumers  that  this  was  the 
appropriate  time  to  hang  up  if  they  so 
choose.2«»  A  number  of  law 
enforcement  agencies  and  public 
interest  organizations  supported  some 
period  of  time  between  the  end  of  the 
preamble  and  the  commencement  of 
charges.*7o  For  example,  a  NARUC 
resolution  recommended  that  any 
Federal  regulation  of  pay-per-call 
services  require  sufficient  time  after  the 
preamble  to  allow  the  caller  to  hang  up 
without  incurring  a  charge.  In  addition, 
New  York  currently  requires  ten 
seconds  between  the  end  of  the 
preamble  and  the  commencement  of 
charges,  for  intrastate  pay-i}er-call 
services,  to  give  the  consumer  adequate 
time  to  respond  to  the  information  in 
the  preamble.271 
On  the  other  hand,  a  number  of 
providers  tmd  associations  representing 
their  interests  opposed  any  such  delay 
in  the  commencement  of  charges  as 
unnecessarily  burdensome  and 
restrictive.*72  ppi  noted  that  each 
additional  second  in  the  introductory 
period  costs  the  information  provider 
one  cent.  Other  providers  stated  their 
belief  that  consumers  have  sufficient 
notice  to  hang  up  if  they  do  not  wish  to 
be  charged,  given  the  preamble  and  the 
tone  requirement.273 
The  Commission  believes  that 
consumers  must  be  given  some  period 
of  time,  after  listening  to  the  entire 
preamble,  to  physically  hang  up  the 
telephone  and  still  not  be  charged  for 
the  call.  In  an  effort  to  balance  the  needs 
of  consumers  with  the  cost  of  this 
requirement  to  providers  of  pay-per-call 
services,  the  Commission  has  decided  to 
reduce  the  required  period  of  time  to 
three  seconds.  AT&T  noted  at  the  public 
workshop  conference  that  a  three- 
second  period  of  silence  currently  is 
required  by  that  carrier,  for  pay-per-call 
services  on  its  network,  between  the  end 
of  the  preamble  message  and  the 
commencement  of  cheirges.  According  to 
AT&T,  it  has  no  evidence  to  indicate 
that  such  a  time  period  is  inadequate. 

27*  The  Commission  believes  this  brief 


2s»58  FR  at  13362  (question  21). 

zra  Comments  10  (NARUC)  at  4, 18;  31  (CA)  at  9 
(at  least  Hve  seconds  of  silence;  if  no  silence,  at 
least  a  ten-second  delay);  40  (NACAA)  at  8  (five 
seconds  of  silence);  59  (USPS)  at  8  (at  least  two  or 
three  seconds  of  silence). 

*ri  Comment  27  (NYDPS)  at  2. 

272  Comments  22  (MegaNews)  at  4;  37  (PPI)  at  41; 
39  (nSC)  at  42;  61  (ICN)  at  6-7;  63  (NAIS)  at  34- 
39. 

273  See,  e.g.,  comment  22  (MegaNews)  at  4. 

27«Tr.  at  136. 


interval  will  be  sufficient  to  address 
consumers’  needs,  while  minimizing  the 
costs  to  providers. 

As  for  the  question  of  silence  after  the 
preamble,  PPI  noted  that  any  silence  on 
a  pay-per-call  service  is  “deadly”  to  the 
provider,  since  consumers  hang  up 
when  they  hear  siience.279  At  least  two 
other  providers  raised  a  similar  concern 
at  the  public  workshop  CGnference.276 
Given  this  potential  for  harm  to  the 
providers  of  pay-per-call  services,  the 
Commission  has  determined  that  no 
pieriod  of  silence  is  necessary  between 
the  preamble  and  the  start  of  the 
message.  The  Commission  does  not 
believe  that  consumers  will  be  confused 
if  the  message  begins  immediately  after 
the  preamble,  especially  since 
consumers  will  hear  a  signal  or  tone 
indicating  that  the  preamble  has 

ended.277 

At  least  two  commenters  suggested,  as 
an  alternative  to  a  period  of  delay 
between  the  preamble  and  billing,  that 
the  Rule  permit  providers  to  allow 
consumers  an  affirmative  means  of 
positively  accepting  charges  for  a  pay- 
per-call  service.278  For  example,  a  pay- 
per-call  service  may  state  in  the 
preamble  that  consumers  must  press  a 
certain  key  on  their  telephone  keypad  to 
indicate  that  they  accept  the  charges  for 
the  service.  The  program  would  not 
begin  until  consumers  take  the  required 
positive  action.  Although  the  major 
carriers  do  not  offer  positive  acceptance 
at  this  time,279  the  (Commission  believes 
this  option  should  not  be  precluded  by 
the  regulations.  Positive  acceptance 
gives  consumers  adequate  time  to 
decide  if  they  wish  to  be  billed  for  the 
call.  Any  further  delay  after  the 
consumer  indicates  acceptance  of 
charges  and  before  billing  commences 
would  be  superfluous.  Accordingly,  the 


275  Comment  37  (PPI)  at  41. 

27e  See  statement  of  TPl,  Tr.  at  158.  In  addition, 
Blake  Barker  of  USA  Today  noted  that  in  1968, 
when  he  was  a  provider  of  an  interactive  weather 
service,  the  loc^  public  utility  commission 
mandated  six  seconds  of  silence  between  the  end 
of  the  preamble  and  the  start  of  the  message.  Within 
90  days.  Mr.  Barker  stated  that  the  completed  calls 
to  this  service  dropped  by  63  percent  b^use 
consumers  incorrectly  thought  there  was  a  problem 
with  the  service.  Tr.  at  264-65.  See  also  Tr.  at  1 19. 

277  At  least  one  commenter  suggested  that  the 
proposed  regulations  were  unclear  as  to  the 
sequence  of  events  required  at  the  beginning  of  a 
pay-per-call  service.  See  comment  52  (DA)  at  32. 
The  Commission  believes  the  final  Rule  clearly 
requires  the  following  sequence  of  events;  (1)  A 
preamble  message,  containing  all  of  the  information 
required  by  $  306.5(a);  (2)  a  signal  or  tone, 
indicating  the  end  of  the  preamble;  and  (3)  an 
additional  three  seconds  after  the  sound  of  the 
signal  or  tone,  which  do  not  have  to  be  silent, 
before  charges  may  begin. 

278  Comments  23  (VRS)  at  6-7;  60  (Pilgrim)  at  13- 
14. 

278  Tr.  at  149-50. 


final  Rule  adopts  this  provision  as  an 
exception  to  the  required  three-second 
period  after  the  end  of  the  preamble. 

As  a  final  matter,  a  number  of 
commenters  suggested  that  providers 
should  be  permitted  to  bill  consumers 
for  the  cost  of  the  preamble,  if  the 
consumer  in  fact  decides  to  remain  on 
the  line  after  the  preamble  is 
complete.2Bo  On  the  other  hand,  at  the 
public  workshop  conference,  both 
NAAG  and  NAGAA  objected  to  any 
such  provision,  stating  that  the 
preamble  is  like  a  price  tag  for  which 
the  consumer  should  not  be  required  to 
pay.  281  While  the  Commission 
understands  the  providers’  contention 
that  charging  consumers  for  the 
preamble  on  completed  calls  may  be 
equitable,  we  believe  an  argument  can 
be  made  that  the  TDDRA  prohibits  such 
charges.282  At  a  minimum,  the  statutory 
language  signals  congressional  disfavor 
for  charging  consumers  for  the  preamble 
time.  Moreover,  the  F(X  recently 
considered  this  issue,  and  concluded 
that  providers  should  not  be  permitted 
to  charge  consumers  for  the 
preamble.283  Accordingly,  the 
Commission  declines  to  adopt  such  a 
provision. 

3.  Section  308.5(c):  Nominal  Cost  Calls 

The  TDDRA  gives  the  Commission  the 
discretion  to  exempt  from  the  preamble 
requirements  pay-per-call  services 
provided  at  “nominal  charges,  as 
defined  by  the  commission.”  284  As 
stated  in  the  NPR,  “(t)his  exemption 
provision  recognizes  that  below  a 
certain  minimal  level,  it  may  not  be  cost 
effective  for  the  provider  to  offer  the 
service  if  all  of  the  disclosures  required 
by  §  308.5(a)  must  be  included  in  a 
preamble  for  which  the  consumer 
cannot  be  charged.”  285  Therefore,  the 
proposed  rule  exempted  from  the 
preamble  requirements  any  pay-per-call 
service  for  which  the  total  cost,  whether 
billed  on  a  flat  rate  or  a  time  sensitive 
basis,  is  $2.00  or  less.  The  Commission 
also  asked  a  series  of  detailed,  factual 


2*ocomments  35  (AIP)  at  10-11;  51  (USA  Today) 
at  3.  9-10;  61  (ICN)  at  6-7;  63  (NAIS)  at  37. 

2»i  Tr.  at  102-03, 167. 

282  For  example,  the  TDDRA  states  that  preambles 
should  inform  the  caller  that  charges  for  the  call 
begin  at  the  end  of  the  introductory  message,  15 
U.S.C.  5711(a)(2)(A)(iv),  and  that  providers  should 
enable  the  caller  to  hang  up  at  or  before  the  end 

of  the  introductory  message  without  incurring  any 
charge  whatsoever  15  U.S.C  5711(aX2KB). 

283  FCC,  Order  on  Reconsideration,  Policies  and 
Rules  Concerning  Interstate  900 
Telecommunications  Services,  GC  Docket  No.  91- 
65, 11 12-17  at  7-9  (March  10, '  993)  ( "FCC 
Reconsideration  Order”). 

284 15  U.S.C  5711(a)(5)(B). 

283  58  FR  at  13375. 
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quesUcms  to  determine  whetbor  the 
$2.00  fee  level  was  approfniate.  mc 
A  Itt^  numbw  of  commenters 
suggested  various  rates  at  which  the 
nominal  cost  exemption  should  he  set, 
but  most  commmiters  provided  little  if 
any  factual  information  to  support  their 
contentions.  In  a  second  attempt  to  gain 
useful  data.  Commission  staff  at  the 
public  workshop  conference  asked  those 
in  attendance  for  specific  factual 
information  to  support  an  appropriate 
nominal  cost  level.  Once  again,  very 
little  evidence  was  forthcoming.  >*7 
The  commenters  presented  the 
foUowring  factual  information  to  us. 

First.  MQ  indicated  that  in  1992,  more 
than  50  percent  of  all  consiuner  requests 
for  credit  for  pay-percall  services  that  it 
received  were  for  services  costing  more 
than  $10.00,  while  less  than  30  percent 
of  consiuner  credit  requests  were  for 
calls  of  $5.00  or  less.^a  PPI  submitted 
an  ATT&T  mph  showing  that  during 
February  of  an  unidentified  year,  the 
refund  rate  for  calls  below  $10.00  was 
less  than  two  percent.’**  USA  Today, 
cited  comments  in  the  FCC  rulemaking 
proceeding  by  a  “major  interstate 
carrier.”  which  stated  that  12  percent  of 
the  total  amount  of  pay-per-call  services 
on  that  carrier’s  network  fell  below 
$2.00  in  charges,  while  30  percent  were 
under  $5.00  in  total  charges.  The 
diargeback  rate  for  these  programs  was 
less  than  2  percent.*** 

While  an  argument  can  be  made  that 
refund  rates  are  a  measure  of  the  level 
of  consumer  dissatisfaction,  it  is  also 
possible  that  consumers  simply  fail  to 
complain  about  low-cost  calls  they  find 
imsatisfactory.  NAAG  noted  at  the 
public  workshop  conference  that  its  law 
enforcement  experience  tends  to  show 
that  the  latter  scenario  is  more 
typical.’*!  Moreover,  both  NAAG  and 
NACAA  stated  that  the  nominal  cost 
exemption  should  not  be  set  at  the  level 
where  consumer  refund  requests  rise, 
but  rather  at  the  level  where  providers 
can  make  a  profit  even  thougn  they 
include  the  preamble  in  their 
programs.’*’  The  Commission  agrees. 
No  evidence  presented  by  any 
commenter  showed  that  providers 
caiuiot  make  a  profit,  while  still 
delivering  the  preamble,  on  calls  that 
cost  mme  than  $2.00.  In  addition,  it 
appears  that  Congress  wanted  to  limit 
any  exemption  for  nominal  cost  calls  to 


*wss  FR  at  13383  (ijiMation  22). 

TV.  at  80-87. 

aMCommant  32  (MO)  at  12. 
sMCommaBt  37  (ITQ  at  43  and  omuimbarad 
attadunant 

xBComnMDt  51  (USA  Today)  at  8-7. 
wTr.  at  86-87. 

MlV.  at  88-87. 02-«3. 


services  costing  either  $2.00  or  $3.00.’*’ 
Finally,  the  Commission  agrees  with  the 
commenters  who  stated  that  consumers 
can  he  equally  harmed  by  making  a 
number  of  calls  to  a  loww  priced  pay- 
per<»ll  service  as  by  one  call  to  a  higher 
priced  service.***  Arxordingly.  the 
Commission  has  decided  to  maintain 
the  $2.00  threshold  for  nominal  cost 
calls  that  will  be  exempt  from  the 
preamble  requirements  of  §  308.5(a). 

4.  Section  308.5(d):  Data  Service  Calls 

In  the  NPR,  the  Commission  asked 
whether  the  final  Rule  should  exempt 
from  the  preamble  requirements  data 
services,  i.e..  pay-per-call  services  that 
transmit  data  from  one  computer  to 
another.  The  exemption  would  address 
situations  where  no  individual  is 
present  to  receive  the  information  in  the 
preamble.’*’  A  number  of  commenters 
in  general  supported  such  an 
exemption.’**  Bell  Atlantic  noted  that 
such  calls  have  not  caused  the  same 
consumer  problems  as  have  voice 
messages.  BA  states  that  facsimile 
machines  may  disconnect  in  the  time  it 
takes  to  complete  a  preamble.  Moreover, 
the  FCC  recently  determined  that 
legitimate  pay-per-call  data  services 
may  not  be  able  to  place  a  verbal 
preamble  on  their  programs,  because  no 
reasonable  method  exists.’*’ 

Based  on  this  information,  the 
Commission  believes  an  exemption 
frum  the  preamble  requirements  is 
appropriate  for  data  services.  Section 
308.5(d)  of  the  Rule  sets  forth  this 
exemption,  and  states  that  it  applies 
only  when  the  entire  call  consists  of  the 
non-verbal  transmission  of  information. 
In  other  words,  this  exemption  applies 
to  any  call  in  which  two  machines  [i.e., 
computers,  facsimile  machines  or  the 
like)  communicate,  without  the 
transmission  of  the  spoken  word. 
However,  the  exemption  will  not  apply 
to  an  entertainment  program  providing 
music  instead  of  the  spoken  word. 

5.  Section  308.5(e):  Bypass  Mechanism 

The  TDDRA  gives  the  Commission 
discretion  to  exempt  frnm  the  preamble 
requirements  calls  from  frequent  callers 
or  regular  subscribers  using  a  bypass 


*•3  Sw  S«aate  Raport  at  13. 18.  The  FCC  also 
Umitad  tba  nominal  cost  axamplion  to  the  praambla 
raquiramanU  at  $2.00  in  both  its  original 
ragulations  of  tha  pay-par-call  industry.  47  CFR 
64.711(a),  and  in  its  racxmsideratioa  of  those 
regulations  reiaasad  in  Mardi  1003.  FCC 
ReconsMaration  Order.  H  5-8  at  4-6. 

sMCoouBsals  18  (Ball  Atlantic)  at  addandiun;  53 
(CME)  at  20-22. 

58  FR  at  13383  (question  24). 

Comments  18  (Bdl  Atlantic)  at  addendum;  31 
(CA)  at  10;  37  (PPI)  at  45;  52  (HA)  at  10-12.  33- 
34;  62  (ATOT),  AUachmant  A  at  i-ii. 
s«7FGC  Reconsideration  Order,  1 11  at  7. 


mechanism  to  avoid  listening  to  the 
preamble.’**  However,  the  Act  further 
requires  that  any  such  bypass 
mechanism  be  disabled  after  the 
institution  of  any  price  increase  for  “a 
period  of  time  sufficient  to  give  such 
frequent  callers  adequate  and  sufficient 
notice  of  the  price  change.”  ’** 
Accordingly,  the  proposed  rule  stated 
that  providers  of  pay-per-call  services 
that  offer  frequent  callers  the  option  of 
activating  a  bypass  mechanism  to  avoid 
the  preamble  will  not  be  in  violation  of 
§  308.5(a).  provided  that  any  such 
bypass  mechanism  is  disabled  for  no 
less  than  30  days  after  the  institution  of 
a  price  increase  or  a  change  in  the 
nature  of  the  service  ofiered.  In  the  NPR, 
the  Commission  asked,  among  other 
things,  if  this  exemption  was  useful  and 
appropriate.3oo 

The  limited  number  of  commenters 
who  responded  to  this  proposal 
generally  supported  the  exemption.30! 

believed  that  the  bypass  mechanism 
should  be  disabled  for  60  days  after  any 
“significant”  change  in  the  preamble, 
while  PPI  stated  that  the  bypass  should 
be  disabled  for  only  15  days  after  a 
change  in  the  program.  The  Commission 
continues  to  believe  that  30  days  is  an 
appropriate  period  of  time  to  give 
frequent  callers  adequate  and  sufficient 
notice  of  any  increase  in  price  or  change 
in  the  nature  of  the  service  offered. 
Accordingly,  the  (Commission  is 
adopting  the  proposed  language  of  this 
section  in  the  final  Rule.’*’ 


15  U.S.C  571 1(a)(5)(A). 

»«15  U.S.C.  S711(aM2)(E). 

MOS8  FR  at  13383  (question  23). 

301  Comments  27  (NYDPS)  at  2;  31  (CA)  at  10;  37 
(PPI)  at  43-45.  CA  suggested  that  any  bypass  code 
should  be  vendor  specific,  so  that  casu^  callers 
cannot  activate  the  bypass  on  programs  for  which 
they  have  not  heard  die  preamble.  The  Commission 
does  not  believe  such  a  specific  requirement  is 
necessary,  since  callers  who  use  a  bypass 
mechanism  do  so  at  their  own  risk,  knowing  they 
are  skipping  important  disclosure  information  in 
the  preamble. 

■'«i  Some  providers  suggested  that  the  bypass 
mechanism  may  be  a  vehicle  for  consumers  to  avoid 
pay-per-<^  service  charges,  if  information  is 
jirovided  during  the  preamble  period,  since 
providers  cannot  bill  for  the  time  it  takes  to 
complete  a  preamble  message.  For  example,  if 
consumers  call  a  pay-per-call  service,  immediately 
bypass  the  preamble,  and  obtain  the  information 
they  seek  within  the  normal  preamble  time,  those 
consumers  will  not  be  billed  for  their  calls,  even 
though  they  obtained  information  horn  the 
programs.  See  comment  37  (PPI)  at  16-19;  Tr.  at 
101-02.  While  tha  Commissim  recognises  this 
problem  exists,  a  provider  is  not  required  to  use  a 
bypass  mechanism.  Furthermore,  while  carriers 
currently  may  not  beaUe  to  detect  when  a 
consiuner  has  activated  a  bypass  mechanism,  they 
may  develop  such  an  ability  in  the  hiture.  Nothing 
in  the  Conunission’s  Rule  should  be  interpreted  as 
prohibiting  a  provider  from  initiating  billing  as 
soon  as  a  caller  has  bypassed  the  preamble. 
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6.  Section  308.5(f):  Billing  Limitations 

Congress  required  the  Commission  to 
prohibit  providers  of  pay-per-call 
services  from  billing  consumers  in 
excess  of  the  amounts  described  in  the 
preamble,  and  firom  billing  for  services 
provided  in  violation  of  tlM  rules 
prescribed  by  the  Commission  pursuant 
to  the  TODRA.soa  The  proposed  rule 
incorporated  this  prohibition. 

The  CommissicMi  received  only  one 
comment  concerning  this  provision. 
NAAG  suggested  that  providers  of  pay- 
per-call  services  also  1m  prohibited  horn 
billing  consumers  fix'  any  services 
provided  in  violation  of  any  other  law, 
regulation  or  rule,  not  simply  the  final 
Rule  adopted  by  the  Commission  in  this 
prooeeding.sM  The  Commission 
believes  such  a  provision  could  be  quite 
burdensome,  because  it  would  require 
billing  entities,  through  their  collection 
contracts  with  providers,  to  make 
evaluations  of  other  Federal  or  state 
laws  and  regulations  about  which  they 
may  have  no  knowledge.  Mcxeover, 
states  have  their  own  enforcqpnent 
programs  for  these  purposes. 
Accordingly,  the  Commission  is 
adopting  the  language  as  proposed  in 
the  NPR. 

7.  Section  3085. (g):  Stopping  the 
Assessment  of  Time  Based  Charges 

The  TDDRA  mandates  regulations 
requiring  providers  of  pay-per-call 
services  to  stop  the  assessment  of  time- 
based  chaiges  immediately  upon 
disconnection  by  the  caller.3os  The 
proposed  rule  adopted  this  provision 
verbatim.  The  Commission  received  no 
comments  cm  this  requirement,  as 
proposed,  and  therefore  is  incorporating 
this  provision  into  the  final  Rule.  As 
stated  in  the  NPR.  the  Commission 
recognizes  that  time-sensitive  billing  is 
accomplished  in  one-minute 
increments,  and  that  any  portion  of  a 
minute  will  be  billed  as  a  full  time. 

Such  a  billing  method  will  not  be 
considered  a  violation  of  this  provision. 

8.  Section  3085.(h);  Prohibition  on 
Services  to  Children 

Pursuant  to  the  TDDRA.aoe  the 
proposed  rule  imposed  a  ban  on  pay- 
per-call  services,  except  for  bona  fide 
educational  services,  directed  to 

SOS  15  U.S.C.  5711(a)(2KG).  Title  1  of  the  Act 
imposes  a  similar  requirement  on  common  carriers 
that  bill  for  pay-pern^l  services.  The  carrier  must 
ensure  that  a  t^phone  subscriber  is  not  billed  for 
any  swvicas  that  the  carrier  knows,  or  reasonably 
should  know,  were  provided  in  violation  of 
regulations  issued  by  die  FTC  pursuant  to  title  II  of 
(he  Act.  47  U.S.C.  228(d)(1). 

so«  Comment  42  (NAAG)  at  16-17. 

so*  15  U.S.C.  5711(a)(2)(D). 

so*  15  u  s  e.  5711(a)(2)(C). 


children  under  the  age  21.  In  a  manner 
similar  to  the  ban  on  advertisements  for 
pay-per-call  services  that  are  directed  to 
children  under  12,  the  proposed  rule 
framed  this  ban  in  terms  of  a  rebuttable 
presumption. 

For  the  reasons  set  forth  in  part  n.B.5, 
supra,  concerning  the  prohibition  on 
directing  advertising  of  pay-per-call 
services  to  children  under  12,  the 
Commission  is  eliminating  the  use  of  a 
rebuttable  presumption  in  this  section 
of  the  final  Rule  as  well.  Instead,  the 
Rule  sets  forth  the  criteria  the 
([kimmission  'will  use  to  determine 
whether  a  pay-per-call  service  is 
directed  to  cl^dren  under  the  age  of  12. 
These  criteria  include  the  following:  (1) 
Whether  the  pay-per-call  service  is 
advertised  in  the  manner  set  forth  in 
§§  308(e)(2)  and  (3)  of  the  Rule;  and  (2) 
whether  the  pay-per-call  service, 
regardless  of  when  or  where  it  is 
advertised,  is  directed  to  children  under 
12  in  light  of  its  subject  matter,  content, 
language,  featured  personality, 
characters,  tone,  message  cx  the  like. 

9.  Section  308 .5(0:  Prohibition 
Concerning  Toll-Free  Numbers 

The  TDDRA,  in  title  II.  prohibits  the 
providing  of  pay-per-call  services 
“through  an  BOO  number  or  other 
telephone  number  advertised  or  widely 
understood  to  be  toll  fiee.”*o^  The 
proposed  rule  tracked  this  statutory 
language.3oa  However,  some 
commenters  suggested  the  need  to  make 
it  clear  that  the  Rule  pre^ibits  any 
charge  for  a  call  to  an  800  number,  even 
if  there  is  no  actual  connection  or 
transfer  to  a  900  number.3o«  Others 
suggested  that  the  Rule  explicitly 
prohibit  collect  call  backs  that  result 
from  a  call  to  an.BOO  number.3io  it  is 
clear  from  title  I  of  the  TDDRA  that 
Congress  intended  to  prohibit  both  of 
these  uses  of  800  telephone  numbers.3ii 
Accordingly,  in  the  final  Rule,  the 
provision  concerning  toll-fiee  numbers, 
§  308.5(i),  has  been  expanded  to  parallel 
the  statutory  provision  on  common 
carrier  requirements,  as  well  as  the 
relevant  FCC  regulations  restricting  the 
use  of  800  numbers.312 

The  prohibited  uses  of  800  and  other 
toll-free  numbers3J3  include:  (1)  The 

15  U.S.C.  57n(a)(2)(F). 

30*  58  FR  at  13388. 

sooComments  21  (NCL)  at  17-18,  40  (NACAA)  at 
7;  Tr.  at  74.  76-78. 

310  Comments  55  (GTE)  at  2-4,  81  (Sprint)  at  13. 

31147  U.S.C.  288(c)(6). 

312  47  CFR  64.1504. 

21 3  This  provision  also  has  been  modiFied  to 
prohibit  any  person,  not  just  pay-per-call  providers, 
from  engaging  in  these  practices.  This  is  necessary 
to  address  a  problem  inherent  in  the  definition  of 
“pay-per-call  services."  That  definition,  as  sat  forth 


calling  party  being  assessed  a  charge  for 
the  call  simply  by  virtue  of  completing 
the  call;  (2)  calling  party  being 
connected  to  an  access  numbw  for.  or 
otherwise  transferred  to.  pay-per-call 
service;  (3)  the  calling  party  being 
charged  for  information  conveyed 
during  the  call,  unless  there  is  a 
presubscription  or  comparable 
arrangement;  and  (4)  the  calling  party 
being  called  beck  collect  for  the 
provision  of  audio  or  data  information 
services,  simultaneous  voice 
conversation  services,  or  products.3i4 

NAAG  suggested  that  this  provision 
also  inedude  a  reference  to  local 
numbers.3is  However,  the  provision 
covers  any  telephone  number  that  is 
“widely  understood  to  be  toll  free." 

This  would  include  total  numbers 
where  the  consumer  expects  the  call  to 
be  a  tool-free  one. 

AIP  suggested  that  this  section  should 
apply  only  to  calls  billed  through  the 
telephone  company  and  not  to  service 
that  are  “billed  privately,”  3i6  The 
Commission  does  not  believe  that 
(Congress  intended  to  limit  the 
prohibited  conduct  to  services  billed 
through  the  telephone  bill.3»7  Toll-free 
numb^  can  be  used  to  provide  pay- 
per-call  services  in  only  two  situations. 
First,  calls  to  toll-free  telephone 
numbers  can  be  billed  pursuant  to  a 
presubscription  arrangement  that  meets 
the  criteria  set  forth  in  §  30B.2(e). 
Second,  calls  to  toll-free  telephone 
numbers  also  can  be  billed  to  credit  or 
charge  card  accounts,  if  authorized  by 
the  caller,  since  the  definition  of 
presubscription  arrangement  also 
includes  calls  billed  in  that  manner. 
Apart  from  these  two  situations,  charges 

in  title  I  of  the  statute.  47  U.S.C  228(i).  and 
incorporated  into  this  Rule,  $  308.2(c),  includes  a 
provision  that  such  services  are  acc»<sed  through 
use  of  a  900  telephone  number  (or  otfaar  prefix  or 
area  code  designated  by  the  FCC).  Therefore,  an 
information  provider  that  is  charging  customers  for 
information  conveyed  pursuant  to  a  call  to  an  800 
telephone  number  is  iwt,  by  definition,  a  “provider 
of  pay-pw-call  services.”  The  problem  is  resolved 
by  prohibiting  any  person  from  engaging  in  such 
conduct. 

3i«  Summit's  comment  describes  a  system  for 
providing  audio  infonnati(»  via  calls  to  an  BOO 
number  and  collect  call  backs.  As  described,  the 
system  affords  the  consumer  two  opportunities  to 
indicate  positive  acceptance  of  a  cmilect  return  call. 
Summit  requests  tiiat  the  FTC  include  in  its  Rule 
provisions  governing  this  type  of  service.  However, 
it  is  clear  that  the  TDDRA  prohibits  this  type  of 
service.  See  47  U.S.C.  228(c)(6)(D).  After  the 
effective  date  of  this  Rule,  and  the  parallel  FCC 
regulations,  the  use  of  800  numbers  to  generate 
collect  call  backs  will  no  longer  be  permitted. 

31S  Comment  42  (NAAG),  Attachment  1  at  6. 

3i«Comm«»t  15  (AIP)  at  11-12. 

2ir  Under  15  U.S.C.  5711(aX4),  Congress 
authorized  the  Commission  to  include  provisions 
necessary  to  prevent  evasion  of  its  regulations 
through  the  use  of  ahenutive  billing  procedures. 
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for  calls  to  800.  and  other  toll-free 
numbers,  are  prohibited. 

10.  Section  308.5(f):  Disclosure 
Requirements  for  Billing  Statements 

The  TDDRA  requires  providers  of 
pay-per-call  services  to  ensure  that  any 
billing  statements  for  their  pay-per-call 
service  charges:  (1)  Display  those 
charges  in  a  part  of  the  consumer’s  bill 
that  is  identified  as  not  being  related  to 
local  and  long  distance  telephone 
charges;  and  (2)  for  each  charge  so 
displayed,  specify,  at  a  minimum,  the 
type  of  service,  the  amount  of  the 
charge,  and  the  date,  time  and  duration 
of  the  call.31*  The  proposed  rule 
incorporated  these  provisions.  In 
addition,  the  NPR  asked  whether  the 
provider's  name,  address  or  city  and 
state  should  be  required  in  the  billing 
statements  discussed  in  this  section  of 
the  proposed  rule.s^e 

One  commenter  stated  that  the 
requirement  in  the  proposed  rule  that 
pay-per-call  service  charges  be 
displayed  in  a  separate  part  of  the 
consumer’s  telephone  bill  was 
unnecessary.320  However,  this 
requirement  is  mandated  by  the  TDDRA. 
and  carmot  be  deleted.^zi 

Another  commenter  stated  that  the 
separate  identification  of  charges  for 
pay-per-call  services  is  appropriate,  but 
that  the  Commission  should  not  require 
these  charges  to  be  segregated  on  a 
separate  page  of  the  cxmsumer’s  bill, 
since  any  additional  pages  in  a 
telephone  bill  increases  costs  to  the 
billing  entities  and  ultimately  to  the 
providers.323  The  Commission  did  not 
intend  that  charges  for  pay-per-call 
services  must  be  printed  on  a  separate 
page  of  the  consumer’s  telephone  bill. 
Rather,  pay-per-call  charges  simply 
must  be  displayed  in  a  portion  of  the 
consumer’s  bill  that  is  identified  as  not 
being  related  to  local  and  long  distance 
telephone  charges.  The  meth^  and 
manner  used  to  segregate  these  charges, 
and  to  identify  them  as  not  being  related 
to  other  telephone  charges,  is  left  to  the 
discretion  of  the  billing  entity.  The 
Commission  believes  this  section  of  the 
proposed  rule  provides  the  proper 
degree  of  flexibility  to  the  industry, 
while  cresting  the  necessary  separation 


*«•  15  U.S.C.  S711(bM2KH).  TiUe  1  of  the  Act 
impoMt  the  tame  raqulmnanU  on  common  carriers 
that  offer  billing  and  collection  services  to  pay-per- 
call  service  providers.  47  U.S.C.  22S(dK4). 

»*58  FR  at  13382  (quesUon  IS.b). 
sao  Comment  22  (MegaNews)  at  S. 

See  15  U.S.C  5711(aM2XHMi). 

323  Comment  50  (BellSouth)  at  6.  See  also 
comment  55  (GTE)  at  4-5  (the  section  should  only 
require  that  the  billing  statement  "display  the  pay- 
per-call  service  charges  in  such  a  way  as  to  clearly 
distinguish  them  from  the  consumer's  local  and 
long  distance  telephone  charges"). 


in  consumers’  telephone  bills  between 
pay-per-call  charges  and  local  and  long 
distance  telephone  charges. 

Accordingly,  the  Commission  is 
editing  this  provision  as  proposed. 

Tne  propose  rule  also  r^uired  all 
pay-per-call  service  charges  on  a 
consumer’s  bill  to  specify  the  type  of 
service,  the  amount  of  the  charge,  and 
the  date,  time  and  duration  of  the  call. 
One  commenter  noted  a  potential 
problem  with  this  provision.  According 
to  US  West,  when  a  pay-per-call  service 
is  billed  on  a  flat-rate  basis,  the  billing 
entity  may  not  receive  information  on 
the  duration  of  the  call,  since  that 
information  is  irrelevant  to  the  amount 
of  the  charge  for  the  call.^za  To  address 
this  concern,  the  final  Rule,  at 
§  308.5(j)(2),  includes  a  provision  that 
the  duration  of  the  call  need  only  be 
specified  for  calls  billed  on  a  time- 
sensitive  basis. 

In  response  to  the  NPR  question 
whether  the  provider’s  name  or  address 
should  be  required  on  a  consumer’s 
billing  statement,324  CA  and  NACAA 
both  stated  that  such  a  provision  would 
aid  consumers  and  enforcement 
agencies  in  determining  the  identity  of 
the  provider.32s  Many  other  commenters 
opposed  this  proposal,  however. 
Ameritech  stated  that  the  inclusion  of 
additional  information  about  the 
provider  on  a  consumer’s  bill  would 
increase  both  the  size  and  complexity  of 
the  bill,  which  ultimately  may  produce 
a  negative  consumer  reaction.32e 
BellSouth  and  US  West  both  stated  that 
it  would  be  difficult  for  the  local 
exchange  carrier  to  keep  a  current 
database  of  this  information.327  At  the 
public  workshop  conference,  both 
USTA  and  ICN  noted  that  each 
additional  line  of  information  placed  on 
a  consumer’s  telephone  bill  increases 
the  costs  to  produce  that  bill.aza  Finally, 
a  number  of  commenters  stated  that  it 
is  not  necessary  to  present  this 
information  on  the  consumer’s 
telephone  bill,  since  consumers  are  able 
to  call  a  toll-free  telephone  number  to 
obtain  this  information.zze 

After  considering  the  comments  on 
this  matter,  the  Commission  has 
determined  that  the  costs  to  providers 
and  billing  entities  of  having  this 
information  printed  on  a  consumer’s 
telephone  bill  outweighs  the  benefits  of 
such  a  requirement  to  consumers  and 


333Conunail  57  (US  West)  at  11-12. 

33«  58  FR  at  13382  (question  18.b). 

323Conunents  31  (CA)  at  9;  40  (NACAA)  at  9. 

33*  Comment  29  (Ameritech)  at  2-3. 

337  Comments  50  (BellSouth)  at  7;  57  (US  West) 
at  14-15. 

33a T».  at  231-32,  245-47. 

32«Comments  13  (NTCA)  si  5-6,  29  (Ameritech) 
at  2-3:  SO  (BellSouth)  at  7;  57  (US  West)  at  14-15. 


law  enforcement  agencies.  This  is 
especially  true  since  billing  entities  are 
required  to  provide  consumers  with  a 
toll-free  telephone  number  to  obtain 
additional  information  about  any  pay- 
per-call  charges. 

Title  I  of  the  TDDRA  requires 
common  carriers  to  disclose  on  a  billing 
statement  a  local  or  toll-free  telephone 
number  where  consumers  can  obtain 
answers  to  their  questions  and 
information  on  their  rights  and 
obligations  with  regard  to  their  use  of 
pay-per-call  services,  and  can  obtain  the 
name  and  mailing  address  of  any 
provider  of  pay-per-call  services  offered 
by  that  carrier.33o  Given  this  carrier 
requirement,  and  the  importance  of 
such  information  to  consumers,  the 
Commission  has  decided  to  add  a 
similar  provision  to  the  final  Rule. 

Thus;  providers  of  pay-per-call  services 
shall  endure  that  any  billing  statement 
for  such  provider’s  charges  shall  display 
the  local  or  toll-free  telephone  numl^r 
discussed  above.33i  No  other 
requirements  have  been  added  to  this 
section  of  the  final  Rule. 

1 J.  Section  308.5(k):  Refunds  to 
Consumers 

Pursuant  to  the  TDDRA,332  ihe 
proposed  rule  stated  that  the  provider  of 
pay-per-call  services  shall  be  liable  for 
re^nds  to  consumers  who  have  been 
billed,  and  have  paid  charges,  for  pay- 
per-call  services  found  to  have  violated 
any  provision  of  the  final  Rule  or  any 
other  Federal  rule  or  law.333  The 
Commission  received  only  two 
comments  concerning  this  section.  First, 
USTA  stated  that  this  provision  should 
permit  credits  to  consumers,  in  addition 
to  requiring  refunds.334  According  to 
USTA,  local  telephone  companies,  who 
deal  with  their  customers  on  a  recurring 
monthly  basis,  prefer  to  issue  credits  on 
a  monthly  bill  rather  than  refunds  when 
a  customer  inquiry  is  resolved  in  the 
customer’s  favor.  USTA  stated  that  the 
final  Rule  should  not  inadvertently 
prevent  this.  The  Commission  agrees. 
Actual  cash  refunds  to  consumers  may 
not  be  necessary,  when  pay-per-call 
programs  are  found  to  have  violated 
Federal  law,  if  in  fact  consumer  redress 
can  be  distributed  more  quickly  and 
with  less  expense  by  way  of  credits  on 
consumers’  telephone  bills.  The  final 


33«47  U.S.C.  228{d)(4MC). 

331  Such  a  provision  is  also  important  to  ensure 
that  third  party  billers,  not  covert  by  the  FCC  rules 
governing  carriers,  also  disclose  on  their  bills  for 
pay-per-call  services  this  local  or  toll-free  telephone 
number. 

333  1  5  U.S.C.  5711(a)|2Ml). 

333  58  FR  at  13388. 

3»«Comnienl  16  (USTA)  at  13. 
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Rule  has  been  modihed  to  permit  such 
credits. 

NAAG  submitted  the  second 
comment  concerning  this  section  of  the 
proposed  rule.  NAAG  recommended 
that  providers  should  be  liable  for 
refunds  to  consumers  for  programs 
found  to  have  violated  any  law, 
regulation  or  rule,  whetfam*  state  or 
F^eral.335  The  Commission  believes 
that  expanding  this  provision  to  cover 
any  state  law,  regul^on  or  rule  would 
in  effect  require  the  Commission  to 
expend  considerable  resources 
mmitoring  and  enforcing  the  laws  of  all 
hity  states.  Mcneover,  states  can  exercise 
their  independent  authority  in  this  area. 
Accordin^y,  with  the  exception  of  the 
minor  change  discussed  above,  this 
section  of  t^  proposed  rule  remains 
unchanged. 

12.  Section  308.5(1):  Service  Bureau 
Liability 

In  the  NPR,  the  Commission  asked 
whether  service  bureaus  should  be 
required  to  monitor  all  pay-per-call 
services  that  operate  on  their 
equipment,  and  be  held  liable  for  some 
or  all  violations  of  the  Rule  by  those 
services.33*  Two  commenters  responded 
negatively.  PPI  stated  that  such  a 
provision  would  be  a  “discriminating 
and  unwarranted  intrusion  on  this 
industry,”  asr  while  Pilgrim  maintained 
that  liability  should  be  placed  only  on 
the  party  who  has  responsibility  or 
control  over  the  activity .3»»  on  the  other 
hand,  a  number  (rf  oonunenters 
suggested  that  such  liability  is 
appropriate.  CA  claimed  that  providers 
have  hidden  behind  service  bureaus  in 
the  past,  making  if  difficult  for 
consumers  to  resolve  complaints.339 
NACAA  argued  that  service  bureau 
liability  is  appropriate,  if  the  company 
knew  or  should  l^ve  known  of  the 
violations,  since  it  is  providing  the 
necessary  equipment  for  the  violation  to 
occur. 340  Southwestern  agreed,  for  the 
following  reasons:  A  service  bureau  is 
often  the  only  perty  with  direct  contact 
to  the  provider;  it  profits  from  the  pay- 
per-call  service;  and  it  can  move  the 
fastest  to  effect  any  necessary  changes  in 
a  program  found  to  be  violating  the 
Rule.341  Finally,  U^S  stated  that  since 
a  service  bureau  profits  from  pay-per- 
call  services,  it  should  be  li^le  for 
violations  and  be  required  to  forfeit  its 


m  Comment  42  (NAAG)  at  17. 
se  PR  at  13363  (question  29). 
Commont  37  tPK)  at  47. 
33«Comm8nt  60  (TOgrim)  at  17. 
sssConunent  31  (CA)  at  10-11. 
Comment  40  (NACAA)  at  10. 
Comment  44  (Southwestern)  at  3. 


income  from  any  promotion  found  to 
violate  the  Ruls.34a 

Based  on  the  comments,  the 
([ktmmission  believes  that  some  degree 
of  service  bureau  liability  is  warranted. 
Service  bureaus  provide  the  equipment, 
and  often  numerous  other  forms  of 
assistance,  to  providm  of  pay-per-call 
services.  Without  service  bui^u 
assistance,  many  providers  would  be 
unable  to  distribute  their  programs. 

Given  service  bureaus’  d^ree  of 
involvement  in  the  delivery  of  pay-per- 
call  services,  as  well  as  the  profits  they 
make  from  these  s«vices.  the 
Commission  concludes  that  they  should 
be  held  liable  for  violations  of  the  Rule 
by  their  client  providers.343 

At  the  same  time,  however,  the 
Commission  has  determined  that  service 
bureau  liability  should  not  be  absolute. 
The  Commission  imderstands  that  it 
may  be  impossible  for  a  service  bureau 
to  monitor  constantly  all  programs 
operating  on  its  equipment,  and  that 
providers  may  diwge  programs  without 
the  knowlet^e  or  consent  of  the  service 
bureau.  Accordingly,  the  final  Rule 
states  that  a  smvice  bureau  shall  be 
liable  for  violations  of  the  Rule  by  pay- 
per-call  services  using  its  call 
processing  facilities  only  where  the 
service  biueau  either  knew  or  should 
have  known  of  the  violation. 

Where  service  bureaus  assist  pay-per- 
call  providers  in  the  creation  of  pay-per- 
call  programs  and  advertising  for  su(± 
programs,  they  likely  will  be  in  a 
position  to  know  whether  th«o  are 
violations.  Similarly,  if  a  service  bureau 
receives  a  number  of  consumer 
complaints,  w  information  that  a 
program  is  generating  a  high  rate  of 
billing  error  notices,  the  service  bureau 
would  be  alerted  to  the  fact  that 
violations  may  be  occurring. 

13.  Other  Questions 

The  NPR  posed  a  series  of  additional 
questions  concerning  the  operation  of 
pay-per-call  services.  For  example,  the 
TDORA  states  that  the  Commission  shall 


M2  CcNnment  59  (USPS)  at  8-9. 

Ml  FOC  regulations  enactad  punuant  to  the 
TDDRA  mandate  that  common  carriers  aaaigning 
niunben  ior  pey-per-cail  aervices  must  require,  by 
contract  or  taritT,  that  the  provider  of  the  services 
comply  with  tin  FTC  regulations  enacted  pursuant 
to  titlce  H  and  HI  of  the  Act.  47  U.S.G  Z26(c)(1): 

47  CFR  64.1502.  In  addition,  sudi  carriers  must 
specify,  by  contract  or  twiff,  that  programs  not  in 
complianoe  with  FTC  regulations  will  bo 
tenninated  following  notice  to  the  information 
provider.  47U.S.C  228(c)(2);  47  CFH  64.1503.  In 
those  instances  where  the  common  canier  contracts 
directly  with  a  service  bureau,  that  in  turn 
subcontracts  with  indhridoal  pay-par-call  providers, 
it  appears  that  the  canier  %viU  have  to  require  the 
service  bureau  to  require  compliance  wiQi  the  FTC 
rule  those  information  providers  usiqg  its  call 
processing  facilities. 


consider  requiring  provides  of  pay-per- 
call  services  to  automatically  disconnect 
a  call  after  one  full  cycle  of  the 
programs.  344  In  the  NPR.  the 
Commission  asked  whether  the  final 
Rule  should  require  such  a 
disconnection. 345  NACAA  believed  that 
such  a  requirement  would  be 
appropriate,  since  consumers  can  redial 
if  they  want  to  hear  a  program  again.340 
On  the  other  band.  Bell  Atlantic  argued 
that  such  a  provision  would  not  be  in 
the  public  interest,  since  many  callers 
may  want  to  hear  a  program  a  secmid 
time.347  The  Commission  agrees  with 
the  latter  view.  Consumers  will  be  told 
the  cost  of  the  program  in  both  the 
advertisement  and  the  preamble.  With 
this  knowledge,  the  Commission 
believes  consumers  will  stay  on  the  line 
to  bear  a  program  a  second  time  only  if 
it  contains  iirionnation  they  want  to 
hear  again.  Moreover,  no  comraenter 
demonstrated  any  consumer  harm 
caused  by  the  absence  of  such  a 
requirement.  The  Commission  therefore 
has  decided  not  to  impose  such  a 
provision  in  the  final  Rule. 

The  TDDRA  also  states  that  the 
Commission  should  consider  a 
regulation  requiring  provides  of  pay- 
per-call  services  to  i^ude  a  beep  tone 
or  other  appropriate  signal  during  a  live 
interactive  program  so  that  callers  will 
be  alerted  to  the  passage  of  tinie.34s  The 
Cximmission  sou^t  comment  in  the 
NPR  whether  su^  a  provision  should 

be  promulgated.34» 

A  number  of  commenters  stated  that 
such  a  tone  should  be  required  in  order 
to  prevent  consumers  from  losing  track 
of  time  during  these  calls.330  On  the 
other  hand.  PPI  stated  that  such  a  tone 
is  intrusive  and  interferes  with  the 
listener’s  enjoyment  of  the  program.351 
Nil  stated  that,  as  a  small  provider,  it 
does  not  have  the  technology  available 
to  include  a  recurring  beep  tone  during 
its  live  programs.333  In  addition,  at  the 
public  workshop  conference,  other 
providers  discussed  how  any  tone 
requirement  was  both  awkward  and 
difficult  to  produce  during  live 

conversations.333 


3M 15  U.S.C.  5711(a)(6MA). 

MS  58  FK  at  13383  (qwislion  25). 

MsCoimirent  40  (NACCA)  at  9. 

Mr  Comment  16  (Bell  Atlantic)  at  addendum.  See 
also  comment  44  (Southwestern)  at  1-2. 

MS  15  U.S.C.  5711(a)(6XB). 

34B  58  FR  at  13383  (question  26). 

ssoComments  16  (B^  Atlantic)  at  addendum  2: 
31  (CA)  at  10;  40  (NACCA)  at  9;  59  (USPS1  at  9. 

Comment  37  (PPI)  at  46. 

352  Comment  73  (NH)  at  5. 

353  Tr.  at  170, 172.  This  discutsioa  at  the  public 
workshop  conforence  conceraed  the  requirement 
that  a  tone  be  used  to  signal  foe  end  of  the 
preamble,  but  it  is  relevant  to  fois  proposal  as  wall. 
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The  Commission  does  not  believe  the 
potential  consumer  benefit  from  a  tone 
signaling  the  passage  of  time  during  the 
course  of  a  live  conversation  with  a  pay- 
per-call  service  is  sufficient  to  justify 
this  requirement,  given  the  difficulties 
involv^  in  generating  tones  during  a 
live  conversation  and  the  potential  cost 
involved.  Accordingly,  the  Commission 
has  decided  not  to  indude  such  a 
requirement  in  the  final  Rula.^^ 
ui  order  to  address  the  potential 
problem  of  billing  for  pay-per-call 
services  throu^  the  use  of  fraudulent 
billing  tapes,  the  Commission  asked  in 
the  NPR  whether  the  final  Rule  should 
include  a  requirement  that  all  billing  for 
pay-per-call  services  be  based  on  the 
call  detail  records  provided  by  the 
ceriified  carrier  of  the  call.^ss  A  number 
of  commenters  suggested  this  would  be 
a  good  idea.3M  However,  the 
commenters  presented  little  or  no 
information  concerning  the  costs  of 
such  a  requirement  or  actual 
experiences  with  fraudulent  billing 
tapes.  Given  this  lack  of  evidence,  the 
Conunission  does  not  believe  the  record 
supports  the  imposition  of  such  a 
requirement. 

Finally,  the  NPR  asked  if  the  Rule 
should  indude  protection  against  the 
unauthorized  use  of  a  consumer’s 
telephone  to  call  pay-p>er-call  services. 
The  Commission  suggested,  for 
example,  requiring  either  an  access  code 
or  a  PIN  number  which  consumers  must 
dial  before  being  able  to  access  pay-per- 
call  service8.397  Individual  providers 
can  require  such  a  PIN  number  to  access 
their  individual  programs.  However,  a 
large  number  of  commenters  stated  that 
a  system-wide  access  code  or  PIN 
number  is  currently  unavailable,  would 
be  extremely  costly  to  implement,  and 
would  stifle  the  growth  of  this  industry 
by  inhibiting  the  occasional  caller  from 
accessing  pay-per-call  services.^sa  Based 
on  this  uniform  opposition,  the 
Commission  will  not  impose  such  a 
requirement  in  the  final  Rule. 

E.  Section  308.6:  Access  to  Information 
The  TDDRA  authorizes  the 
Commission  to  require  common  carriers 

>•«  In  contrast  as  prsviously  discussad  in  pan 
n.D.l.c.,  infra,  the  Commission  Mieves  that  the 
consumer  benefits  of  a  signal  or  tone  indicating  the 
end  of  the  preamble  are  rignificant  justifying  such 
a  requirement  at  that  time. 
aM4S  FR  at  13383  (quesUon  27). 
sssComments  23  (VRS)  at  7-6;  31  (CA)  at  10;  44 
(Southwestern)  at  2;  SO  (BellSouth)  at  9: 59  (USPS) 
at  8. 

a*r  56  FR  at  13383  (question  30). 
sssCommenU  16  (USTA)  at  14;  23  (VRS)  at  8-9; 
29  (Amaritech)  at  4;  37  (PPI)  at  48: 40  (NACAA)  at 
10;  44  (Southwestern)  at  4;  50  (BellSouth)  at  8;  52 
(DA)  at  34-  35;  62  (AT8T),  Attachment  A  at  ii;  81 
(Sp^t)  at  8-9. 


providing  telephone  services  to  pay-per- 
call  providers  to  make  the  following 
information  available  to  the 
(Commission:  "Any  records  and 
financial  information  maintained  by 
such  carrier  relating  to  the  arrangements 
(other  than  for  the  provision  of  local 
exchange  service)  between  such  carrier 
and  any  provider  of  pay-per-call 
services.”  Section  308.6  of  the  Rule 
incorporates  this  requirement  as  set 
forth  in  the  statute.^*** 

In  the  NPR,  the  Commission  asked 
whether  the  Rule  should  include  a  list 
of  the  types  of  records  that  common 
carriers  must  maintain  for  this  purpose, 
and.  if  so,  what  types  of  information 
should  be  included  in  the  list  and  how 
long  it  should  be  maintained.^ei 
(Comments  were  mixed  on  the 
recordkeeping  issue.  NIXCA,  Bel) 
Atlantic,  Ameritech,  M(CI,  AT4T,  NAIS, 
and  Sprint  asserted  that  no  new 
recordkeeping  requirement  should  be 
imposed.3«2  As  noted  by  some  of  these 
commenters,  the  FGC  already  requires 
that  carriers  maintain  call  detail  records 
for  18  months.383  us  West  suggested 
that  the  FTC  not  list  required  records, 
but  give  examples  of  the  kind  of 
information  in  which  it  is  interested. 344 
On  the  other  hand,  NACAA,  NAAG, 
USPS,  and  Pilgrim  believed  the  FT(C 
Rule  should  include  a  recordkeeping 
requirement.^**  NAAG  proposed  that 
common  carriers  be  required  to  compile 
records  regarding  the  number  of 
complaints  and  credits  issued  against 
pay-per-call  providers.  NACAA 
suggested  that  carriers  be  required  to 
maintain  records  of  arrangements  for 
pay-per-call  services  for  as  long  as  the 
applicable  statute  of  limitations.*** 
NACAA  further  proposed  that  the  Rule 
require  these  records  be  made  available 
to  state  officials  who  will  share 

>••15  U.S.C.  S711(a)(3). 

wo  In  addition,  title  1  of  the  Act  lists  c»tain 
categories  of  infonnation  that  common  carriers 
must  make  available  on  request  to  Federal  and  state 
agencies  and  other  interested  persons.  These 
include:  (A)  A  list  of  the  telephone  numbers  for 
each  of  the  pay-per^call  services  carried;  (B)  a  short 
description  of  each  such  service;  (C)  a  statement  of 
the  total  cost  or  the  cost  per  minute  and  any  other 
fees  for  each  such  service;  (D)  a  statement  of  the 
pay-per-call  service’s  name,  ^siness  address,  and 
business  telephone  number;  and  (E)  such  other 
infonnation  as  the  FOC  considers  necessary  for  the 
enforcement  of  its  regulations  and  other  applicable 
Federal  statutes  and  regulations. 

Ml  58  FR  at  13383  (question  32). 

ssaCiOmments  13  (NTCA)  at  7-8;  18  (Bell 
Atlantic)  at  6-7;  29  (Ameritech)  at  5;  32  (MO)  at 
5;  62  (AT8T),  Attachment  A  at  iii;  63  (NAlS)-al  40; 
61  (Sprint)  at  9-10. 

ws  47  OK  42.6. 

W4  Comment  57  (US  West)  at  16-17. 

ws  Comments  40  (NACAA)  at  11;  42  (NAAG)  at 
33;  59  (USPS)  at  9;  60  (Pilgrim)  at  17-18. 

waTbe  statute  of  limitations  in  dvil  penalty 
actions  is  five  years.  28  U.S.C  2462. 


enforcement  responsibility.  USPS  also 
advocated  that  the  Rule  allow  for  access 
to  records  by  other  Federal  and  state 
agencies  and  proposed  a  three-year 
recordkeeping  requirement. 

The  Commission  has  determined  not 
to  impose  a  specific  recordkeeping 
requirement  in  the  Rule.  (Common 
carriers  are  already  subject  to 
recordkeeping  requirements  imposed  by 
the  F(X.  Discussion  at  the  public 
workshop  conference  showed,  in 
addition,  that  carriers  have 
recordkeeping  systems  in  place  that  in 
some  cases  may  exceed  Federal  legal 
requirements. 3*7  There  is  no  clear  basis, 
at  the  present  time,  to  warrant  a 
conclusion  that  existing  requirements 
and  recordkeeping  systems  maintained 
by  the  carriers  are  inadequate  for 
purposes  of  enforcement  of  this  Rule. 
Finally,  the  (Dommission  does  not 
believe  that  the  TDDRA  authorizes  it  to 
require  the  carriers  to  make  information 
available  to  other  law  enforcement 
agencies.  However,  the  (Dommission 
notes  that  its  Rules  of  Practice  make 
provision,  under  certain  circumstances, 
for  the  sharing  of  information  with  other 
Federal  and  state  law  enforcement 
agencies.36a 

F.  Section  308.7:  Billing  and  Collection 
for  Pay-Per-Call  Services 

1.  Section  308.7(a):  Definitions 

The  proposed  rule  defined  the 
following  terms  to  apply  to  the  billing 
and  collection  of  pay-per-call  services: 
Billing  entity;  billing  error;  customer; 
preexisting  agreement;  providing 
carrier;  telephone-billed  purchase;  and 
vendor. 389  The  final  Rule  changes  only 
the  definition  of  "providing  carrier.” 

(a)  Section  308.7(a)(1):  Definition  of 
"Billing  Entity” 

NAGAA  commented  that  the 
definition  of  "billing  entity”  should 
expressly  include  third-party  billers. 

The  NPR  did  in  fact  state  explicitly  that 
the  term  "billing  entity”  applies  to 
third-party  biller8.37o  The  Commission 
believes  that  by  expressly  stating  that 
the  term  applies  to  "any  person  who 
transmits  a  billing  statement  to  a 
customer  for  a  telephone-billed 
purchase  or  any  person  who  assumes 
responsibility  for  receiving  and 
responding  to  billing  error  complaints 
or  inquiries”  (emphasis  added),  the 
definition  is  sufficiently  broad  to  leave 

347  Tr.  at  462-87.  USTA  pointed  out  that  a 
number  of  states  have  record  retention  requirements 
more  extensive  than  those  imposed  by  the  FCXl  Tr. 
at  468. 

»«"See,  e.g..  16  CFR  4.11(c). 

s«»58FRat  13388. 

370  58  FR  at  13376. 
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no  doubt  that  it  applies  to  third-party 
billers.  Moreover,  as  stated  in  the  NPR, 
the  term  would  also  apply  to  any  person 
who  assumes  responsibility  for 
receiving  or  responding  to  billing  error 
complaints,  even  if  that  person  does  not 
send  billing  statements  to  customers.s'i 

(b)  Section  308.7(a)(2):  Definition  of 
“Billing  Error” 

“Billing  error”  is  defined  by  the 
TDDRA  to  encompass  a  number  of 
situations  that  result  in  the  reflection  of 
a  mistake  or  inaccuracy  on  a  billing 
statement  for  a  telephone-billed 
purchase  about  which  a  customer  might 
complain  or  seek  clarification.372  The 
billing  errors  described  in  the  Act 
closely  resemble  those  described  in  the 
Fair  C^dit  Billing  Act’s  definition  of 
“billing  error.”  373 

The  proposed  rule  expanded  upon  the 
Act’s  definition  of  “billing  error”  in 
§  308.7(a)(2)(i),  by  including  in  the 
definition  of  billing  error  "a  reflection 
on  a  billing  statement  of  a  telephone¬ 
billed  purchase  that  was  not  made  by 
the  customer  nor  made  from  the 
telephone  of  the  customer  who  was 
billed  for  the  purchase"  (emphasis 
added).  The  Commission  sought 
comment  as  to  whether  this  definition 
should  be  changed  to  p>ermit  a  customer 
to  allege  as  a  “billing  error”  a  telephone¬ 
billed  purchase  made  by  someone  other 
than  the  customer  using  the  customer’s 
telephone  without  permission,  i.e.,  an 
“unauthorized  charge.”  374  NACAA 
answered  in  the  affirmative, 
commenting  that  parents  must  be  able  to 
dispute  calls  made  by  children  without 
their  consent.37s  NAAG  agreed,  insisting 
that  the  billing  and  collection  procedure 
must  permit  customers  to  present  all 
claims  they  might  have.370  CA  remarked 
that  the  ri^t  to  challenge  unauthorized 
charges  is  accorded  to  consumers  under 
the  Fair  Credit  Billing  Act  (“FCBA”); 
hence,  they  should  have  a  similar  right 
under  this  Rule.377 


371  Id. 

372  1  5  U.S.C.  5724(2). 

373  15  U.S.C  1666(b). 

374  58  FR  at  13383  (question  34). 

375  Comment  40  (NACAA)  at  12. 

37eTr.atl90. 

377  Comment  31  (CA)  at  11.  In  fact,  it  is  not  the 
FCBA  but  Regulation  the  implementing 
regulation  of  the  Truth  in  Lending  Act  ("TILA”) 
and  the  FCBA,  promulgated  by  the  Board  of 
Governors  of  the  Federd  Reserve  System,  which 
gives  consumers  this  right  12  CFR  226.13(a)(1).  The 
credit  card  situation  is  clearly  distinguishable  hom 
one  involving  a  pay-per-call  service.  The  former 
involves  a  credit  card  and  a  credit  card  numbw  that 
can  be  lost  or  stolen.  Moreover,  the  cardholder's 
signature  is  generally  required,  which  would  allow 
for  subsequent  verification  of  the  cardholder's 
identity.  A  consumer's  telephone,  however,  is 
usually  only  accessible  to  those  who  have  been 
granted  access  to  the  consumer's  residence,  and  no 


Industry  members  generally  opposed 
the  idea,  taking  the  position  that  a 
customer  is  responsible  for  all  calls 
placed  from  the  customer’s  telephone, 
regardless  of  whether  the  customer 
knew  of  or  approved  the  call.378  Bell 
Atlantic  commented  that  this  has 
always  been  the  rule  in  the 
telecommunications  industry  and  that 
this  principle  has  been  affirmed  by  the 
courts.379  Sprint  observed  that  most 
common  carriers’  tariffs  hold  the 
customer  responsible  for  the  payment  of 
all  charges  for  telephone  service.38o  ICN 
pointed  out  that  the  concern  about  calls 
made  by  minors  should  be  addressed  by 
the  TDDRA’s  prohihition  on  pay-per- 
call  services  (other  than  bona  fide 
educational  services)  directed  to 
children  wider  12  and  the  disclosures 
required  for  programs  directed  primarily 
to  persons  under  18,3bi 

Several  commenters  supported 
continuance  of  the  current  industry 
practice,  which,  generally,  is  to  allow 
the  customer  a  one-time  credit  for  a  pay- 
per-call  charge  that  the  customer  claims 
he  or  she  did  not  make  or  authorize,  and 
then  to  hold  the  customer  responsible 
for  any  subsequent  unauthorized 
charges  or  to  impose  mandatory 
blocking.3*2 

None  of  the  comments  shed  any  light 
on  how  a  billing  entity  might  determine 
whether  a  customer  had  in  fact  made  or 
authorized  a  telephone-billed  purchase 
for  which  the  customer  denied  any 
responsibility.  MQ  remarked  that  there 
is  no  way  for  the  billing  entity  to  prove 
that  a  call  was  or  was  not  authorized; 
thus,  it  is  pointless  to  permit  the 
customer  to  assert  such  a  claim  as  a 
“hilling  error”  when  the  billing  entity 
has  no  way  of  investigating  the  truth  of 
that  assertlon.383  IC3<J  commented  that 
the  inability  to  evaluate  such  claims 
might  cause  local  exchange  carriers  to 
give  the  customer  a  credit  anytime  such 
a  claim  was  raised,  forcing  the 
information  provider  to  bear  the  loss.384 
This  could  lead  to  consumer  abuse  of 
the  privilege. 


identification  code  peculiar  to  the  consumer  is 
needed  to  initiate  a  call  bom  that  telephone.  Thus, 
the  Board  had  a  logical  reason  f(»  permitting 
consumers  to  allege  unauthorized  credit  card 
charges  as  "billing  errors,''  which  does  not  appear 
to  apply  to  pay-per-call  services. 

37«See,  e.g.,  comments  13  (NTCA)  at  4-5;  16 
(USTA)  at  15;  18  (Bell  Atlantic),  addendum  at  2- 
3;  81  (Sprint)  at  11. 

37»Comment  18  (Bell  Atlantic),  addendum  at  2- 
3. 

saoComment  81  (Sprint)  at  li. 

3»i  Tr.  at  206. 

332  Comments  31  (CA)  at  11;  37  (PPl)  at  50;  38 
(CAPUC)  at  85-86;  Tr.  at  193-94, 196-98,  200,  203. 

333  Tr.  at  203. 

3»4Tr.at206. 


The  Commission  finds  these 
arguments  persuasive.  Furthermore, 
Congress  has  directed  the  Commission 
to  consider  the  extent  to  which  these 
regulations  should  diverge  from  the 
requirements  of  the  TILA  and  FCBA  to 
be  cost  effective  to  billing  entities,  as 
well  as  to  protect  consumers.^as 
Therefore,  the  Commission  has  decided 
against  changing  the  definition  of 
“billing  error”  to  include  claims  of 
unauthorized  charges.  ’This  will  not 
preclude  billing  entities  frnm 
continuing  to  grant  customers  a  one¬ 
time  forgiveness  of  such  charges,  nor 
will  it  preclude  them  from  investigating 
these  claims.  They  will  not,  however, 
have  to  follow  the  billing  review 
procedures  prescribed  by  the  Rule  in 
doii^  so. 

AT&T  commented  that  the  definition 
of  “billing  error”  is  overbroad  to  the 
extent  it  includes  "a  telephone-billed 
purchase  for  which  the  customer 
requests  additional  clarification, 
including  documentary  evidence 
thereof,”  §  308.7(a)(2)(ii).  It  expressed 
concern  that  to  include  such  requests  in 
the  definition  might  trigger  unnecessary 
notification  requirements  when  the 
customer  is  merely  seeking  clarification 
and  not  actually  disputing  the  charge.sBB 

This  provision  is  mandated  by  the 
Act,  387  which  directs  the  Commission 
to  promulgate  rules  under  this  section 
substantially  similar  to  the  requirements 
imposed  under  the  TILA  and  the 
F(I:BA.388  The  Official  Staff  Commentary 
on  Regulation  clarifies  that  a 
request  for  documentation,  such  as  for 
receipts  or  sales  slips,  unaccompanied 
by  an  allegation  of  error  or  a  request  for 
additional  clarification,  does  not  trigger 
the  error-resolution  procedures  of  the 
FCBA.390  Furthermore,  a  request  for 
additional  clarification  need  not  trigger 
the  notification  requirements  under  this 
Rule  if  the  customer,  after  initially 
inquiring  about  a  telephone-billed 
purchase,  agrees  that  the  billing 
statement  was  correct  or  agrees  to 
withdraw  voluntarily  the  billing  error 

notice.391 

Several  commenters  recommended 
that  the  definition  of  “billing  error”  be 
expanded  to  include  specifically  the 
following:  (1)  Charges  for  calls  in  which 
the  vendor  failed  to  comply  with  any  of 
the  advertising  or  pay-per-call  standards 
of  this  Rule;  and  (2)  charges  for  calls 
involving  any  unfair,  misleading,  or 


338  1  5  U.S.C  5721(d)(10). 

338  Comment  62  (AT&T)  at  5. 

337  1  5  U.S.C  5724(2)(B). 

383  1  5  U.S.C  5721(a)(2). 

33V 12  CFR  part  226,  Supplement  I. 

3<n  12  CFR  part  226,  Supplement  I,  Comment 
226.13(a)(6>-l. 

3V1  Section  308.7(e)  of  the  Rule. 
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deceptive  acts  or  practices  under 
Federal  or  state  bw,M2  NARUC  and 
NAAG  maintain  that  this  eiqMnsion  of 
the  definition  is  necessary  to  ensure 
continuance  of  the  gener^  practices 
currently  followed  by  most  local 
telephone  companies  and  inter* 
exchange  carriers  for  handling  pay-per- 
call  billing  disputes.3tt3 

Industry  members  objected  to  an 
allegation  of  a  law  violation  being 
considered  a  “billing  error.”  contending 
that  it  would  place  an  unreasonable 
administrative  burden  cm  billing  entities 
if  they  had  to  follow  the  billing  review 
procedures  set  forth  in  the  Rule  every 
time  a  emstomer  lodged  such  a  claim.set 
Moreovw,  they  argued,  it  would  fort» 
billing  entities  to  become  policemen, 
essentially  performing  the  task  of  the 
regulatory  enforcement  agencies,  a 
function  that  they  are  not  ecpiipped  to 
perform.^w  DSC  remarked  that  such  a 
provision  would  suggest  to  consumers 
that  they  can  be  the  initial  arbiter  of 
what  is  false  or  deceptive  or 
misleading,  wa 

The  Commission  interprets 
$  308.7(aK2Kiii)  of  the  Rule  to  include 
as  a  ’‘billing  error”  any  allegation  by  a 
(nistomer  that  representations  made  by  a 
vendOT  or  an  agent  of  the  vendor, 
whether  throu^  advertising  or 
otherwise,  were  inconsistent  with  the 
prcxluct  or  service  delivered  to  the 
customer  or  what  the  customer  expected 
to  receive.  However,  the  Commissiem 
declines  to  expand  the  definition  to 
apply  expressly  to  any  violation  of  this 
Rme,  ox  any  odier  state  or  Federal  law 
or  regulation.  To  expand  the  definition 
in  this  manner  could  be  quite 
burdensome,  requiring  billing  entities  to 
evaluate  other  Federal  or  state  laws  and 
regulations  about  which  they  may  have 
no  knowledge. 

The  Commission  also  seeks  to  clarify 
that  a  subjective  claim  of  dissatisfactiem 
with  the  quality  m  value  of  a  product 
or  service  received  is  not  a  “billing 
errv”  imder  §  308.7(a)(2).  However,  an 
objective  assertion  by  the  customer  that 
the  quality  or  value  of  the  product  or 
service  received  was  less  than  or 
substantially  different  from  that 
represented  by  the  provider  might 
constitute  a  "billing  error”  under 
§  308.7(a)(2)(iii)  as  a  telephone-billed 
purchase  "not  provided  to  the  customer 
in  accordance  with  the  stated  terms  of 
the  transaction.” 

MiCommenU  10  (NARUQ  at  7;  40  (NACAA)  at 
13;  42(NAAG)alia-26. 

3M  CommanU  10  (NARUC)  at  7;  42  (NAAG)  at  18. 

M«Tr.  at  268. 278. 

•MTV.  at  269.  275-76, 260. 

•"TV.  H  277. 
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Finally,  the  proposed  rule  added  a 
section  to  the  TDDRA  definition  of 
“billing  error,”  S  308.7(a)(2)(viii).  In  this 
section,  a  billing  error  is  defined  to 
include  the  failure  to  display  charges  fOT 
a  telephone-tnlled  purchase  on  a  billing 
statement  in  the  mannw  prescribed  by 
§  308. 5 (j)  of  the  Rule,  i.e.,  by  segregating 
them  other  telephone  charges  and 
specifying  the  type  of  service,  the 
amount  of  the  charge,  and  the  date, 
time,  and,  for  calls  billed  cm  a  time- 
sensitive  basis,  duration  of  the  call.  This 
section  is  included  in  the  final  Rule  as 
proposed. 

(c)  Section  308.7(a)(3):  Definition  of 
“Customer” 

In  the  proposed  rule,  the  Commission 
broadened  the  TDDRA’s  definition  of 
"customer”  3S7  to  cover  any  person  who 
is  billed  for  a  telephone-bill^  purchase, 
whether  or  not  that  person  placed  the 
call  or  received  the  goods  or  services  in 
question.  This  would  give  these  persons 
the  billing  error  rights  aexorded  to  other 
“emstomers”  under  the  statute.  The 
Commission  has  decided  to  adopt  this 
definition  as  proposed. 

(d)  Section  308.7(a)(4):  Definition  of 
“Preexisting  Agreement” 

The  Commission  sought  comment  as 
to  whether  the  term  “preexisting 
agreement,”  as  used  in  section  304(1)(A) 
of  the  TDDRA3«a  should  have  the  same 
meaning  as  “presubseniption  or 
comparable  arrangement,”  defined  in 
§  308.2(a)  of  the  proposed  rule.ave  ppi 
commented  that  a  reasonable  person 
would  understand  the  two  terms  to  have 
the  same  meaning.4oo  mQ  replied  that 
the  two  terms  appear  to  be  used 
interchangeably  in  the  Act,  and  that 
there  is  nothing  in  the  Act  that  would 
require  these  terms  to  have  difierent 
meanings.  To  avoid  the  confusion  that 
could  arise  if  the  terms  were  given 
different  meanings,  MCI  urged  the 
Commission  to  find  that  the  term 
“preexisting  agreement”  means 
“presubscription  or  comparable 
arrangement,”  as  defined  by  the  FCC.^oi 
The  Commission  agrees  that  the  terms 
“preexisting  agreement”  and 
"presubscripti(xi  or  comparable 
arrangement,”  as  used  in  the  TDDRA, 
are  synonymous  and,  thus,  has  tied  the 
definition  of  the  former  term  to  the 
latter.  As  explained  in  part  n.A.3.  supra, 
the  definition  of  “presubscripticHi  or 
comparable  arrangement."  in  §  308.2(e) 

3*7  IS  U.S.C  5724(6). 

3M 15  U.S£.  5724(1XA). 

•M58  FR  ai  13383  (quaatioa  33). 

3<»ConuneQl  37  (PPI)  at  50. 

Comment  32  (MCI)  at  2-3. 
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of  this  Rule,  is  identical  to  the  F(X’s 
definition  of  that  term. 

(e)  Section  308.7(a)(5):  Definition  of 
“Providing  (Carrier” 

The  proposed  rule  defined  a 
“providing  carrier”  as  “a  local  exchange 
or  interexchange  common  carrier 
providing  telephone  services  (other  than 
lofial  exchange  services)  to  a  vendor  for 
a  telephone-billed  purchase  that  is  the 
subject  of  a  billing  error.  “«>*  (Emphasis 
added).  PPI  commented  that  by 
changing  the  term  “billing  error 
complaint”  (the  term  used  in  the  Act’s 
definition)  to  "billing  error.”  the 
(Commission  made  “a  slight  and  subtle 
difference,  but  one  which  could  be 
interpreted  to  assume  each  complaint  is 
correct.”*®*  The  proposed  rule  used  the 
broader  term  “billing  error”  rather  than 
“billing  error  complaint”  to  clarify  that 
a  “billing  error”  need  not  involve  a 
“complaint,”  i.e.,  an  expression  of 
customer  dissatisfaction.  An  inquiry  by 
the  customer  may  also  be  a  “billing 
error”  [e.g.,  a  customer  request  for 
additional  clarification  regarding  a  pay- 
per-call  charge  appearing  on  the 
customer’s  billing  statement).*®* 

Nonetheless,  to  avoid  possible 
confusion,  the  (Commission  has  decided 
to  change  the  definition  of  “providing 
carrier”  to  refer  instead  to  “a  telephone¬ 
billed  purchase  that  is  the  subject  of  a 
billing  error  complaint  or  inquiry.”  This 
also  is  consistent  with  the  use  of  the 
phrase  “billing  error  complaints  or 
inquiries”  in  the  definition  of  “billing 
entity,”  §  308.7(a)(1). 

(f)  Section  308.7(a)(6):  Definition  of 
“Telephone — Bill^  Purchase” 

The  term  “telephone-billed  purchase” 
is  defined  in  the  final  Rule  as  it  is  in  the 
TDDRA.*o3  It  applies  to  any  purchase 
involving  the  use  of  a  telephone  that  is 
consummated  solely  as  a  result  of  the 
completion  of  the  call  or  the  subsequent 
entry  of  a  number  or  access  code  using 
a  rotary  or  touch  tone  telephone,  or  by 
comparable  action.  The  term  does  not 
apply  to  any  purchase  by  a  caller 
pursuant  to  a  preexisting  agreement 
(such  as  presubscription)  with  the 
vendor,  nor  to  any  service  that  the  F(]C 
determines  by  rule  is  closely  related  to 
the  provision  of  telephone  service  and 
is  subject  to  billing  dispute  resolution 
procedures  requir^  by  Federal  or  state 
law.  Also  exempt  are  sales  transactions 
that  are  otherwise  subject  to  billing 
dispute  resolution  procedures  required 

«<B58FRal  13388. 

403  ConuneDt  37  (PPI)  at  22. 

404  Sm  Um  disaiafkn  o(  §308.7(aM2KU).  «bov4. 
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by  Federal  law  (e.g.,  credit  card 
piuchases  under  &e  FCBA). 

(g)  Section  308.7(a)(7):  Definition  of 
"Vendor” 

"Vendor”  is  defined  as  it  is  in  the 
TDDRA.«»  The  term  applies  to  the 
person  who  sells  the  goods  or  services 
that  are  the  subject  of  the  telephone/ 
billed  purchase. 

2.  Section  308.7(b):  Initiation  of  Billing 
Review 

Section  308.7(b)  describes  how  a 
customer  shall  initiate  a  billing  review 
of  a  telephone-billed  purchase.  In 
general,  a  customer  must  provide  the 
billing  entity  with  notice  of  a  billing 
error  within  60  days  after  the  billing 
entity  sends  the  customer  the  billing 
statement  on  which  the  questioned 
charge  first  appears.'^o^  Comments 
submitted  by  NACAA,  NAAG  and 
Sprint  suggest  that  there  are  certain 
situations  in  which  a  customer  might 
need  more  than  60  days  to  assert  a 
billing  error  claim.  NACAA  commented 
that  h^use  some  goods  or  services  are 
not  provided  immediately  when  calls 
are  made  (such  as  prizes  and  vouchers 
for  future  travel),  it  sometimes  is  not 
apparent  to  the  customer  that  there  is  a 
problem  until  after  60  days  have 
elapsed.«(M  NAAG  recommended  that 
the  time  frame  in  which  to  initiate  a 
billing  review  be  expanded  to  90  days, 
and  that  the  Rule  clarify  that  "if  a 
‘service’  includes  the  subsequent 
delivery  of  a  prize,  award  or  other 
product,  that  a  consumer  has  90  days  to 
complain  from  the  date  that  the  goods 
or  services  arrive  or  are  supposed  to 
arrive.”  *09 

Sprint  stated  that  situations  in  which 
the  customer  might  need  more  than  60 
days  are  rare.  However,  it  commented 
that  a  longer  period  of  time  might  be 
justified  where  customers  can  prove 
they  were  told  by  the  vendor  to  allow 
more  than  60  days  for  delivery  of  the 
specific  goods  or  services.^io 

The  Commission  believes  the 
situations  cited  by  NACAA,  NAAG  and 
Sprint  are  covered  by  the  Rule.^n 
Where  the  customer’s  “billing  error” 


♦OBISU.S.C  5724(5). 

The  60-day  limitation  to  initiate  a  billing 
review  shall  have  no  effect  on  the  time  in  which 
a  person  may  Hie  a  complaint  with  the  FCC  against 
carriers  for  the  recovery  of  damages  or  overcharges 
under  the  Federal  Commimications  Act,  47  U.S.C 
415. 

4<»  Comment  40  (NACAA)  at  13. 

4oe  Comment  42  (NAAG)  at  30-31. 

«ioComment  81  (Sprint)  at  14. 

This  issue  was  addressed  in  footnote  2  of  the 
proposed  rule.  58  FR  at  13388.  To  emphasize  the 
point.  The  Commission  has  incorporated  that 
footnote  into  the  body  of  the  text  of  S  308.7(b)  of 
the  final  Rule. 


involves  a  charge  billed  by  a  pay-per- 
call  service  for  goods  or  services  that 
were  delivered  after  the  customers 
received  the  billing  statement,  the  60- 
day  notification  period  does  not  begin  to 
run  imtil  the  goods  or  services  are 
delivered.  This  includes  any  gift  or 
award  that  was  promised  to  the 
customer  for  entering  into  the 
transaction.  If  the  complete  goods  or 
services  bargained  for  are  never 
delivered,  the  60-day  period  begins  to 
run  on  the  date  the  customer  was  told 
or  led  to  believe  the  goods  or  services 
were  to  be  delivered,  if  that  date  is  later 
than  the  date  the  billing  statement  was 
transmitted  to  the  customer.  In  either 
case,  the  customer  would  have  at  least 
60  days  firom  the  date  the  customer  was 
on  notice  of  the  problem  in  which  to 
assert  the  billing  error. 

The  Rule  does  not  require  a  customer 
to  give  written  notice  to  initiate  a  billing 
review.  The  NPR  solicited  comment  as 
to  whether  written  notification  should 
be  required.4»2  The  majority  of 
commenters  were  not  in  favor  of  such  a 
requirement,  stating  that  consumers 
should  have  the  option  to  call  or 
write,<i3  NCL’s  comment  was 
repres^tative  of  this  group,  contending 
that  to  require  written  notification 
would  be  unnecessarily  restrictive,  as 
most  telephone  subscribers  are 
accustomed  to  dealing  with  their 
telephone  companies  over  the  phone.-* 
PPI  suggested  ^at  the  administrative 
cost  attendant  to  requiring  written 
notification  would  outweigh  any 
possible  benefits.^is 

The  telephone  companies  were  the 
most  adamant  in  their  opposition  to 
requiring  written  notification.4i«  USTA 
commented  that  the  current  procedures 
used  by  most  local  telephone  companies 
do  not  require  their  customers  to  reduce 
billing  complaints  to  writing.  As  a 
result,  consumers  are  able  to  receive 
prompt  responses  to  their  complaints  or 
inquiries.  USTA  maintained  that  these 
procedures  have  been  shown  to  work 
and,  thus,  should  be  allowed  to 

continue.^  *7 

A  number  of  information  providers 
supported  requiring  customers  to 
submit  written  notification.  Fun  Lines 
expressed  concern  that  the  proposed 
billing  error  resolution  procedures 
would  serve  as  an  incentive  to  billing 


4IZ  58  FR  at  13384  (question  35.a). 

413  See,  e.g..  Comments  21  (NCL)  at  19;  31  (CA) 
at  11;  37  (PPI)  at  51;  40  (NACAA)  at  13;  81  (Sprint) 
12. 

414  Comment  21  (NCL)  at  19. 

415  Comment  37  (PPI)  at  51. 

4IS  Comments  16  (USTA)  at  7;  18  (Bell  Atlantic) 
at  5;  29  (Ameritech)  at  4-5;  57  (US  West)  at  8;  62 
(ATAT),  Attadiment  A  at  iii;  81  (Sprint)  at  12. 

4i7Commmt  16  (USTA)  at  7. 


entities  to  credit  customers’  accounts  for 
disputed  amoimts  and  charge  the 
amoimts  back  to  the  vendors,  which 
would  then  foster  consumer  abuse  of  the 
dispute  resolution  procedures.  To 
dissuade  such  abuse.  Fun  Lines 
proposed  that  written  notice  be  required 
to  initiate  a  billing  review.4i8  Another 
organization  of  information  providers, 
AP,  commented  that  written  notice  of 
a  billing  error  should  be  required  "for 

clarity  of  record-keeping.  ”4i  9 

Two  commenters  offered  proposals 
where  the  written  notice  requirement 
would  be  triggered  only  if  the  billing 
error  dispute  exceeded  a  defined 
threshold.  ICN  observed  that  requiring 
written  notice  to  initiate  a  billing  review 
might  be  warranted  where  the  disputed 
charge  exceeds  a  certain  dollar  amount, 
such  as  $75.*2o  VRS,  a  third-party  biller, 
proposed  a  two-stage  error  resolution 
process:  in  the  initial  stage,  oral  notice 
would  be  su^cient  to  assert  a  billing 
error:  if  the  initial  call  did  not  result  in 
resolution  of  the  dispute,  the  customer 
would  then  have  to  submit  written 
notification  to  continue  the  dispute 
resolution  process.421 

Because  of  the  breadth  of  the 
opposition  to  requiring  written  notice 
and  the  value  to  consumers  in  being 
able  to  commimicate  billing  error 
complaints  and  inquiries  quickly  and 
easily,  the  Commission  has  decided 
against  requiring  written  notice  to 
initiate  a  billing  review.  Thus,  the  final 
Rule  permits  billing  entities  to  decide 
for  themselves  whether  to  require 
written  notice. 

3.  Section  308.7(c):  Disclosure  of  the 
Method  of  Providing  Notice 

Section  308.7(c)  remains  imchanged. 

It  requires  the  billing  entity  to  disclose 
on  or  with  each  billing  statement  the 
method,  or  methods  (e.g.,  by  letter  or  by 
telephone),  by  which  the  customer  may 
provide  notice  of  a  billing  error.  If  the 
billing  entity  allows  oral  notice  to  be 
given,  it  must  disclose  the  presumption 
that  applies  if  a  dispute  arises 
concerning  the  sufficiency  of  the 
customer’s  oral  communication  to 
initiate  a  billing  review. 

4.  Section  308.7(d):  Response  to 
Customer  Notice 

Section  308.7(d)  explains  the 
procedure  a  billing  entity  must  follow  to 
respond  to  a  customer’s  billing  error 
notice.  The  proposed  rule,  §  308.7(d)(1), 
required  the  billing  entity  to 
aclmowledge  the  customer’s  notice  in 


4iaCoimnmt  5  (Fun  Lines)  at  2. 
4i>Coinment  35  (AIP)  at  13. 

420  Comment  61  (ICN)  at  10. 

421  Comment  23  (VRS)  at  11. 
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wrifiiv  within  30  days  dler  raceiving 
the  custonar’s  notioa  iinlassthafaiU^ 
entity  raaolvad  ita  diaputa  with  lha 
caiatomer  within  that  30  days  by  taking 
the  action  sot  forth  in  i308.7(dM2).  Tte 
Commission  admd  for  comments  aa  to 
wheUMr  billing  entitiea  should  have  to 
provide  written  acknowledgment.^  CA 
reqmnded  in  the  affirmative, 
commaiting  that  tlmre  ia  no  way  ot 
enauriim  thM  the  customer  receivea 
acknowTedgemmt  of  his  mr  bm  billing 
error  notioe.«sa  NACAA  agreed,  sliding 
that  if  the  customm  is  to  be  permitted 
to  mve  oral  notice  of  a  billing  error,  the 
billing  entity’s  admow lodgement  must 
be  in  writing.«M  Pun  Lines  commmted 
that  billing  ratities  should  be  subject  to 
written  notific^on  requirements  just  as 
credit  card  issuers  are  under  the 
FCBA.*M 

A  number  of  commmiters  expressed 
oppositicm  to  requiring  written 
acknowledgement MO,  AT&T  and 
USTA  commented  that  the 
telecommunications  industry  is 
accustomed  to  responding  to  customers 
telephonically  and  is  not  equipped  to 
handle  large  amoimts  of  %vrilten 
communu^ons.  They  vmced  support 
for  pwmitting  the  industry  to  maintain 
the  status  quo.*^^  While  (Ejecting  to 
requiring  %^tten  acknowledgement. 
Sprint  noted  that  “the  customer  will 
receive  vrritten  notificatirm  through  his 
or  her  regularly  rendered  billing 
statements.”  **•  Indeed,  one  reason  the 
Commission  views  the  written 
acknowledgement  requirement  as  not 
being  burdensome  to  billing  entities  is 
because  it  may  be  satisfied  by  a  notation 
on  the  customer’s  billing  statement  (e.g., 
“Your  dispute  is  acknowledged.”). 

One  commenter,  AT&T  proposed  that 
billing  entities  be  given  45  days  in 
which  to  acknowledge  a  customer’s 
billing  error  notice.  AT&T  explained 
that  in  instances  where  its  customers 
call  the  local  exchange  carriOT  ("L£C’’) 
for  a  billing  adjustment,  the  LTC  must 
relay  the  customer  dispute  to  AT&T 
before  it  can  begin  to  investigate. 
According  to  AT&T,  this  is  done  by 
memorandum,  whi<^  AT&T  often 
receives  as  much  as  tero  weeks  after  the 
customer  has  notified  the  LEC  of  the 
billing  dispute.  Thus.  AT&T  claims  it 
would  not,  in  many  instances,  be  able 


<ass  FR  M  13384  (quMtioo  35.b). 

«»CoaB«il  31  (CA)  at  13. 
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«a*GoauiMOt  81  (Spttnl)  al  13. 


to  resolve  the  customer’s  dispute  within 
the  initial  30  days,  thus  necessitating  its 
sending  the  customer  a  written 
acknowledgainent,  a  requirement  it 
would  like  to  avaid.«se 
’The  Commission  believes  that  a  30* 
day  written  acknowledgement 
requirement  would  not  disadvantage 
interexchange  carriers  (“DCCs")  in  the 
manner  AT&T  described.  Section 
308.7(o)  of  the  Rule,  discussed  below  in 
greater  detaiL  will  require  a  LEC  in  the 
rituation  AT&T  described  to  either  (1) 
Promptly  provide  the  customer  with  the 
name,  adorass,  and  telephmie  number  of 
the  billing  entity  responsible  for 
receiving  and  responding  to  custmner 
billing  mror  notices;  or  (2)  relay  the 
customer’s  billing  error  notice  to  the 
responsible  billing  entity  within  15  days 
after  receiving  it.  Moreover,  the  30*day 
time  frame  for  admowledging  the 
customer’s  notice  would  not  begin  in 
such  situations  until  the  responsible 
billing  mitity  actually  receii^  the 
notice.  Thus,  AT&T  and  similarly- 
situated  DCCs  would  have  as  mu^  time 
to  resolve  customer’s  billing  error 
disputes  as  other  billing  entities. 

Nevertheless,  the  Commission  seeks 
to  avoid  imposing  addititmal  paperwork 
requirements  on  billing  entities  where 
possible.  Fcur  this  reason,  the  final  Rule 
afiords  billing  entities  40  days  in  whidi 
to  provide  writtmi  acknowledgement  of 
a  customer’s  billing  error  notice.  'The 
Commission  has  determined  that  the 
additional  10  days  will  give  the  billing 
entity,  in  almost  all  instances,  sufficient 
time  to  send  the  written 
acknowledgement  on  or  with  the 
customer’s  next  regularly  scheduled 
billing  statement  and,  thus,  avoid  the 
expense  of  a  separate  mailing  for  the 
acknowledemnenL 

Under  $  308.7(d)(2)  of  the  Rule,  the 
billing  entity  may  resolve  its  dispute 
with  the  customer  in  one  of  two  ways: 
(1)  It  may  simply  credit  the  customer’s 
account  in  the  amount  disputed  without 
conducting  further  investigation:  or  (2) 
it  may  elect  to  investigate  the  matter 
and,  based  on  the  results  of  its 
investigation,  make  any  appropriate 
adjustments  in  the  customer’s  account. 
If  ffie  billing  entity  opts  to  credit  the 
customer’s  account  without 
investigation,  and  a  providing  carrier  or 
vendor  are  a^  parties  to  the 
transaction,  the  billing  entity  must  tell 
the  customer  that  its  crediting  of  the 
custom«r’s  account  may  result  in  efforts 
by  the  vendor,  its  agent,  or  the 
providing  carrier  (whichever  applies)  to 
collect  the  disputed  charge.  This 
disclosure  is  not  required,  however,  if 
the  vendor,  its  agmt,  or  the  providing 


4MGoiiua«it  82  (ATAT)  ■<  3-3. 


carrier  will  not  attempt  to  collect  the 
disputed  charge.  ’The  burden  is  on  the 
billing  entity  to  ensure  either  that  this 
disclosure  is  given  or  no  secondary 
collection  efibrts  are  undertaken. 

Secticm  308.7(d)(2)(i)  of  the  proposed 
rule  would  have  required  the  billing 
entity  to  provide  the  customer  with  the 
name,  mailing  address,  and  business 
telephone  number  of  the  other  parties  to 
the  tran8acti(Hi.«M  Several  commenters 
objected  to  this  remiirement.  Nynex  and 
Bell  Atlantic  stated  that  the  LECs  do  not 
have  this  information  for  vendors 
because  the  LECs  have  no  direct 
relationship  with  vendors.'Oi  They  have 
only  the  program  name  of  the  pay-per- 
call  service,  which  is  supplied  by  the 
1XC.433  Bell  Atlantic  commented  that  it 
would  bo  a  significant  burden  to  have  to 
distribute  lists  to  its  5,000  service 
representatives  showing  the  vendors  for 
thousands  of  pay-per-cidl  telephone 
numbers  and,  furthermore,  these  lists 
would  change  daily  as  carriers  assigned 
numbers  to  new  providers  or  reassigned 
numbers  from  one  provider  to 
another .483  AT&T  recommended  that 
the  rule  be  modified  to  require  that 
billing  entities  provide  this  information 
only  upon  customer  request.434 
In  response  to  these  concerns,  the 
Commission  has  modified 
$  308.7(d)(2)(i)  of  the  final  Rule  to 
permit  the  billing  entity  the  option  of 
providing  the  customer  with  identifying 
information  about  the  providing  carrier 
and  vendor,  as  applicable,  or  providing 
the  customer  wiffi  a  local  or  toll-free 
telephone  number  where  the  customer 
can  obtain  the  information  directly.  This 
information  need  only  be  disclosed  if 
the  billing  entity’s  cr^iting  of  the 
customer’s  account  will  result  in  an 
attempt  by  the  vendor  or  providing 
carrier  to  collect  the  disputed  charge. 

Under  §  308.7(d)(2)(ii),  if  the  bilUng 
entity  decides  to  investigate  a  billing 
error  dispute,  it  must  contact  any  parties 
whose  input  is  needed  to  reasonably 
determine  whether  a  billing  error 
occurred  as  alleged  by  the  customer.  If 
the  results  of  the  investigation  lead  it  to 
conclude  that  a  billing  error  occurred  as 
alleged,  it  must  credit  the  customer’s 
account  for  any  disputed  amount.  If  the 
billing  entity  determines  as  a  result  of 
the  investigation  that  no  billing  error 
occurred,  or  that  a  di^erent  billing  error 
occurred  from  that  asserted  by  the 
customer,  the  billing  entity  must 
explain  to  the  customer  the  reasons  for 


430  58  FR  at  13389. 

49iC(MaiiMDU15(NyMH)at4-6;18  (Bdl 
AtlanUc)  al  4-8. 

4HGoianMiit  IS  (Njrnax)  al  4-8. 

«sa  GoaaaMat  la  (Ball  Aliantic)  a  4-8. 
434Cuminent  62  (ATAT)  at  6. 
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that  determination  and  make  any 
appropriate  adiustments  to  the 
customer’s  account.  The  btUing  entity 
need  only  provide  the  customer  with  a 
written  ex^anation.  including  copies  of 
supporting  documents,  if  the  custixeer 
requests  it 

Section  306.7(d)(3)  requires  a  billing 
eirtity  to  complete  the  steps  required  by 
§  30a.7(d){2)  within  two  complete 
billing  cycles  after  receiving  the 
customer’s  billing  errcx  notice,  which  in 
no  event  may  be  more  than  90  days.  If 
a  billing  entity  were  to  comply  with 
§  308.7(d)(2)(i>— i.e.,  to  correct  the 
customer’s  Ull  and  credit  his  account — 
within  40  da}^  after  receiving  the 
customer’s  billing  error  notice,  no 
written  communication  of  any  kind 
would  need  to  be  provided  to  the 
customer.  This  provision  was  received 
favorably  by  the  tetep>hone 
companies,'*^  while  the  information 
providers  expressed  concern  that  it 
might  encourage  the  telephone 
companies  to  credit  customers*  accounts 
for  disputed  amounts  that  might  very 
well  be  legitimate  charges.43«  The 
Commission  believes  that  the  billing 
review  procedures  of  §  308.7(d)  strike  a 
reasonable  balance  among  the 
consumer’s  interest  in  having  billing 
errors  resolved  quickly  and  efflctently, 
the  billing  mtity’s  interest  in  being  able 
to  operate  free  of  undue  administrative 
burdens,  and  the  information  provider’s 
interest  in  receiving  fair  compensation 
for  pay-per*cail  services  provided  to  the 
public. 

Section  308.7(dK3)(i)  provides  that  if 
a  billing  entity  determines  that  any 
dispute  amount  is  in  error,  it  must 
notify  the  providing  carrier  and  vendor 
of  its  dispoMtMHi  of  the  billing  error  and 
the  reasons  for  its  action.  Under 
§  308.7(dK3)(ii),  if  the  billing  entity 
determines  that  any  portion  of  the 
disputed  amount  should  be  sustained,  it 
must  promptly  notify  the  customer  in 
writing  of  the  time  when  payment  of 
that  amount  is  dne. 

The  proposed  rule  would  have 
requir^  the  billing  entity  to  give  the 
customer  at  least  20  days  from  the  date 
of  notice  to  pay  this  sustained 
amount.'*®'  A  number  of  commenters 
opposed  the  20-day  requirement  as 
unreasonable  and  unnecessary.^* 
USTA  commented  that  the  LECs  should 
be  permitted  to  include  disputed 
amounts  determined  not  to  be  in  error 
in  their  next  bill  cycle  for  payment 


43S  See,  e.g..  Comment  13  (NTCA)  at  4-S. 

Comments  5  (Fun  Lines)  at  2-3;  63  (NAIS)  at 
46-*7;  Tr.  at  224. 

437  58  FR  at  1S369. 

4 3» Comments  IS  (Nynax)  at  S-S;  IS  (USTA)  at 
15-16;  35  (AlP)  at  lS-14;  56  (BeUSauth)  at  11. 


within  the  normal  time  set  by  state 
nguktion.  R  stated  that  the 
provided  by  specific  stete  regulation  for 
telepbona  bill  payment  is  likely  to  be 
reaaonable,  and  is  likely  to  have  been 
subject  to  a  preexisting  determination 
generally  to  the  efiect  that  the  period  set 
would  not  impose  harsh  conditions  on 
the  customer.  ”43«  bi  response  to  these 
comments,  the  Commission  has 
modified  §  308.7(d)(3Kii)  of  the  final 
Rule  to  permit  the  billing  entity  to 
reqime  payment  of  disputed  amounts 
determined  not  to  be  in  error  within  the 
number  of  days  the  customer  is 
ordinarily  allowed  by  custom,  contract, 
or  state  law  to  pay  undisputed  amounts, 
but  in  no  case  less  than  10  days. 

Under  §  308.7(d)(3)(ii),  the  billing 
entity  also  must  notify  the  customer  in 
writuig  that  failure  to  pay  the  disputed 
amount  determined  not  to  be  in  error 
may  be  reported  to  a  credit  reporting 
agency,  or  may  subject  the  customer  to 
coUatlion  action,  litis  section  of  the 
final  Rule  has  been  changed  to  state  that 
if  there  is  no  possibility  that  either  event 
will  occur,  the  notice  need  not,  and 
indeed  should  not,  be  sent.  For 
example,  if  a  third-party  biller  does  not 
report  deiinquent  customers  to  credit 
reporting  agencies  and  takes  no  action 
to  collect  unpaid  pay-per-call  charges 
and,  by  contract  or  for  policy  reasons, 
forbids  its  clients  to  undertake  such 
actions,  no  such  notice  should  be  sent 
to  the  customer.  If  (Hily  one  of  the 
events  was  operational  (e.g.,  the  third- 
party  biller  does  not  report  to  credit 
reporting  agencies  but  does  undertake 
collection  acrtivity),  the  notice  should 
mention  only  the  possilnlity  of  that 
particular  event  occiuring. 

5.  Section  308.7(e):  WUhdrawal  of 
Billing  Error  Notice 
Under  §  308.7(e)  of  the  proposed  rule, 
a  billing  entity  would  not  have  had  to 
proceed  with  the  billing  review 
procedures  if  the  customs  agreed, 
before  the  notification  requirements  of 
§  308.7(d)  were  triggmed,  that  the  billing 
statement  was  correct.^**  AT&T 
observed  that  customers  may  not  always 
be  willing  to  expressly  admit  that  no 
billing  error  occurred,  even  when  they 
have  indicated  they  no  longer  intend  to 
pursue  a  billing  dispute.441  The  final 
Rule  addresses  this  problem  by 
permitting  the  billing  entity  to  dispense 
with  the  billing  review  if  the  customer 
agrees  that  the  billing  statement  was 
correct  or  if  the  customer  agrees  to 
withdraw  voluntarily  the  billing  error 
notice.  This  may  be  achieved  by  the 


43eCominent  16  (USTA>at  15-16. 

440  58  FR  at  13369. 

441  Comment  62  (AT6T)  at  7. 


customer’s  dear  affirmation  that  he  or 
she  does  not  wish  the  billing  entity  to 
pursue  further  investigation  of  the 
dispute. 

6.  Section  30B.7(f}:Limkation  on 
Responsibility  ^  Billing  Error 

Section  308.7(f)  limits  the  billing 
entity's  obligatioD  to  respond  to  a 
customer’s  billing  error  complaint  to  the 
procedures  set  forth  in  §  308.7(d).  Once 
the  billing  entity  folfows  the  prescribed 
procedures,  it  will  not  ha\'e  to  continue 
to  respond  in  the  same  manner  to 
subsequent  assertions  by  the  customer 
of  the  same  billing  error.  The 
Comimssion  is  adopting  this  section  as 
proposed. 

7.  Section  308.7(g):  Customer's  Right  to 
Withhold  Disputed  Amount;  Limitation 
on  Collection  Action 

Section  308.7(g)  sets  forth  the 
customer’s  ri^it  to  withhold  jiayment  of 
any  disputed  amount  after  having 
provided  notice  of  a  billing  error.  No 
one  may  try  to  collect  this  amount  from 
the  customer  until  the  billing  entity  has 
completed  its  billing  review  and  given 
the  customer  as  mo^  time  to  make 
payment  as  the  billing  entity  ordinarily 
affords  for  undisputed  charges.  The 
billing  entity  may  continue  to  display 
the  disputed  charge  on  the  customer’s 
billing  statement  during  the  billing 
review,  so  long  as  the  statement 
discloses  that  payment  of  the  disputed 
amount  is  not  required.  Thore  is  no 
restriction  on  the  billing  entity’s  right  to 
collect  any  undisputed  charges  on  the 
customer’s  bill.  The  Commission  is 
adopting  this  section  as  proposed. 

8.  Section  308.7(h):  Prohibition  on 
Charges 

Section  308.7(h)  of  the  proposed  rule 
provided  that  if  a  billing  error  is 
determined  to  have  occurred,  whether 
as  alleged  by  the  customer  or  in  a 
different  amount  or  manner,  no  charge 
may  be  imposed  on  the  customer  related 
to  the  billing  review.  The  proposed  rule 
also  provided  that  if  it  is  determined 
that  no  billing  error  occurred,  any 
charges  imposed  on  the  customer  must 
be  reasonable  and  not  have  the  effect  of 
discouraging  customers  from  asserting 
their  billing  error  rights.  The 
Commission  solicited  comment  on 
whether  there  should  be  an  absolute 
prohibition  on  charging  for  billing  error 

investigations.442 

The  Commission  received  one 
comment  in  favor  of  permitting  billing 
entities  to  charge  for  billing  MTor 
investigation.  AS*  commented  that  it 
should  be  permissible  for  a  billing  entity 


442  58  FR  at  13384  (question  36). 


42306  Federal  Register  /  Vol.  58.  No.  151  /  Monday,  August  9,  1993  /  Rules  and  Regulations 


to  impose  a  reasonable  chaige  “unless 
the  error  ultimately  foimd  is  a  'material* 
error."  One  commenter  suggested 
that  the  Rule  should  be  silent  on  the 
issue.4««  Several  commenters  were 
adamantly  opposed  to  allowing  billing 
entities  to  impose  any  charge  for  a 
billing  review.  NACAA  and  NAAG 
contended  that  allowing  any  charges  for 
conducting  a  billing  review  would  only 
discourage  consumers  from  exercising 
their  rights.^^o  VRS  agreed  and  observed 
that  vendors  could  recoup  their 
investigation  costs  throu^  adjustments 
to  their  overall  pricing  structure.*^  NCL 
stated  that  imless  there  is  an  absolute 
prohibition  on  such  charges,  billing 
entities  are  likely  to  abuse  the  privilege 
and  coerce  customers  into  accepting 
inaccurate  or  excessive  charges  for  pay- 
per-call  services.*^'  At  the  public 
workshop  conference.  Commission  staH 
asked  whether  industry  members  felt 
they  needed  to  have  the  right  to  charge 
customers  for  investigating  billing  errors 
that  are  determined  not  be  valid.  There 
was  no  response  in  support  of 
permitting  such  charges.^^s 

On  balance,  the  Commission  has 
concluded  that  the  imposition  of  any 
charges  for  billing  error  investigations 
could  deter  consumers  from  the 
assertion  of  legitimate  disputes. 
Therefore,  the  final  Rule  prohibits 
billing  entities  frtim  imposing  any 
charges  in  connection  with  a  billing 
review. 

9.  Section  308.7(i):  Restrictions  on 
Credit  Reporting 

Section  308.7(i)  of  the  final  Rule  is 
identical  to  the  proposed  rule  except  for 
the  modification  to  §  308.7(i)(l),  relating 
to  the  time  allowed  the  customer  to  pay 
any  disputed  amount  found  not  to  be  in 
error.  The  modification  conforms  this 
provision  to  the  change  in 
§  308.7(d)(3)(ii).  discussed  above. 

Section  308.7(i)  forbids  anyone  from 
reporting  or  threatening  to  report 
negative  information  related  to  the 
customer’s  withholding  payment  of  the 
disputed  amount  until  the  billing 
review  is  completed  and  the  customer 
has  been  given  as  much  time  to  make 
payment  as  the  billing  entity  ordinarily 
afiords  for  undisputed  charges.  If,  before 
this  time  expires,  the  customer  reasserts 
his  dispute  with  respect  to  the  same 
billing  error,  no  one  may  report  the 


443  Comment  33  (AIP)  at  14. 

444  Comment  37  (PPI)  at  52. 

443 Comment  40  (NACAA)  at  14;  42  (NAAG)  at  31. 

444  Comment  23  (VRS)  at  13. 

447  Comment  21  (NCL)  at  19-20. 

444  Tr.  at  229.  Although  AIP,  in  its  comments  filed 
with  the  Commission,  had  expressed  support  for 
permitting  such  charges  in  certain  situtations,  it 
was  silent  on  the  issue  at  the  conference. 


customer’s  account  as  delinquent 
%vithout  also  reporting  that  the  customer 
disputes  the  delinquent  amount. 
Additionally,  any  person  reporting  such 
a  delinquency  must  notify  the  customer 
in  writing  of  the  name  and  address  of 
each  person  to  whom  it  reported  the 
delinquency.  Any  subsequent  resolution 
of  the  dispute  would  have  to  be  reported 
in  writing  to  anyone  to  whom  the 
delinquency  was  reported  initially. 

One  commenter  oojected  to  what  it 
perceived  to  be  the  Rule’s  allowing  a 
customer  to  perpetuate  a  billing  error 
dispute  indefinitely.  PPI  stated  that  the 
Rule  would  permit  a  persistent 
consumer  to  “repeatedly  seek  review  of 
a  claim  and  thus  save  himself  from 
having  a  bad  credit  report.”  In  fact, 
the  only  protection  this  provision  gives 
a  customer  who  reasserts  a  billing  error 
is  to  inform  the  credit  reporting  agency 
or  other  party  who  receives  notice  of  the 
customer’s  delinquency  that  the 
customer  disputes  a  matter  with  respect 
to  that  delinquency.  Except  for  the 
aforementioned  restrictions  on  credit 
reporting,  any  interested  party  may 
pursue  all  of  its  other  normal  collection 
procedures  (including  involuntary 
blocking  of  the  customer’s  access  to 
future  pay-per-call  services)  if  a 
disputed  charge  remains  unpaid  after 
the  billing  entity  has  completed  the 
billing  review  and  determined  that  no 
billing  error  occurred. 

10.  Section  308.7(j):  Forfeiture  of  Right 
to  Collect  Disputed  Amount 

Section  308. 7(j)  requires  a  billing 
entity,  providing  carrier,  or  vendor  to 
forfeit  the  amount  of  any  telephone¬ 
billed  purchase  (up  to  $50  per 
transaction)  if  it  fails  to  comply  with  the 
Rule's  billing  error  resolution 
requirements.  The  penalty  applies  only 
to  the  person  or  persons  who  failed  to 
comply.  The  provision  does  not  prevent 
any  other  interested  party  from  pursuing 
collection  of  any  legitimate  amount  to 
which  it  is  entitled.  For  example,  a 
billing  entity’s  failure  to  respond 
properly  to  a  customer’s  billing  error 
notice  would  not  result  in  forfeiture  of 
the  vendor’s  right  to  pursue 
ind^endent  collection  of  the  charge. 

AIP  commented  that  the  penalty 
should  apply  only  if  the  failure  to 
comply  was  “material,”  whereas 
NACAA  believes  the  provision  should 
compel  the  billing  entity,  providing 
carrier,  and  vendor,  and  their  agents,  to 
forfeit  the  right  to  collect  from 
customers  any  charges  involving 
violations  of  the  TDDRA.^si  The 


44«  Comment  37  (PPI)  at  23. 

430  Comment  35  (AIP)  at  14. 

431  Comment  40  (NACAA)  at  15. 


purpose  of  the  forfeiture  penalty  is  to 
enforce  compliance  with  the  billing  and 
collection  provisions  of  the  Rule, 
including  ^ose  provisions  some  might 
consider  to  be  teidinical  in  nature.  There 
are  other  provisions  of  the  Rule  that 
should  serve  to  deter  the  types  of 
practices  the  TDDRA  was  enacted  to 
prevent.^**  Therefore,  the  Commission 
has  decided  to  issue  this  provision  of 
the  Rule  as  initially  proposed. 

11.  Section  308.7(k):  Notification  of 
Returns  and  Crediting  of  Refunds 

Section  308.7(k)  prescribes  the 
procedure  a  vendor  who  is  not  billing 
entity  must  follow  after  agreeing  to  give 
a  customer  a  refund  or  credit  for 
returned  goods  or  a  forgiven  debt. 

Within  seven  days  after  the  vendor 
agrees  to  give  the  customer  a  cash 
refund,  the  vendor  must  send  the  refund 
directly  to  the  customer’s  address,  and 
must  also  notify  the  appropriate  billing 
entity  that  the  refund  has  been  given. 
The  proposed  rule  did  not  provide  for 
notice  of  the  refund  to  be  sent  to  the 
billing  entity.  However,  AT&T 
commented  that  the  addition  was 
advisable  to  prevent  the  customer  from 
receiving  an  adjustment  from  both  the 
vendor  and  the  billing  entity. <*3  The 
Commission  agrees. 

If  the  vendor  agrees  to  credit  the 
customer’s  account  for  the  returned 
property  or  forgiven  debt,  the  vendor 
has  seven  days  in  which  to  send  a  credit 
statement  to  the  billing  entity  through 
the  vendor’s  normal  channels  for  billing 
telephone-billed  purchases.  Within 
seven  days  after  receiving  the  credit 
statement,  the  billing  entity  must  credit 
the  customer’s  account  for  the  amount 
of  the  refund.  The  proposed  rule  gave 
the  billing  entity  only  three  days  to 
effect  the  credit.  Two  commenters  noted 
that  the  billing  entity  responsible  for 
responding  to  and  handling  billing  error 
disputes,  e.g.,  an  IXC,  might  not  be  the 
billing  entity  that  originally  billed  the 
customer  for  the  charge,  e.g.,  a  LEG.  If 
the  vendor  sent  the  credit  statement  to 
the  LXC,  the  IXC  might  not  be  able  to 
relay  the  credit  statement  to  the  LEC  in 
sufficient  time  to  ensure  that  the 
customer’s  account  was  credited  within 
three  days.454  Therefore,  the  final  Rule 
gives  the  billing  entity  seven  days  in 
which  to  credit  the  customer’s 
account.'*®* 


43Z  See,  e.g:  §  308.5(k),  making  pay-{>er-call 
service  providers  liable  for  refunds  to  consumers 
who  have  been  billed  for  services  found  to  have 
violated  any  provision  of  this  Rule  or  any  other 
Federal  law. 

43.1  Comment  62  (AT*T)  at  6. 

434  Comments  55  (GTE)  at  11;  62  (ATAT)  at  7. 

433  AIP  commented  that  the  Rule  does  not  provide 
vendors  sufiicient  time  to  perform  the  required 
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12.  Section  209.7(Tf:  Customer's  RigM  to 
Assert  Claims  or  Eiefisnses 

Sectkm  308.7(1)  makes  any  billing 
entity  or  providing  carrier  who  attempts 
to  coHect  dtarges  from  a  customer  frir  a 
disputed  t^ephone4Hned  purchase 
su):^ect  to  any  claims  or  defmses  that 
the  customer  may  lawfully  assert  against 
the  vmdorwith  respect  to  that 
purchase.  The  provision  remains 
unchanged  from  the  nroposed  rule.  The 
customer’s  rights  unaer&is  provision 
are  not  dependent  on  the  customer’s 
asseitioD  ^  a  billing  error  pursuant  to 
§  308.7(h}.  However,  the  customer  must 
first  have  made  a  good  faith  attempt  to 
settle  the  disptUe  with  the  vendor,  or 
the  providing  carrier  (other  than  the 
hilling  entity)  if  the  veai&>r  is  not 
readily  accee^le.  Any  detenninatioD  of 
what  daims  or  defenses  are  valid  as  to 
the  vendor  must  be  mads  under  state  at 
other  applicable  law.  The  billing  entity 
or  providing  carrier  cannot  be  liable 
under  this  provision  for  any  amount 
greater  than  the  amount  of  the 
telephone-billed  purchase,  plus  any 
related  charges  for  which  the  customer 
has  been  billed. 

13.  Section  308.7[m):  RetoHaiory 
Actions  Prohibited 

Section  308.7(m>  makes  it  unlawful  to 
accelerate  the  customer’s  debt  or  to 
restrict  to  terminato  the  customer’s 
access  to  pay-per-call  services  to 
penalize  the  customer  ftH*  exercising  in 
good  fiakh  any  billing  error  rights 
accorded  by  these  regulations.  This  does 
not  constitute  an  absolute  prohibition 
on  all  actions  that  might  efTectively 
limit  a  customer’s  access  to  pay-per-call 
services.  For  example,  if  a  vendor  or 
providing  carrier  regulariy  suspends  a 
customer’s  access  to  pay-per-call 
services  when  that  customer’s 
outstanding  debt  exceeds  a  certain 
dollar  amount,  that  vendor  or  pooviding 
carrier  would  not  be  prohibited  from 
applying  cmy  disputed  amount  tovrards 
that  outstanding  debt.  Moreover,  this 
provision  does  not  preclude  a  billing 
entity,  providing  carrier,  or  vmidor 
blocking  or  ordering  the  blocking  of 

ay-pe{H:aU  servicas  to  subscribe  who 

ave  incurred,  bid  not  paid,  legitimate 
pay-per-call  chargas.49a  Furthermore,  a 


taal(a,  contaoding  that  veadoissbouMthawas  aivcti 
time  to  give  credits  and  refunds  as  customers  have 
to  assert  a  bUlmg  error,  60  days.  Comment  35  (AD*) 
at  14-15.  The  Commission  believes,  however,  this 
{ftils  to  take  into  consideration  that  $  30B.7(k)  only 
applies  where  the  vendor  has  already  made  the 
determination  to  give  a  refund  or  credit  to  the 
customer.  The  time  requirements  are  similar  to 
those  prescribed  under  the  FCB  A  for  credit  card 
purchases,  through  wUcb  many  merchants  atso 
proceaa  a  lasga  Bumber  of  Uamactions. 

MCI  proposed  that  $  308.7(m)  state  expressly 
that  blocking  for  nonpayment  of  lagitiinatw  pey>par» 


billing  entity,  providing  carrier,  or 
vendor  will  not  have  violated  this 
section  if  it  took  adverse  action  against 
the  customer  with  respect  to  a 
telephone-billed  purchase  without 
knowing  that  tile  customer  had  asserted 
a  billing  error  related  to  that 
purchase.4V7  The  determining  factor  in 
each  instance  is  whether  the  action  was 
motivated,  or  reasonably  appears  to 
have  been  motivated,  by  a  ctesire  to 
retaliate  against  tite  customer  for 
asserting  Us  or  her  billing  error  r^ts. 

14  Section  3QS.7(n):  Notice  of  Billing 
Error  Ri^its 

Section  306. 7(n)  requires  a  billing 
entity  to  provido  its  customers  with 
written  notice  of  their  pa3F-per<all 
billing  rights  at  least  once  per  calendar 
year.  If  the  bilUiig  entity  is  not  a 
common  carrier,  it  must  follow  the 
procedures  set  forth  In  §  308.7(nKlKi). 
and  send  the  notice  to  each  customer 
(whether  that  customer  is  an  old, 
curmat,  or  new  customer)  with  the  first 
billing  statement  for  a  telephone-lniled 
purchase  mailed  or  delivered  to  that 
customer  alter  the  effiactive  date  of  the 
regulations.  ’Thereafter,  the  billing  entity 
must  ensure  that  the  customer  receives 
the  notice  at  least  once  during  each 
subsequent  calendar  year  in  which  that 
customer  receives  a  bill  for  a  telephone¬ 
billed  purchase. 

Billiiig  entities  that  are  coonnon 
carriers  have  the  option  of  sending  the 
annual  statement  to  only  Uiose 
customers  whom  they  have  billed  for  a 
telephcme-hilled  pur^asa,  or  they  may 
elect  to  setMl  the  annual  statement  to  all 
of  their  cusUnners  who  receive 
telephone  service  of  any  kind.  If  they 
choose  the  former  approach,  they  must 
follow  the  procedure  set  forth  in 
§  308.7(n)(l)(i).  If  they  opt  for  the  latter, 
they  must  comply  with  §  308.7(nKl)(u), 
which  requires  the  billing  entity  to  send 
the  annual  statement  to  all  of  its 
custCHuers  within  60  days  after  the 
effective  date  of  the  regulations.  The 
billing  entity  must  then  send  the  notice 
at  least  once  each  friUowing  ye»  to  all 
of  its  customers  at  intervals  of  not  less 
than  six  months  nc»  more  than  18 
mcmths. 


call  chafgeaia  not  pracluded  by  thia  aactinit 
Comment  32  (MCI)  at  6-7.  However,  stating  this  in 
the  Rule  might  dilute  the  principal  message  of  this 
provision,  which  is  Slat  a  customer  should  not  be 
subjactaAto  any  advasaa  action  soMy  beeauaaof 
that  customer’s  good  (aith  exavciaa-ef  his  or  her 
billing  error  rights  undar  thia  Snln.  The 
Commission  believes  that  the  iaane  ia  addressed 
satisfactorily  by  diacnaaion  in  thia  Statamont  aC 
Basis  and  Purpoaa. 

ssr  BellSouth  expressed  concern  that  a  LBC  that 
acts  at  a  collection  agiant  for  an  KC  that  pecfonnad 
its  «von  bilffngmi^  not  he  aware  ofa  pmidiag 
dispute.  Comment  SO  (BellSouth)  at  tZ. 


The  proposed  rule  would  have 

Erescrmed  the  precise  tanguaga  that 
illing  entities  must  disclose  in  the 
notices.^ss  Two  commeoteis  suggpsted 
that  the  billing  entity  should  have  tbs 
flexibility  to  fashion  its  own  notice,  so 
the  material  information  might  be 
arranged  and  disclosed  in  a  more  cost- 
effective  msnner.4SB  The 
OR  reconsideration,  has  modified  the 
final  Rule  to  specify  the  information 
that  must  be  disclosed  without 
mandating  specific  language. 

The  annual  statement  must  inform  the 
customer  how  to  initiate  a  billing 
review.  The  presumption  set  for&  in 
$  308.7(c)  of  the  Rule  need  only  be 
disclosed  if  the  customer  is  permitted  to 
provide  oral  notice.  The  annual 
statement  must  also  describe  the 
procedure  the  billing  entity  must  follow 
to  respond  to  a  billing  error  notice  wid 
to  investigate  the  alleged  billing  error. 
Additionfdfy,  the  annual  statement  must 
disclose  the  customer’s  right  to 
withhold  payment  of  any  disputed 
amount  and  the  restrictions  placed  on 
collectioa  and  advwse  reporting  of  the 
disputed  amount.  Finally,  the  statement 
must  tell  the  customm'  about  the 
forfeiture  penalty. 

Instead  of  senmngtha  annual 
statement,  the  billing  entity  may  choose 
to  send  an  abridged  pay-per-call  billing 
rights  summary  to  its  customers  with 
each  billing  statement.  Like  the  annufd 
statement,  the  alternative  summary 
statement  must  inform  the  customer 
how  to  initiate  a  billing  review, 
including  the  presumption  applying  to 
oral  notice,  if  such  notice  is  permitted. 
However,  the  summary  notice  need  not 
explain  the  procedure  the  billing  entity 
must  follow  to  respond  to  and 
investigate  a  billing  error  complaint. 
Also,  the  alternative  summary  must 
contain  a  statement  (which  may  be 
abridged)  of  the  customer’s  rights  with 
respect  to  the  collection  of  any  disputed 
amoimt.  It  need  not  mention  the 
forfeiture  penalfy. 

Section  308.7^)(3j.  which  sets  forth 
general  requirements  concerning  the 
billing  error  ri^ts  notices,  has  Wn 
added  to  the  final  Rule.  If  the  billing 
entity  ^ects  to  send  an  annual 
statement,  it  must  be  provided  on  a 
separate  statement  that  the  customer 
may  keep.  A  portion  of  the  customer’s 
billing  statement  containing  the 
disclosures  is  permissible  under  this 
section  if  that  portion  cmi  be  easily 
detached  {e.g.,  with  perfcaations)  and 
kept,  and  the  statement  advises  the 
customer  to  do  so. 


«»>  SaFK  at  13378, 1339a 

4ssCoiiiin«it«  32  (MQ)  at  7-12;  SftIBaUSoaltilat 
13. 
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If  the  alternative  summary  statement 
is  used  and  is  disclosed  on  each  copy 
of  the  customer’s  billing  statement,  it 
need  not  be  in  a  form  that  the  customer 
may  keep.  If  the  disclosures  are  made  on 
the  back  of  the  statement,  the  front  of 
the  statement  must  include  a  clear  and 
conspicuous  reference  to  the  disclosures 
on  the  back. 

One  commenter  proposed  that  billing 
entities  be  permitt^  to  include 
additional  information  on  the  billing 
rights  notice.'Mo  Section  308.7(n)(3)(iii) 
permits  such  information  to  be 
disclosed  on  the  notice,  but  it  must  not 
confuse  or  mislead  the  customer  or 
obscure  or  detract  from  the  required 
disclosures,  which  must  appear 
separately  and  above  any  oUier 
information. 

15.  Section  308.7(o):  Multiple  Billing 
Entities 

Section  308.7(o)  explains  the 
responsibilities  of  multiple  billing 
entities  involved  in  a  telephone-billed 
purchase.  It  remains  unchanged  from 
the  proposed  rule.  This  provision  gives 
these  billing  entities  the  flexibility  to 
decide  among  themselves  the  one  that 
will  be  responsible  for  making  any 
disclosures  and  for  complying  with  the 
other  requirements  of  the  Rule. 

The  Commission  received  several 
comments  seeking  clarification  of  the 
role  of  the  LEG  under  this  provision 
where  that  company  renders  bills  for 
pay-per-call  services  but  the 
responsibility  for  handling  billing 
complaints  and  inquiries  resides  with 
the  IXC.401  The  Rule  provides  that  if  the 
LEG  receives  notice  of  a  billing  error 
from  a  ciistomer.  the  LEG  must  either 
identify  for  the  customer  the  proper 
party  to  whom  the  notice  should  be  sent 
or  the  LEG  may  accept  the  billing  error 
notice  on  behalf  of  the  IXC.  in  which 
case  it  must  transmit  the  notice  to  the 
IXC  within  15  days.  The  LEG  would 
have  no  further  responsibility  with 
respect  to  the  billing  error  dispute,  even 
if  the  customer  persisted  in  attempting 
to  have  the  LEG  credit  his  or  her 
accoimt.  However,  nothing  in  this 
section  would  preclude  the  LEG  from 
crediting  the  customer’s  account  in  that 
situation.  If  the  IXC  objects  to  the  LEG 
doing  so.  it  must  resort  to  the  terms  of 
its  contract  with  the  LEG  for  relief. 

16.  Section  308.7(p):  Multiple 
Customers 

Section  308.7(p)  provides  that 
disclosures  may  m  made  to  any 
customer  primarily  liable  on  a  joint 

*«aCoiiun«t  32  (MCI)  at  e-10. 

4*1  CommanU  IB  (B^  AtUnUc)  at  4;  37  (PPI)  at 
24:63(NAlS)al4a. 


account.  It  remains  unchanged  from  the 
proposed  rule. 

1 7.  Other  Questions 

The  proposed  rule  did  not  contain 
any  provision  requiring  billing  entities, 
providing  carriers,  or  vendors  to 
maintain  records  with  respect  to  the 
billing  and  collection  of  pay-per-call 
services.  The  NPR  solicited  comment  on 
whether  such  a  requirement  is 
needed.4A2  Many  commenters  noted  that 
common  carriers  are  required  by  the 
F(X  to  keep  call  detail  records  for  18 
months.  These  records  identify  the 
name,  address,  and  telephone  number  of 
the  caller,  the  telephone  number  called, 
and  the  date.  time,  and  length  of  the 
call.'Ms  Sprint  commented.  “These 
records  provide  the  back-up  for  the 
services  provided  by  common  carriers 
acting  as  billing  entities  and/or 
providing  carriers  in  any  pay-p>er-call 
service  transaction.’’ NTCA  noted 
that  state  laws  already  require  LEGs  “to 
respond  to  consumer  complaints  within 
designated  time  frames,  to  resolve 
complaints  and  to  provide  consumers 
back-up  records  to  resolve  billing 
disputes.’’ The  common  carriers 
maintained  that  these  records  are 
sufficient  to  demonstrate  compliance 
with  the  billing  and  collection 
procedures  of  ffie  Rule,  and  that  a 
separate  FTG  record  retention  provision 
is  not  needed.^  They  recommended, 
however,  that  should  the  FTG  decide  to 
implement  a  record  retention  provision, 
it  should  mirror  the  FXX]  rule.4a7 

The  consumer  groups  and  regulatory 
agencies  commented  in  support  of  some 
form  of  recordkeeping  provision,  as  did 
HA.  a  trade  association  of  information 
providers.  NAGAA.  asserting  that  such 
records  are  vital  to  law  enforcement 
officials,  recommended  that  billing 
entities  be  required  to  keep  records  for 
at  least  as  long  as  the  applicable  statute 
of  limitations.4B8  (2A  and  IIA  believe 
that  billing  entities  should  be  subject  to 
the  same  record  retention  provisions  as 
foimd  in  the  TILA  and  FGBA.«e9 
Regulation  Z  (which  implements  the 
TILA  and  FGBA)  requires  creditors 
generally  to  maintain  evidence  of 
compliance  for  two  years.^^o  The  value 
of  implementing  such  a  provision  is 
questionable  when  common  carriers 

58  FR  at  13384  (question  37). 

4u  Comments  18  (Bell  Atlantic)  at  7;  81  (Sprint) 
at  10.  dting  47  C7R  42.6. 

**•  Comment  81  (Sprint)  at  10. 

Comment  13  (NTCA)  at  7. 

See,  e.g..  Comment  16  (USTA)  at  12. 

MTCommmtts  81  (Sprint)  at  10;  60  (Pilgrim)  at  16. 

4MComment  40  (NACAA)  at  14. 

«MGomm«iU  31  (CA)  at  12;  52  (QA)  at  35. 

«>«12CFR  226.25. 


already  are  required  by  the  FGG  to  keep 
records  for  18  months. 

In  fact,  at  least  some  of  the  parties 
potentially  affected  by  a  recordkeeping 
provision  currently  keep  records  for 
longer  than  18  months.  USTA  said  this 
is  true  for  some  of  its  members,  and  that 
one  member  (BellSouth)  keeps  records 
for  3-10  years.4^1  ITA.  a  third-party 
biller,  stated  it  has  kept  billing  records 
for  as  long  as  it  has  b^n  in  operation, 
approximately  two  years.472  TPI.  an 
information  provider  and  service 
bureau,  said  it  has  kept  its  records  for 
all  of  the  four  years  it  has  been  in 

operation  .473 

Finally,  the  record  shows  that  the 
state  regulatory  agencies  have  had  no 
difficulties  obtaining  relevant  records  in 
connection  with  their  investigations  of 
pay-per-call  services,  except  in  certain 
atypical  situations.474  Therefore,  the 
Gommission  has  concluded  that  there  is 
insufficient  evidence  at  the  present  time 
to  support  the  need  for  a  speciflc 
recordkeeping  provision  with  respect  to 
the  billing  and  collection  procedures  of 
the  Rule. 

The  Gommission  also  solicited  data 
concerning  the  practices  of  third-party 
billers.  Specifically,  the  Ck)mmission 
asked  whether  the  Rule  should  include 
additional  protections  for  consumers 
who  deal  with  third-party  billers.475 
Only  a  few  commenters  responded.  The 
gist  of  these  comments  was  that  third- 
party  billers  should  be  subject  to  the 
same  requirements  as  other  billing 
entities — no  more,  no  less.476  Therefore, 
the  Gommission  has  determined  that 
there  is  insufficient  evidence  to  justify 
imposing  any  additional  requirements 
on  third-party  billers. 

18.  Relation  to  State  Laws 

Section  302(a)  of  the  TDDRA  <77 
provides  that  no  person  subject  to  the 
provisions  of  Title  III  (Billing  and 
Gollection)  of  the  final  Rule  shall  be 
exempt  from  complying  with  the  laws  of 
any  state  with  respect  to  telephone 
billing  practices,  except,  and  only,  to 
the  extent  that  those  laws  are 
inconsistent  with  any  provision  of  Title 
III.  The  Ck)mmission  is  given  the 
authority  to  determine  whether  such 
inconsistencies  exist.  A  billing  entity, 
providing  carrier,  vendor,  state,  or  other 
interested  party  may  petition  the 

471  Tr.  at  468. 

472  Tr.  at  465. 

47sTr.at470. 

474  Tr.  at  484-85. 

475  58  FR  at  13384  (question  39). 

474  Comments  23  (VRS)  at  14;  31  (CA)  at  12;  33 
(ITA)  at  7. 

477 15  u,s.C  5722(a). 
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Commission  to  detennine  whether  a 
state  law  requirement  is  inconsistent. 

Section  302(b)  of  the  TDDRA 
provides  that  the  Commission  shall  by 
regulation  exempt  from  Title  III  any 
class  of  telephone-billed  purchase 
transactions  within  any  state  if  it 
determines  that  under  the  law  of  that 
state,  that  class  of  transactions  is  subject 
to  requirements  substantially  similar  to 
those  imposed  under  the  Act,  or  that 
such  state  law  gives  greater  protection  to 
consumers,  and  that  there  is  adequate 
provision  for  enforcement.  Any  state 
may  apply  to  the  Commission  to  exempt 
a  class  of  transactions  within  that  state 
from  the  requirements  of  the  Federal 
law  and  the  corresponding  provisions  of 
this  Rule. 

A  petition  for  the  Commission  to 
determine  whether  a  state  law 
requirement  is  inconsistent .  or  an 
application  for  an  exemption  of  a  class 
of  transactions,  shall  be  in  writing  and 
addressed  to  the  Secretary,  Federal 
Trade  Commission,  Washington,  E)C 
20580. 

G.  Section  308.8:  Severability 

This  section  of  the  hnal  Rule  states 
the  Commission’s  intent  that  if  any  Rule 
provision  is  stayed  or  held  invalid,  the 
other  provisions  will  remain  in  effect. 

H.  Section  308.9:  Rulemaking  Review 

This  section  of  the  Rule,  which  was 

not  included  in  the  proposal  set  forth  in 
the  NPR,  states  the  ^mmission’s 
intention  to  undertake  a  review  of  the 
Rule,  no  later  than  four  years  after  its 
effective  date,  in  order  to  evaluate  its 
operation. 

III.  Regulatory  Flexibility  Act 

In  publishing  the  proposed 
regulations,  the  Commission  certified, 
subject  to  subsequent  public  comment, 
that  the  proposed  regulations,  if 
promulgated,  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
and,  therefore,  that  the  provisions  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  requiring  the  initial  regulatory 
analysis,  did  not  apply.^^s  The 
Commission  noted  ^at  any  economic 
costs  imposed  on  small  entities  by  the 
proposed  regulations  were,  in  many 
instances,  specifically  imposed  by 
statute.  Where  they  were  not,  efforts  had 
been  made  to  minimize  any  unforeseen 
burden  on  small  entities  (for  example, 
by  making  the  proposed  rule’s 
requirements  flexible).  The  Commission 
determined,  on  the  basis  of  the 
information  available  to  the  staff  at  that 


U.S.C.  5722(a). 
4^*58  FR  at  1337S. 


time,  that  the  proposed  regulations 
would  result  in  few,  if  any,  independent 
additional  costs.  The  Oimmission 
nonetheless  requested  comment  on  the 
effects  of  the  proposed  regulations  on 
costs,  profitability,  competitiveness,  and 
employment  in  small  entities,  in  order 
not  to  overlook  any  substantial 
economic  impact  &at  would  warrant  a 
final  regulatory  flexibility  analysis.'**® 
The  information  and  comments 
received  by  the  Commission  did  not 
provide  sufficient  reliable  statistical  or 
analytical  data  to  quantify  precisely  the 
effect,  differential  or  otherwise,  of  the 
proposed  regulations  on  small  entities 
versus  its  effect  on  all  entities  that  may 
be  subject  to  these  regulations.  While 
virtually  all  of  the  comments  made 
general  reference  to  the  economic  effects 
of  the  proposed  regulations,  only  two 
comments  addressed  the  Commission’s 
request  for  comments  on  the  effect  of 
the  proposed  regulations  with  specific 
regard  to  small  entities.  One  commenter, 
not  citing  any  particular  provision  of  the 
proposed  regulations,  simply  urged  that 
the  Commission’s  rules  take  into 
account  the  higher  costs  for  small  IXC’s 
to  acquire  900  numbers  than  to  acquire 
such  service  through  other 
exchanges.'***  The  second  commenter, 
representing  nearly  500  small  local 
exchange  carriers,  believed  that 
§  308. 7(o)  of  the  proposed  regulations, 
regarding  procedures  for  responding  to 
billing  error  notices,  would  have  a 
favorable  impact  on  administrative  and 
customer  complaint  costs  shouldered  by 
their  small  member  companies  that 
provide  billing  services  to  pay-per-call 
providers.**^  As  the  commenter  noted, 
the  Commission’s  rule  would  permit 
billing  entities  to  decide  between  or 
among  themselves  who  among  them 
should  be  responsible  for  making 
required  disclosures,  investigating 
complaints,  or  complying  with  other 
requirements  of  the  Rule  when  more 
than  one  billing  entity  may  be  involved 
in  a  telephone-billed  purchase. 

Accordingly,  the  Commission  has 
determined  that  the  public  comments 
and  information  before  the  Commission 


4*0  Id.;  see  also  id.  at  1 3384  (question  42). 

451  Comment  60  (Pilgrim)  at  22-23.  Hiis 
rulemaking  does  not  reach  whether  such  cost 
differentials  are  just  or  reasonable  or  vrarrant 
investigation,  as  the  commenter  also  urged  the 
Commission  and  the  FCC  to  address. 

452  Comment  13  (NTCA)  at  2-4;  see  also  comment 
16  (USTA)  at  4-5.  While  USTA  did  not  comment 
on  the  effect  of  the  proposed  regulations 
specincally  as  to  small  entities.  USTA  notes  that  its 
membership  consists  of  over  1,000  local  exchange 
carriers  offering  about  99%  of  the  nation's  local 
telephone  lines,  and  that  the  overwhelming 
majority  of  these  caniers  are  small  telephone 
companies  with  fewer  than  10,000  telephone  lines, 
with  some  of  these  companies  having  fewer  than  50 
such  lines. 


do  not  alter  the  conclusion  that  the 
Ckimmission’s  Rule  would  not  have  a 
sufiiciently  significant  economic  impact 
on  a  substantial  number  of  small  entities 
to  warrant  a  final  regulatory  flexibility 
analysis  under  the  Regulatory 
Flexibility  Act.  This  notice  seizes  as 
certification  to  that  effect  to  the  Small 
Business  Administration. 

IV.  Paperwork  Reduction  Act 

The  NPR  solicited  comments  on  the 
need  for  and  scope  of  possible 
recordkeeping  requirements  in 
provisions  governing  Commission 
access  to  information  (§  308.6)  and 
billing  and  collection  for  pay-per-call 
services  (§  308.7).4*3  Such  requirements, 
if  adopted,  would  constitute 
"collections  of  information’’  as  defined 
under  the  Paperwork  Reduction  Act.*** 
As  discussed  elsewhere  in  this 
Statement  of  Basis  and  Purpose,  the 
Commission  has  determined,  on  the 
basis  of  public  comments,  not  to  include 
such  requirements  in  its  final  Rule. 
Accordingly,  the  requirements  of  the 
Paperwork  Reduction  Act  are  not 
applicable. 

V.  Effective  Date 

One  commenter  stated  that  members 
of  the  pay-per-call  industry  will  need  a 
certain  amount  of  time  to  make  changes 
in  their  business  practices  to  reflect  the 
new  requirements  of  the  final  Rule.*** 
Specifically,  Fun  Lines  claimed  that  it 
can  take  up  to  four  months  to  remove 
or  change  existing  pay-per-call 
advertisements,  since  the  layout  and 
printing  of  certain  periodicals  often  is 
completed  months  in  advance.  Fun 
Lines  requested  adequate  time  to  make 
these  changes. 

The  (Dommission  agrees  that  there 
should  be  a  period  of  time  between  the 
date  this  Rule  is  prescribed  and  its 
efiective  date.  The  (Commission  believes 
that  three  months  is  an  adequate 
amount  of  time  to  address  the  industry’s 
needs  in  this  regard.***  Accordingly,  the 
effective  date  for  this  Rule  is  November 
1, 1993. 


4S3  5a  FR  at  13384  (questions  32  and  34). 

4M44  U.S.C  3501-3520.  See  44  U.S.C  3502;  5 
CFR  1320.7. 

4BS  Comment  5  (Fun  Lines)  at  2. 

4M  Three  months  is  consistent  with  the  lead  time 
allowed  before  the  effective  date  in  other 
Commission  rulemakings.  E.g.,  Rules  for  Using 
Energy  Costs  and  Consumption  Information  Used  in 
Labeling  and  Advertising  for  Consiuner  Appliances 
under  the  Energy  Policy  and  Conservation  Act; 
Ranges  of  Comparability  for  Refrigerators, 
Refrigerator-heezers,  and  Freezers,  58  FR  3224  ()an. 
8, 1993);  Labeling  and  Advertising  of  Home 
Insulation,  44  FR  50218  (Aug.  27, 1979). 
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List  of  Subjects  in  16  CFR  Pert  308 
Advertising.  900  telephone  numbers, 
Pay-per-call  services.  Telephone,  Trade 
practices. 

For  the  reasons  set  forth  in  the 
preamble,  title  16  of  the  Code  of  Federal 
Regulations  is  amended  by  adding  part 
308  to  read  as  follows: 

PART  308— TRADE  REGULATION 
RULE  PURSUANT  TO  THE 
TELEPHONE  DISCLOSURE  AND 
DISPUTE  RESOLUTION  ACT  OF  1992 

Sec. 

308.1  Scope  of  regulations  in  this  part. 

308.2  Definitions. 

308.3  Advertising  of  pay-per-call  services. 

308.4  Special  rule  for  infi^uent 
publications. 

308.5  Pay-per-call  service  standards. 

308.6  Access  to  information. 

308.7  Billing  and  collection  for  pay-per-call 
services. 

308.8  Severability. 

308.9  Rulemaking  review. 

Authorily:  Pub.  L.  102-556, 106  Stat.  4181 
(15  U.S.C  5701,  et  seq.) 

§308.1  Scope  of  regulations  in  this  part 
This  rule  implements  titles  II  and  III 
of  the  Telephone  Disclosure  and 
Dispute  Resolution  Act  of  1992,  to  be 
codified  in  relevant  part  at  15  U.S.C. 
5711-14,  5721-24. 

§308.2  DefinitionB. 

(a)  Bona  fide  educational  service 
means  any  pay-per-call  service 
dedicated  to  providing  information  or 
instruction  relating  to  education, 
subjects  of  academic  study,  or  other 
related  areas  of  school  study. 

(b)  Commission  means  the  Federal 
Trade  Commission. 

(c)  Pay-per-call  service  has  the 
meaning  provided  in  section  228  of  the 
Communications  Act  of  1934,  47  U.S.C. 
228.1 


'  Section  228  of  the  Communications  Act  of  1934 
statea: 

(1)  The  term  pay-per-call  services  means  any 
service— 

(A)  fa)  which  any  person  provides  or  purports  to 
provide— 

(1)  Audio  informatiao  or  audio  entertainment 
produced  or  packaged  by  such  person; 

(ii)  Access  to  simultaneous  voice  conversation 
services;  or 

(iii)  Any  service,  including  the  provision  of  a 
product,  the  charges  for  whidi  are  assessed  on  the 
basis  of  the  completion  of  the  call; 

(B)  For  which  the  caller  pays  a  per<all  or  per- 
tima-iatervai  charge  that  is  greater  than,  or  in 
addition  to.  the  chaiga  for  transmission  of  the  call; 
and 

(C)  Which  is  accessed  through  use  of  a  900 
teiephone  number  or  other  prefix  or  area  code 
designated  by  the  (Federal  Communications) 
Commission  in  accordance  with  subsection  (b)(S) 
(47  U.S.C  2289^5)). 

(2)  Such  term  does  not  include  directory  services 
provided  by  a  common  carrier  or  its  affiliate  or  by 


(d)  Person  means  any  individual, 
partnership,  corporation,  association, 
government  or  governmental 
subdivision  or  agency,  or  other  entity. 

(e)  (1)  Presubxription  or  comparable 
arrangement  means  a  contractual 
agreement  in  which 

(1)  The  service  provider  clearly  and 
conspicuously  discloses  to  the 
consumer  all  material  terms  and 
conditions  associated  with  the  use  of 
the  service,  including  the  service 
provider's  name  and  address,  a  business 
telephone  number  which  the  consumer 
may  use  to  obtain  additional 
information  or  to  register  a  complaint, 
and  the  rates  for  the  service: 

(ii)  The  service  provider  agrees  to 
notify  the  consumer  of  any  ^ture  rate 
changes; 

(iii)  The  consumer  agrees  to  utilize 
the  service  on  the  terms  and  conditions 
disclosed  by  the  service  provider;  and 

(iv)  The  service  provider  requires  the 
use  of  an  identification  number  or  other 
means  to  prevent  unauthorized  access  to 
the  service  by  nonsubscribers. 

(2)  Disclosure  of  a  credit  card  or 
charge  card  number,  along  with 
authorization  to  bill  that  number,  made 
during  the  course  of  a  call  to  a  pay-per- 
call  service  shall  constitute  a 
presubscription  or  comparable 
arrangement  if  the  credit  or  charge  card 
is  subject  to  the  dispute  resolution 
requirements  of  the  Fair  Credit  Billing 
Act  and  the  Truth  in  Lending  Act,  as 
amended.  No  other  action  taken  by  the 
consumer  during  the  course  of  a  call  to 
a  pay-per-f;all  service  can  be  construed 
as  creating  a  presubscription  or 
comparable  arrangement. 

(f)  Program-length  commercial  means 
any  commercial  or  other  advertisement 
fifteen  (15)  minutes  in  length  or  longer 
or  intended  to  fill  a  television  or  radio 
broadcasting  or  cableca.stlng  time  slot  of 
fifteen  (15)  minutes  in  length  or  longer. 

(g)  Provider  of  pay-per-call  sen'ices 
means  any  person  who  sells  or  offers  to 
sell  a  pay-per-call  service.  A  person  who 
provides  only  transmission  services  or 
billing  and  collection  services  shall  not 
be  considered  a  provider  of  pay-per-call 
services. 

(h)  Reasonably  understandable 
volume  metms  at  an  audible  level  that 
renders  the  message  intelligible  to  the 
receiving  audience,  and,  in  any  event,  at 
least  the  same  audible  level  as  that 
principally  used  in  the  advertisement  or 
the  pay-per-call  service. 

(i)  Service  bureau  means  any  person, 
other  than  a  common  carrier,  who 


a  local  exchange  carrier  or  its  affiliate,  or  any 
service  the  charge  for  whid)  is  tariffed,  or  any 
service  for  wliic^  users  are  assessed  charges  only 
after  entering  into  a  presubcription  or  comparable 
arrangement  with  the  provider  of  such  service. 


provides,  among  other  things,  access  to 
telephone  service  and  voice  storage  to 
pay-per-call  service  providers. 

(j)  Slow  and  deliberate  manner  means 
at  a  rate  that  renders  the  message 
intelligible  to  the  receiving  audience, 
and,  in  any  event,  at  a  cadence  or  rate 
no  faster  than  that  principally  used  in 
the  advertisement  or  the  pay-per-call 
service. 

(k)  Sweepstakes,  including  games  of 
chance,  means  a  game  or  promotional 
mechanism  that  involves  the  elements 
of  a  prize  and  chance  and  does  not 
require  consideration. 

§  308.3  Advertising  of  pay-per-call 
Services. 

(a)  General  requirements.  The 
following  requirements  apply  to 
disclosures  required  in  advertisements 
under  §§  308.3(b)-(d),  and  (f): 

(l)  The  disclosures  shall  be  made  in 
the  same  language  as  that  principally 
used  in  the  advertisement. 

(2)  Television  video  and  print 
disclosures  shall  be  of  a  color  or  shade 
that  readily  contrasts  with  the 
background  of  the  advertisement. 

(3)  In  print  advertisements, 
disclosures  shall  be  parallel  with  the 
base  of  the  advertisement. 

(4)  Audio  disclosures,  whether  in 
television  or  radio,  shall  be  delivered  in 
a  slow  and  deliberate  manner  and  in  a 
reasonably  understandable  volume. 

(5)  Nothing  contrary  to,  inconsistent 
with,  or  in  mitigation  of,  the  required 
disclosures  shall  be  used  in  any 
advertisement  in  any  medium;  nor  shall 
any  audio,  video  or  print  technique  be 
used  that  is  likely  to  detract 
significantly  from  the  comm.unication  of 
the  disclosures. 

(6)  In  any  program-length  commercial, 
required  disclosures  shall  be  made  at 
least  three  times  (unless  more  frequent 
disclosure  is  otherwise  required)  near 
the  beginning,  middle  and  end  of  the 
commercial. 

(b)  Cost  of  the  call.  (1)  The  provider 
of  pay-per-call  services  shall  clearly  and 
conspicuously  disclose  the  cost  of  the 
call,  in  Arabic  numerals,  in  Euiy 
advertisement  for  the  pay-per-call 
service,  as  follows: 

(i)  If  there  is  a  flat  fee  for  the  call,  the 
advertisement  shall  state  the  total  cost 
of  the  call. 

(ii)  If  the  call  is  billed  on  a  time- 
sensitive  basis,  the  advertisement  shall 
state  the  cost  per  minute  and  any 
minimum  charges.  If  the  length  of  the 
program  can  he  determined  in  advance, 
the  advertisement  shall  also  state  the 
maximum  charge  that  could  be  incurred 
if  the  caller  listens  to  the  complete 
program. 

(iii)  If  the  call  is  billed  on  a  variable 
rate  basis,  the  advertisement  shall  state. 
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in  accordance  with  §§  308.3(b)(l)(i)  and 
(ii),  the  cost  of  the  initial  portion  of  the 
call,  any  minimum  charges,  and  the 
range  of  rates  that  may  be  charged 
depending  on  the  options  chosen  by  the 
caller. 

(iv)  The  advertisement  shall  disclose 
any  other  fees  that  will  be  charged  for 
the  service. 

(v)  if  the  caller  may  be  transferred  to 
another  pay-per-call  service,  the 
advertisement  shall  disclose  the  cost  of 
the  other  call,  in  accordance  with 

§§  308.3(b)(l)(i),  (ii),  (iii),  and  (iv). 

(2)  For  purposes  of  §  308.3(b), 
disclosures  shall  be  made  "clearly  and 
conspicuously”  as  set  forth  in  §  308.3(a) 
and  as  follows; 

(i)  In  a  television  or  videotape 
advertisement,  the  video  disclosure 
shall  appear  adjacent  to  each  video 
presentation  of  the  pay-per-call  number. 
However,  in  an  advertisement 
displaying  more  than  one  pay-per-call 
number  with  the  same  cost,  the  video 
disclosure  need  only  appear  adjacent  to 
the  largest  presentation  of  the  pay-per- 
call  number.  Each  letter  or  numeral  of 
the  video  disclosure  shall  be,  at  a 
minimum,  one-half  the  size  of  each 
letter  or  numeral  of  the  pay-per-call 
number  to  which  the  disclosure  is 
adjacent.  In  addition,  the  video 
disclosure  shall  appear  on  the  screen  for 
the  duration  of  the  presentation  of  the 
pay-per-call  number.  An  audio 
disclosure  shall  be  made  at  least  once, 
simultaneously  with  a  video 
presentation  of  the  disclosure.  However, 
no  audio  presentation  of  the  disclosure 
is  required  in:  (A)  An  advertisement 
fifteen  (15)  seconds  or  less  in  length  in 
which  the  pay-per-call  number  is  not 
presented  in  the  audio  portion,  or  (B)  an 
advertisement  in  which  there  is  no 
audio  presentation  of  information 
regarding  the  pay-per-call  service, 
including  the  pay-per-call  number.  In  an 
advertisement  in  which  the  pay-per-call 
number  is  presented  only  in  the  audio 
portion,  the  cost  of  the  call  shall  be 
delivered  immediately  following  the 
first  and  last  delivery  of  the  pay-per-call 
number,  except  that  in  a  program-length 
commercial,  the  disclosure  shall  be 
delivered  immediately  following  each 
delivery  of  the  pay-per-call  number. 

(ii)  In  a  print  advertisement,  the 
disclosure  shall  be  placed  adjacent  to 
each  presentation  of  the  pay-per-call 
numl^r.  However,  in  an  advertisement 
displaying  more  than  one  pay-per-call 
number  with  the  same  cost,  the 
disclosure  need  only  appear  adjacent  to 
the  largest  presentation  of  the  pay-per- 
call  number.  Each  letter  or  numeral  of 
the  disclosure  shall  be,  at  a  minimum, 
one-half  the  size  of  each  letter  or 


numeral  of  the  pay-per-call  number  to 
which  the  disclosure  is  adjacent. 

(iii)  In  a  radio  advertisement,  the 
disclosure  shall  be  made  at  least  once, 
and  shall  be  delivered  immediately 
following  the  first  delivery  of  the  pay- 
per-call  number.  In  a  program-length 
commercial,  the  disclosure  shall  1^ 
delivered  immediately  following  each 
delivery  of  the  pay-per-call  number. 

(c)  Sweepstakes:  games  of  chance.  (1) 
The  provider  of  pay-per-call  services 
that  advertises  a  prize  or  award  or  a 
service  or  product  at  no  cost  or  for  a 
reduced  cost,  to  be  awarded  to  the 
winner  of  any  sweepstakes,  including 
games  of  chance,  shall  clearly  and 
conspicuously  disclose  in  the 
advertisement  the  odds  of  being  able  to 
receive  the  prize,  award,  service,  or 
product  at  no  cost  or  reduced  cost.  If  the 
odds  are  not  calculable  in  advance,  the 
advertisement  shall  disclose  the  factors 
used  in  calculating  the  odds.  Either  the 
a  dvertisement  or  the  preamble  required 
by  §  308.5(a)  for  such  service  shall 
clearly  and  conspicuously  disclose  that 
no  call  to  the  pay-per-call  service  is 
required  to  participate,  and  shall  also 
disclose  the  existence  of  a  free 
alternative  method  of  entry,  and  either 
instructions  on  how  to  enter,  or  a  local 
or  toll-free  telephone  number  or  address 
to  which  consumers  may  call  or  write 
for  information  on  how  to  enter  the 
sweepstakes.  Any  description  or 
characterization  of  the  prize,  award, 
service,  or  product  that  is  being  offered 
at  no  cost  or  reduced  cost  shall  be 
truthful  and  accurate. 

(2)  For  purposes  of  §  308.3(c), 
disclosures  shall  be  made  "clearly  and 
conspicuously”  as  set  forth  in  §  308.3(a) 
and  as  follows: 

(i)  In  a  television  or  videotape 
advertisement,  the  disclosures  may  be 
made  in  either  the  audio  or  video 
portion  of  the  advertisement.  If  the 
disclosures  are  made  in  the  video 
portion,  they  shall  appear  on  the  screen 
in  sufficient  size  and  for  sufficient  time 
to  allow  consumers  to  read  and 
comprehend  the  disclosures. 

(ii)  In  a  print  advertisement,  the 
disclosures  shall  appear  in  a  sufficient 
size  and  prominence  and  such  location 
to  be  readily  noticeable,  readable  and 
comprehensible. 

(d)  Federal  programs.  (1)  The  provider 
of  pay-per-call  services  that  advertises  a 
pay-per-call  service  that  is  not  operated 
or  expressly  authorized  by  a  Federal 
agency,  but  that  provides  information 
on  a  Federal  program,  shall  clearly  and 
conspicuously  disclose  in  the 
advertisement  that  the  pay-per-call 
service  is  not  authorized,  endorsed,  or 
approved  by  any  Federal  agency. 
Advertisements  providing  information 


on  a  Federal  program  shall  include,  but 
not  be  limited  to,  advertisements  that 
contain  a  seal,  insignia,  trade  or  brand 
name,  or  any  other  term  or  symbol  that 
reasonably  could  be  interpreted  or 
construed  as  implying  any  Federal 
government  connection,  approval,  or 
endorsement. 

(2)  For  purposes  of  §  308.3(d), 
disclosures  shall  be  made  "clearly  and 
conspicuously”  as  set  forth  in  §  308.3(a) 
and  as  follows: 

(1)  In  a  television  or  videotape 
advertisement,  the  disclosure  may  be 
made  in  either  the  audio  or  video 
portion  of  the  advertisement.  If  the 
disclosure  is  made  in  the  video  portion, 
it  shall  appear  on  the  screen  in 
sufficient  size  and  for  sufficient  time  to 
allow  consumers  to  read  and 
comprehend  the  disclosure.  The 
disclosure  shall  begin  within  the  first 
fifteen  (15)  seconds  of  the 
advertisement. 

(ii)  In  a  print  advertisement,  the 
disclosure  shall  appear  in  a  sufficient 
size  and  prominence  and  such  location 
to  be  readily  noticeable,  readable  and 
comprehensible.  The  disclosure  shall 
appear  in  the  top  one-third  of  the 
advertisement. 

(iii)  In  a  radio  advertisement,  the 
disclosure  shall  begin  within  the  first 
fifteen  (15)  seconds  of  the 
advertisement. 

(e)  Prohibition  on  advertising  to 
children.  (1)  The  provider  of  pay-per- 
call  services  shall  not  direct 
advertisements  for  such  pay-per-call 
services  to  children  under  the  age  of  12. 
unless  the  service  is  a  bona  fide 
educational  service. 

(2)  For  the  purposes  of  this  regulation, 
advertisements  directed  to  children 
under  12  shall  include:  any  pay-per-call 
advertisement  appearing  during  or 
immediately  adjacent  to  programming 
for  which  competent  and  reliable 
audience  composition  data  demonstrate 
that  more  than  50%  of  the  audience  is 
composed  of  children  under  12,  and  any 
pay-per-call  advertisement  appearing  in 
a  periodical  for  which  competent  and 
reliable  readership  data  demonstrate 
that  more  than  50%  of  the  readership  is 
composed  of  children  under  12. 

(3)  For  the  purposes  of  this  regulation, 
if  competent  and  reliable  audience 
composition  or  readership  data  does  not 
demonstrate  that  more  than  50%  of  the 
audience  or  readership  is  composed  of 
children  under  12.  then  the  Commission 
shall  consider  the  following  criteria  in 
determining  whether  an  advertisement 
is  directed  to  children  under  12: 

(i)  Whether  the  advertisement  appears 
in  a  publication  directed  to  children 
under  12.  including,  but  not  limited  to. 
books,  magazines  and  comic  books; 
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(ii)  Whether  the  advertisement 
appears  during  or  immediately  adjacent 
to  television  programs  directed  to 
children  under  12,  including,  but  not 
limited  to,  children's  programming  as 
defined  by  the  Federal  Communications 
Commission,  animated  programs,  and 
after-school  programs; 

(iii)  Whether  tne  advertisement 
appears  on  a  television  station  or 
chwnel  directed  to  children  under  12; 

(iv)  Whether  the  advertisement  is 
broadcast  during  or  immediately 
adjacent  to  radio  programs  directed  to 
children  under  12,  or  broadcast  on  a 
radio  station  directed  to  children  under 
12; 

(v)  Whether  the  advertisement 
appears  on  the  same  video  as  a 
commercially-prepared  video  directed 
to  children  under  12,  or  preceding  a 
movie  directed  to  children  under  12 
shown  in  a  movie  theater: 

(vi)  Whether  the  advertisement  or 
promotion  appears  on  product 
packaging  directed  to  (±ildren  under  12; 
and 

(vii)  Whether  the  advertisement, 
regardless  of  when  or  where  it  app>ears, 
is  directed  to  children  under  12  in  light 
of  its  subject  matter,  visual  content,  age 
of  models,  language,  characters,  tone, 
message,  or  the  like. 

(f)  Advertising  to  individuals  under 
the  age  of  18.  (1)  The  provider  of  pay- 
per-call  services  shall  ensure  that  any 
pay-per-call  advertisement  directed 
primarily  to  individuals  under  the  age 
of  18  shall  contain  a  clear  and 
conspicuous  disclosiue  that  all 
individuals  under  the  age  of  18  must 
have  the  permission  of  such 
individual’s  parent  or  legal  guardian 
prior  to  calling  such  pay-per-call 
service. 

(2)  For  purposes  of  §  306.3(f), 
disclosures  shall  be  made  “clearly  and 
conspicuously”  as  set  forth  in  §  308.3(a) 
and  as  follows: 

(i)  In  a  television  or  videotape 
advertisement,  each  letter  or  numeral  of 
the  video  disclosure  shall  be,  at  a 
minimum,  one-half  the  size  of  each 
letter  or  numeral  of  the  largest 
presentation  of  the  pay-per-call  number. 
The  video  disclosure  shall  appear  on  the 
screen  for  sufficient  time  to  allow 
consumers  to  read  and  comprehend  the 
disclosure.  An  audio  disclosure  shall  be 
made  at  least  once,  simultaneously  with 
a  video  presentation  of  the  disclosure. 
However,  no  audio  presentation  of  the 
disclosure  is  required  in:  (A)  An 
advertisement  fifteen  (15)  seconds  or 
less  in  length  in  which  the  pay-per-call 
number  is  not  presented  in  the  audio 
portion,  or  (B)  an  advertisement  in  ' 
which  there  is  no  audio  presentation  of 
information  regarding  the  pay-per-call 


service,  including  the  pay-per-call 
number. 

(ii)  In  a  print  advertisement,  each 
letter  or  numeral  of  the  disclosure  shall 
be,  at  a  minimum,  one-half  the  size  of 
each  letter  or  numeral  of  the  largest 
presentation  of  the  pay-per-call  number. 

(3)  For  the  purposes  of  this  regulation, 
advertisements  directed  primarily  to 
individuals  under  18  shall  include:  Any 
pay-per-call  advertisement  appearing 
during  or  immediately  adjacent  to 
programming  for  which  competent  and 
reliable  audience  composition  data 
demonstrate  that  more  than  50%  of  the 
audience  is  composed  of  individuals 
under  18,  and  any  pay-per-call 
advertisement  appearing  in  a  periodical 
for  which  competent  and  reliable 
readership  data  demonstrate  that  more 
than  50%  of  the  readership  is  composed 
of  individuals  under  18. 

(4)  For  the  purposes  of  this  regulation, 
if  competent  and  reliable  audience 
composition  or  readership  data  does  not 
demonstrate  that  more  than  50%  of  the 
audience  or  readership  is  composed  of 
individuals  under  18,  then  the 
Commission  shall  consider  the 
following  criteria  in  determining 
whether  an  advertisement  is  directed 
primarily  to  individuals  under  18: 

(i)  Whether  the  advertisement  appears 
in  publications  directed  primarily  to 
individuals  under  18,  including,  but  not 
limited  to,  books,  magazines  and  comic 
books; 

(ii)  Whether  the  advertisement 
appears  during  or  immediately  adjacent 
to  television  programs  directed 
primarily  to  individuals  under  18, 
including,  but  not  limited  to,  mid- 
afternoon  weekday  television  shows; 

(iii)  Whether  the  advertisement  is 
broadcast  on  radio  stations  that  are 
directed  primarily  to  individuals  under 
18; 

(iv)  Whether  the  advertisement 
appears  on  a  cable  or  broadcast 
television  station  directed  primarily  to 
individuals  under  18; 

(v)  Whether  the  advertisement 
appears  on  the  same  video  as  a 
commercially-prepared  video  directed 
primarily  to  individuals  under  18,  or 
preceding  a  movie  directed  primarily  to 
individuals  under  18  shown  in  a  movie 
theater;  and 

(vi)  Whether  the  advertisement, 
regardless  of  when  or  where  it  appears, 
is  directed  primarily  to  individuals 
under  18  in  light  of  its  subject  matter, 
visual  content,  age  of  models,  language, 
characters,  tone,  massage,  or  the  like. 

(g)  Electronic  tones  in  advertisements. 
The  provider  of  pay-per-call  services  is 
prohibited  from  using  advertisements 
that  emit  electronic  tones  that  can 
automatically  dial  a  pay-per-call  service. 


(h)  Telephone  solicitations.  The 
provider  of  pay-j>er-call  services  shall 
ensure  that  any  telephone  message  that 
solicits  calls  to  the  pay-per-call  service 
discloses  the  cost  of  the  call  in  a  slow 
and  deliberate  manner  and  in  a 
reasonably  understandable  volume,  in 
accordance  with  §§  308.3(b)(l)(i)-(v). 

(i)  Referral  to  toll-free  telephone 
numbers.  The  provider  of  pay-per-call 
services  is  prohibited  firom  referring  in 
advertisements  to  an  800  telephone 
number,  or  any  other  telephone  number 
advertised  as  or  widely  understood  to  be 
toll-free,  if  that  number  violates  the 
prohibition  concerning  toll-free 
numbers  set  forth  in  §  308.5(i). 

f  308.4  Special  rule  for  infrequent 
publications. 

(a)  The  provider  of  any  pay-per-call 
service  that  advertises  a  pay-per-call 
service  in  a  publication  that  meets  the 
requirements  set  forth  in  §  308.4(c)  may 
include  in  such  advertisement,  in  lieu  of 
the  cost  disclosures  required  by 

§  308.3(b),  a  clear  and  conspicuous 
disclosure  that  a  call  to  the  advertised 
pay-per-call  sert'ice  may  result  in  a 
substantial  charge. 

(b)  The  provider  of  any  pay-per-call 
service  that  places  an  alphal^tical 
listing  in  a  publication  that  meets  the 
requirements  set  forth  in  §  308.4(c)  is 
not  required  to  make  any  of  the 
disclosures  required  by  §§  308.3  (b),  (c), 
(d)  and  (f)  in  the  alphabetical  listing, 
provided  that  such  listing  does  not 
contain  any  information  except  the 
name,  address  and  telephone  number  of 
the  pay-per-call  provider. 

(c)  The  publication  referred  to  in 
§  308.4(a)  and  (b)  must  be: 

(1)  Widely  distributed; 

(2)  Printed  annually  or  less 
frequently;  and 

(3)  One  that  has  an  established  policy 
of  not  publishing  specific  prices  in 
advertisements. 

§  308.5  Pay-per-caii  service  standards. 

(a)  Preamble  message.  The  provider  of 
pay-per-call  services  shall  include,  in 
each  pay-per-call  message,  an 
introductory  disclosure  message 
(“preamble”)  in  the  same  language  as 
that  principally  used  in  the  pay-per-call 
message,  that  clearly,  in  a  slow  and 
deliberate  manner  and  in  a  reasonably 
understandable  volume: 

(1)  Identifies  the  name  of  the  provider 
of  the  pay-per-call  service  and  describes 
the  service  being  provided: 

(2)  Specifies  the  cost  of  the  service  as 
follows: 

(i)  If  there  is  a  flat  fee  for  the  call,  the 
preamble  shall  state  the  total  cost  of  the 
call; 

(ii)  If  the  call  is  billed  on  a  time- 
sensitive  basis,  the  preamble  shall  state 
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the  cost  per  minute  and  any  minimum 
charges;  if  the  length  of  the  program  can 
be  determined  in  advance,  the  preamble 
shall  also  state  the  maximum  charge 
that  could  be  incurred  if  the  caller 
listens  to  the  complete  program; 

(iii)  If  the  call  is  biltod  on  a  variable 
rate  basis,  the  preamble  shall  state,  in 
accordance  with  §§  308.5(a)(2Ki)  and 
(ii).  the  cost  of  tlie  initial  portion  of  the 
call,  any  minimum  charges,  and  the 
range  of  rates  that  may  Im  charged 
depending  on  the  options  chosen  by  the 
caller; 

(iv)  Any  other  fees  that  will  be 
charged  fot  the  service  shall  be 
disclosed,  as  well  as  iees  for  any  other 
pay-per-call  service  to  which  the  caller 
may  be  transferred; 

(3i  informs  the  caller  that  charges  fat 
the  call  begin,  and  that  to  avoid  barges 
the  call  must  be  terminated,  three 
seconds  after  a  clearly  discernible  signal 
or  tone  indicating  the  end  of  the 
preamble; 

(4)  Informs  the  caller  that  anyone 
under  the  age  of  18  must  have  the 
permission  of  parent  or  legal  guardian 
in  order  to  complete  the  call;  and 

(3)  Informs  the  caller,  in  the  case  of 
a  pay-per-call  service  that  is  not 
operated  or  expressly  authorize  by  a 
Federal  agency  but  that  provides 
infomutticm  on  a  Federal  program,  or 
ihat  uses  a  trade  m  brand  name  or  any 
other  term  that  reasonably  could  be 
interpreted  at  construed  as  implying 
any  Federal  government  ccmnection, 
approval  or  endorsement,  that  the  pay- 
Def'Call  service  is  not  authorized, 
endorsed,  or  approved  by  any  Federal 
agency. 

(b)  No  charge  to  caller  for  preamble 
message.  The  provider  of  pay-per-call 
services  is  prohibited  horn  charging  a 
caller  any  amount  whatsoever  for  such 
a  service  if  the  caller  hangs  up  at  any 
ijme  prim  to  three  seconds  after  the 
signal  or  tone  indicating  the  end  of  the 
ni  nambie  described  in  §  308.5(a). 
iiowever,  the  three-second  delay,  and 

i  ue  message  concerning  such  delay 
fi  ^scribed  in  §  308.5(a)(3),  is  not 
’^•:)uired  if  the  provider  of  pay-per-call 
Services  offers  the  caller  an  affirmative 
imvans  (such  as  pressing  a  key  on  a 
telephone  keypad)  of  indicating  a 
decision  to  incur  the  charges. 

(c)  Nominal  cost  calls.  The  preamble 
described  in  §  308.5(a)  is  not  required 
when  the  entire  cost  of  the  pay-per-call 
service,  whether  billed  as  a  flat  rate  or 
on  a  time  sensitive  basis,  is  $2.00  or 
less. 

fd)  Data  service  calls.  The  preamble 
described  in  §  308.5(a)  is  not  required 
when  the  mtire  call  consists  of  the  nmi- 
verbal  transmission  of  information. 


(e)  Bypass  mechanism.  The  provider 
of  pay-per-call  services  that  offers  to 
fre<ment  callers  or  regular  subscribers  to 
sucm  services  the  option  of  activating  a 
bypass  mechanism  to  avoid  listening  to 
the  preamble  diuing  subsequent  calls 
shall  not  be  deemed  to  be  in  violation 
of  §  308.5(a),  provided  that  any  such 
bypass  mechanism  shall  be  disabled  for 
a  period  of  no  less  than  30  days 
immediately  after  the  institutimi  of  an 
increase  in  the  price  for  the  service  or 

a  change  in  the  nature  of  the  service 
offered. 

(f)  Billing  limitations.  The  provider  of 
pay-po’-call  services  is  prohibited  horn 
billing  consumers  in  excess  of  the 
amount  described  in  the  preamble  for 
those  services  end  from  billing  for  any 
services  provided  in  violation  of  any 
sectimi  of  this  rule. 

(g)  Stopping  the  assessment  of  time- 
based  charges.  The  provider  of  pay-per- 
call  services  shall  stop  the  assessment  of 
time-based  charges  immediately  upon 
disconnection  by  the  caller. 

(h)  Prohibition  on  services  to  children. 
The  provider  of  pay-per-call  services 
shall  not  direct  such  services  to  children 
under  the  age  of  12,  unless  such  service 
is  a  bona  ftde  educational  service.  The 
Commission  shall  consider  the 
following  criteria  in  determining 
whether  a  pay-per-call  service  is 
directed  to  c^ldren  under  12: 

(1)  Whether  the  pay-per-call  service  is 
advertised  in  the  manner  set  forth  in 

§§  308.3(e)(2)  and  (3);  and 

(2)  W- hether  the  pay-per-call  service, 
regardless  of  when  or  where  it  is 
advertised,  is  directed  to  children  under 
12,  in  light  of  its  subject  matter,  content, 
language,  featured  personality, 
characters,  tone,  message,  or  the  like. 

(i)  Prohibition  concerning  toll-free 
numbers.  Any  person  is  prohibited  horn 
using  an  800  number  or  other  telephone 
number  advertised  as  or  widely 
understood  to  be  toll-fiee  in  a  manner 
that  would  result  in; 

(1)  The  calling  party  being  assessed, 
by  virtue  of  completing  the  call,  a 
charge  for  the  call; 

(2)  The  calling  party  being  connected 
to  an  access  number  for,  or  otherwise 
transferred  to,  a  pay-per-call  service; 

(3)  The  calling  party  being  charged  for 
information  conveyed  during  the  call 
unless  the  calling  party  has  a 
presubscription  or  comparable 
arrangement  to  be  charged  for  the 
information;  or 

(4)  The  calling  party  being  called  back 
collect  for  the  provision  of  audio  or  data 
information  services,  simultaneous 
voice  conversation  services,  or  products. 

(j)  Disclosure  requirements  for  billing 
statements.  The  provider  of  pay-per-call 
services  shall  ensure  that  any  billing 


statement  for  such  provider’s  charges 
shall: 

(1)  Display  any  charges  for  pay-per- 
call  services  in  a  portion  of  the 
consumer’s  bill  that  is  identified  as  not 
being  related  to  local  and  long  distance 
telephone  charges; 

(2)  For  each  ^arge  so  displayed, 
specify  the  type  of  service,  ffie  amount 
of  the  dmrge,  and  the  date,  time,  and, 
for  calls  billed  on  a  time-sensitive  basis, 
the  duration  of  the  call;  and 

(3)  Display  the  local  or  toll-free 
telephone  number  where  consumers  can 
obtain  answers  to  their  questions  and 
information  on  their  riglits  and 
obligations  with  regard  to  their  use  of 
pay-per-call  services,  and  can  obtain  the 
name  and  mailing  address  of  the 
provider  of  pay-per-call  services. 

(k)  Refunds  to  consumers.  The 
provider  of  pay-per-call  services  shall  be 
liable  for  refunds  or  credits  to 
consumes  who  have  beer,  billed  for 
pay-per-call  services,  and  who  have 
paid  the  charges  fm'  such  services, 
pursuant  to  pay-per-call  programs  that 
have  been  fou^  to  have  violated  any 
provision  of  this  rule  or  any  other 
Federal  rule  or  law. 

(l)  Service  bureau  liability.  A  service 
bureau  shall  be  li^le  for  violations  cf 
the  rule  by  piay-per-call  services  using 
its  call  processing  facilities  where  it 
knew  or  should  have  known  of  the 
violation. 

S  308.6  Accoos  to  information. 

Any  common  carrier  that  provides 
telec^munication  services  to  any 
provider  of  pay-per-call  services  shall 
make  available  to  the  Commission,  upon 
written  request,  any  records  and 
ftnancial  information  maintained  by 
such  carrier  relating  to  the  arrangements 
(other  than  for  the  provision  of  local 
exchange  service)  between  such  carrier 
and  any  provider  of  pay-per-call 
services. 

§  30S.7  Billing  and  collection  tor  pay'por- 
call  service*. 

(a)  Definitions.  For  the  purposes  of 
this  section,  the  following  dennitions 
shall  apply: 

(1)  Billing  entity  means  any  person 
who  transmits  a  billing  statement  to  a 
customer  for  a  telephone-billed 
purchase,  or  any  person  who  assumes 
responsibility  for  receiving  and 
responding  to  billing  error  complaints 
or  inquiries. 

(2)  BilUpg  error  means  any  of  the 
following: 

(i)  A  reflection  on  a  billing  statement 
of  a  telephone-billed  purchase  that  was 
not  made  by  the  customer  nor  made 
from  the  telephone  of  the  customer  who 
was  billed  for  the  purchase  or,  if  made. 
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was  not  in  the  amount  raflected  on  such 
statement. 

(ii)  A  reflection  on  a  billing  statement 
of  a  telephone-billed  purchase  for  which 
the  customer  requests  additional 
clarification,  including  documentary 
evidence  thereof. 

(iii)  A  reflection  on  a  billing  statement 
of  a  telephone-billed  purchase  that  was 
not  accepted  by  the  customer  or  not 
provided  to  the  customer  in  accordance 
with  the  stated  terms  of  the  transaction. 

(iv)  A  reflection  on  a  billing  statement 
of  a  telephone-billed  purchase  for  a  call 
made  to  an  800  or  other  toll  free 
telephone  number. 

(v)  The  failure  to  reflect  properly  on 
a  billing  statement  a  payment  made  by 
the  customer  or  a  credit  issued  to  the 
customer  with  respect  to  a  telephone¬ 
billed  purchase. 

(vi)  A  computation  error  or  similar 
error  of  an  accounting  nature  on  a 
billing  statement  of  a  telephone-billed 
purchase. 

(vii)  Failure  to  transmit  a  billing 
statement  for  a  telephone-billed 
purchase  to  a  customer’s  last  known 
address  if  that  address  was  furnished  by 
the  customer  at  least  twenty  days  before 
the  end  of  the  billing  cycle  for  which 
the  statement  w'as  required. 

(viii)  A  reflection  on  a  billing 
statement  of  a  telephone-billed  purchase 
that  is  not  identified  in  accordance  with 
the  requirements  of  §  308. 5(j). 

(3)  Customer  means  any  person  who 
acquires  or  attempts  to  acquire  goods  or 
services  in  a  telephone-billed  purchase, 
or  who  receives  a  billing  statement  for 

a  telephone-billed  purchase  charged  to 
a  telephone  number  assigned  to  that 
person  by  a  providing  carrier. 

(4)  Preexisting  agreement  means  a 
“presubscription  or  comparable 
arrangement.”  as  that  term  is  defined  in 
§  308.2(e). 

(5)  Providing  carrier  means  a  local 
exchange  or  interexchange  common 
carrier  providing  telephone  services 
(other  than  local  exchange  services)  to  a 
vendor  for  a  telephone-billed  purchase 
that  is  the  subject  of  a  billing  error 
complaint  or  inquiry. 

(6)  Telephone-billed  purchase  means 
any  purchase  that  is  completed  solely  as 
a  consequence  of  the  completion  of  the 
call  or  a  subsequent  dialing,  touch  tone 
entry,  or  comparable  action  of  the  caller. 
Such  term  does  not  include: 

(i)  A  purchase  by  a  caller  pursuant  to 
a  preexisting  agreement  with  a  vendor; 

(ii)  Local  exchange  telephone  services 
or  interexchange  telephone  services  or 
any  service  that  the  Federal 
Communications  Commission 
determines  by  rule — 


(A)  Is  closely  related  to  the  provision 
of  local  exchange  telephone  services  or 
interexchange  telephone  services;  and 

(B)  Is  subject  to  billing  dispute 
resolution  procedures  required  by 
Federal  or  state  statute  or  regulation;  or 

(iii)  The  purchase  of  goods  or  services 
that  is  otherwise  subject  to  billing 
dispute  resolution  procedures  required 
by  Federal  statute  or  regulation. 

(7)  Vendor  means  any  person  who, 
through  the  use  of  the  telephone,  ofiers 
goods  or  services  for  a  telephone-billed 
purchase. 

(b)  Initiation  of  billing  review.  A 
customer  may  initiate  a  billing  review 
with  respect  to  a  telephone-billed 
purchase  by  providing  the  billing  entity 
with  notice  of  a  billing  error  no  later 
than  60  days  after  the  billing  entity 
transmitted  the  first  billing  statement 
that  contains  a  charge  for  such 
telephone-billed  purchase.  If  the  billing 
error  is  the  reflection  on  a  billing 
statement  of  a  telephone-billed  purchase 
not  provided  to  the  customer  in 
accordance  with  the  stated  terms  of  the 
transaction,  the  60-day  period  shall 
begin  to  run  from  the  date  the  goods  or 
services  are  delivered  or,  if  not 
delivered,  should  have  been  delivered, 
if  such  date  is  later  than  the  date  the 
billing  statement  was  transmitted.  A 
billing  error  notice  shall: 

(1)  Set  forth  or  otherwise  enable  the 
billing  entity  to  identify  the  customer’s 
name  and  the  telephone  number  to 
which  the  charge  was  billed; 

(2)  Indicate  the  customer’s  belief  that 
the  statement  contains  a  billing  error 
and  the  type,  date,  and  amount  of  such; 
and 

(3)  Set  forth  the  reasons  for  the 
customer’s  belief,  to  the  extent  possible, 
that  the  statement  contains  a  billing 
error. 

(c)  Disclosure  of  method  of  providing 
notice:  presumption  if  oral  notice  is 
permitted.  A  billing  entity  shall  clearly 
and  conspicuously  2  disclose  on  each 
billing  statement  or  on  other  material 
accompanying  the  billing  statement  the 
method  (oral  or  written)  by  which  the 
customer  may  provide  notice  to  initiate 
review  of  a  billing  error  in  the  manner 
set  forth  in  §  308.7(b).  If  oral  notice  is 
permitted,  any  customer  who  orally 
communicates  an  allegation  of  a  billing 
error  to  a  billing  entity  shall  be 
presumed  to  have  properly  initiated  a 


2  The  standard  for  "clear  and  conspicuous”  as 
used  in  this  section  shall  be  the  standard 
enunciated  by  the  Board  of  Governors  of  the  Federal 
Reserve  System  in  its  OfHcial  Staff  Commentary  on 
Regulation  Z,  which  requires  simply  that  the 
disclosures  be  in  a  reasonably  understandable  form. 
See  12  CFR  part  226.  Supplement  I,  Comment 
226.5(aKlM. 


billing  review  in  accordance  with  the 
requirements  of  §  308.7(b). 

(d)  Response  to  customer  notice.  A 
billing  entity  that  receives  notice  of  a 
billing  error  as  described  in  §  308.7(b) 
shall: 

(1)  Send  a  written  acknowledgement 
to  the  customer  including  a  statement 
that  any  disputed  amount  need  not  be 
paid  pending  investigation  of  the  billing 
error.  This  shall  be  done  no  later  than 
forty  (40)  days  after  receiving  the  notice, 
unless  the  action  required  by 
§  308.7(d)(2)  is  taken  within  such  40- 
dav  period;  and 

I2j(i)  Correct  the  billing  error  and 
credit  the  customer’s  account  for  any 
disputed  amount  and  any  related 
charges,  and  notify  the  customer  of  the 
correction.  The  billing  entity  also  shall 
disclose  to  the  customer  that  collection 
efforts  may  occur  despite  the  credit,  and 
shall  provide  the  names,  mailing 
add^sses,  and  business  telephone 
numbers  of  the  vendor  and  providing 
carrier,  as  applicable,  that  are  the 
subject  of  the  telephone-billed  purchase, 
or  provide  the  customer  with  a  local  or 
toll-free  telephone  number  that  the 
customer  may  call  to  obtain  this 
information  directly.  However,  the 
billing  entity  is  not  required  to  make  the 
disclosure  concerning  collection  efforts 
if  the  vendor,  its  agent,  or  the  providing 
carrier,  as  applicable,  will  not  collect  or 
attempt  to  collect  the  disputed  charge; 
or 

(ii)  Transmit  an  explanation  to  the 
customer,  after  conducting  a  reasonable 
investigation  (including,  where 
appropriate,  contacting  the  vendor  or 
providing  carrier),3  setting  forth  the 
reasons  why  it  has  determined  that  no 
billing  error  occurred  or  that  a  different 
billing  error  occurred  from  that  asserted, 
make  any  appropriate  adjustments  to 
the  customer’s  account,  and,  if  the 
customer  so  requests,  provide  a  written 
explanation  and  copies  of  documentary 
evidence  of  the  customer’s 
indebtedness. 

(3)  The  action  required  by 
§  308.7(d)(2)  shall  be  taken  no  later  than 
two  complete  billing  cycles  of  the 
billing  entity  (in  no  event  later  than 
ninety  (90)  days)  after  receiving  the 


3  If  a  customer  submits  a  billing  error  notice 
alleging  either  the  nondelivery  of  goods  or  services 
or  that  information  appearing  on  a  billing  statement 
has  been  reported  incorrectly  to  the  billing  entity, 
the  billing  entity  shall  not  deny  the  assertion  unless 
it  conducts  a  reasonable  investigation  and 
determines  that  the  goods  or  services  were  actually 
delivered  as  agreed  or  that  the  information  was 
correct.  There  shall  be  a  rebuttable  presumption 
that  goods  or  services  were  actually  delivered  to  the 
extent  that  s  vendor  or  providing  carrier  produces 
documents  prepared  and  maintained  in  the 
ordinary  course  of  business  showing  the  date  on, 
and  the  place  to.  which  the  goods  or  services  were 
transmitted  or  delivered. 
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notice  of  the  billing  enor  and  before 
taking  any  action  to  collect  the  disputed 
amount,  or  any  part  thereof.  After 
complying  with  §  308.7(dM2),  the  billing 
entity  shall: 

(i)  If  it  is  determined  that  any 
disputed  amount  is  in  error,  promptly 
notify  the  appropriate  providing  carrier 
or  veiiKlor,  as  applicabte,  of  its 
disposition  the  customer’s  lulling 
error  and  the  reasons  therefor;  and 

(ii)  Promptly  notify  the  custcxner  in 
writing  of  the  time  when  paymmit  is 
due  of  any  porticm  of  the  disputed 
amount  determined  not  to  be  in  error, 
which  time  shall  be  the  longer  of  ten 
(10)  days  or  the  number  of  ^ys  the 
customer  is  ordinarily  allowed  (whether 
by  custom,  contract  or  state  law)  to  pay 
undisputed  amoimts,  and  that  f^lure  to 
pay  such  amount  may  be  reported  to  a 
cr^it  reporting  agency  or  subject  the 
customer  to  a  collection  action,  if  that 
in  fact  may  happen. 

(e)  Withdrawal  of  billing  error  notice. 

A  billing  entity  need  not  comply  with 
the  requirements  of  §  30&.7(d)  if  the 
customer  has,  after  giving  notice  of  a 
billing  error  and  before  the  expiration  of 
the  time  limits  specified  therein,  agreed 
that  the  billing  statement  was  correct  or 
agreed  to  withdraw  voluntarily  the 
billing  error  notice. 

(f)  Limitation  on  responsibility  for 
billing  error.  After  complying  with  the 
provisions  of  §  303.7(d).  a  billing  entity 
has  no  further  respcmsibility  under  that 
section  if  the  customer  continues  to 
make  substantially  the  same  allegation 
with  respect  to  a  billing  error. 

(g)  Customer’s  right  to  withhold 
disputed  amount;  limitation  on 
collection  action.  Once  the  customer  has 
submitted  notice  of  a  lulling  error  to  a 
billing  entity,  the  customer  need  not 
pay,  and  the  billing  entity,  providing 
carrier,  or  vendor  may  not  try  to  collect, 
any  portion  of  any  required  payment 
that  the  customer  reasonably  believes  is 
related  to  the  disputed  amount  until  the 
billing  entity  receiving  the  notice  has 
complied  with  the  requirements  of 

§  308.7(d).  The  billing  entity,  providing 
carrier,  or  vendor  are  not  prohibited 
horn  taking  any  action  to  collect  any 
undisputed  portion  of  the  bill,  or  from 
reflecting  a  disputed  amount  and  related 
charges  on  a  billing  statement,  provided 
that  the  billing  statement  clearly  states 
that  payment  of  any  disputed  amount  or 
related  charges  is  not  required  pending 
the  billing  entity’s  compliance  with 
$  308.7(d). 

(h)  Prohibition  on  charges  for 
initiating  billing  review.  A  billing  entity, 
providing  carrier,  or  vendor  may  not 
impose  on  the  customer  any  charge 
related  to  the  billing  rex'iew,  including 


chargee  for  documentation  or 
investigation. 

(1)  Restruiions  on  credit  reporting — 

(1)  Adverse  credit  reports  prohibit^. 
Once  the  custonoOT  Iw  submitted  notice 
of  a  billing  error  to  a  billing  entity,  a 
billing  entity,  providing  carrier,  vendOT, 
or  other  agent  may  not  report  or  threaten 
directly  or  indire^y  to  report  adverse 
information  to  any  person  because  of 
the  customer’s  witl^olding  payment  of 
the  disputed  amount  or  related  charges, 
until  the  billing  entity  has  met  the 
requirements  of  §  308.7fd)  and  allowed 
the  customer  as  many  days  thereaftm*  to 
make  payment  as  prescribed  by 
§308.7(d)(3)(ii). 

(2)  Reports  on  continuing  disputes.  If 
a  billing  entity  receives  further  notice 
from  a  customer  within  the  time 
allowed  for  payment  under  §  308.7(i)(l) 
that  any  pordon  of  the  billing  error  is 
still  in  disrate,  a  billing  entity, 
providing  carrier,  vendor,  or  other  agent 
may  not  report  to  any  person  that  the 
customa'‘s  account  is  delinquent 
because  of  the  customer’s  failure  to  pay 
that  disputed  amount  unless  the  billing 
entity,  {noviding  carrier,  vender,  or 
other  agent  also  reports  that  the  amount 
is  in  dispute  and  notifies  the  customer 
in  writing  of  the  name  and  address  of 
each  person  to  whom  the  vendor,  billing 
entity,  providing  carrier,  or  other  agent 
has  repiorted  the  aocoimt  as  delinquent. 

(3)  Reporting  of  dispute  resolutions 
required.  A  billing  entity,  providing 
carrier,  vendor,  or  other  agent  shall 
report  in  writing  any  subs^uent 
resolution  of  any  matter  reported 
pursuant  to  $308.7(i)(2)  to  all  persons  to 
whom  such  matter  was  initially 
reported. 

(j)  Forfeiture  of  right  to  collect 
disputed  amount.  Any  billing  entity, 
providing  carrier,  vendor,  or  other  agent 
who  fails  to  comply  with  the 
requirements  of  §§  308.7(c),  (d),  (g),  (h), 
or  (i)  forfeits  any  right  to  collect  from 
the  customer  the  amount  indicated  by 
the  customer,  under  §  308.7(b)(2),  to  be 
in  error,  and  any  late  charges  or  other 
related  charges  thereon,  up  to  $50  per 
transaction. 

(k)  Prompt  notification  of  returns  and 
crediting  of  refunds.  When  a  vendor 
other  than  the  billing  entity  accepts  the 
return  of  property  or  forgives  a  debt  for 
services  in  connection  with  a  telephone- 
billed  purchase,  the  vendor  shall, 
within  seven  (7)  business  days  fr'om 
accepting  the  return  or  forgiving  the 
debt,  either: 

(l)  Mail  or  deliver  a  cash  refund 
directly  to  the  customer’s  address,  and 
notify  the  appropriate  billing  entity  that 
the  customer  has  been  given  a  refund, 
or 
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(2)  Transmit  •  credit  statement  to  the 
billing  entity  through  the  vendor’s 
normal  channels  for  biUing  telephone- 
billed  purchases.  ThebilUng  entity 
shall,  within  seven  (7)  business  dafys 
after  receiving  a  credit  statement,  credit 
the  custcunm’s  account  with  the  moont 
of  the  refund. 

(l)  Right  of  customer  to  assert  claims 
or  defenses.  Any  biUing  entity  or 
providing  carrier  who  seeks  to  collect 
charges  from  a  customer  for  a  telephone¬ 
billed  purchase  that  is  the  subject  of  a 
dispute  between  tlm  customer  and  the 
vendor  shall  be  subject  to  all  claims 
(other  than  tort  claims)  and  defenses 
arising  out  of  the  transaetkm  and 
relating  to  the  failure  to  res(dve  the 
dispute  that  the  customer  could  ass^ 
against  the  vendor,  if  the  customer  has 
made  a  good  faith  attempt  to  resolve  the 
dispute  with  the  vendor  or  providing 
carrier  (other  than  the  biUing  mitityX 
The  biUing  entity  or  providing  carrier 
shall  not  Iw  Uable  under  this  paragraph 
for  any  amount  greater  than  the  amount 
billed  to  the  customer  for  the  purchase 
(including  any  related  charges). 

(m)  Retalkiory  actions  pirobibited.  A 
billing  entity,  providing  carrier,  vendor, 
or  other  agent  may  not  accelerate  any 
part  of  the  customer’s  indebtedness  or 
restrict  or  terminate  the  customer's 
access  to  pay-per-caU  services  solely 
because  the  custmner  has  exercised  in 
good  faith  rights  provided  by  this 
section. 

(n)  Notice  of  billing  error  rights. — (1} 
Annual  statement,  (i)  A  billing  entity 
shall  mail  or  deliver  to  each  customer, 
with  the  first  biUing  statement  for  a 
telephone-billed  purchase  mailed  or 
delivered  after  the  effective  date  of  these 
regulations,  a  statement  of  the 
customer's  billing  rights  with  respect  to 
telephone-billed  pu^ases.  Thereafter 
the  billing  entity  shall  mail  or  deliver 
the  billing  rights  statement  at  least  once 
per  calendar  year  to  each  customer  to 
whom  it  has  mailed  or  delivered  a 
billing  statement  for  a  telephone-billed 
purchase  during  the  previous  twelve 
months.  The  billing  rights  statement 
shall  disclose  that  Uie  rights  and 
obligations  of  the  customer  and  the 
billing  entity,  set  forth  therein,  ere 
provided  under  the  federal  Telephone 
Disclosure  and  Dispute  Resolution  Act. 
The  statement  shall  describe  the 
procedure  that  the  customer  must 
follow  to  notify  the  billing  entity  of  a 
billing  error  and  the  steps  that  the 
billing  entity  must  take  in  response  to 
the  customer’s  notice.  If  the  customer  is 
permitted  to  provide  oral  notice  of  a 
billing  error,  the  statement  shall 
disclose  that  a  customer  who  orally 
communicates  an  allegation  of  a  billing 
error  is  presumed  to  have  provided 
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sufficient  notice  to  initiate  a  billing 
review.  The  statement  shall  also 
disclose  the  customer’s  right  to 
withhold  payment  of  any  disputed 
amount,  and  that  any  action  to  collect 
any  disputed  amoimt  will  be 
suspended,  pending  completion  of  the 
billing  review.  The  statement  shall 
further  disclose  the  customer’s  rights 
and  obligations  if  the  billing  entity 
determines  that  no  billing  error 
occurred,  including  what  action  the 
billing  entity  may  take  if  the  customer 
continues  to  withhold  payment  of  the 
disputed  amount.  Additionally,  the 
statement  shall  inform  the  customer  of 
the  billing  entity’s  obligation  to  forfeit 
any  disputed  amount  (up  to  $50  per 
transaction)  if  the  billing  entity  fails  to 
follow  the  billing  and  collection 
procedures  prescribed  by  $  308.7  of  this 
rule. 

(ii)  A  billing  entity  that  is  a  common 
carrier  may  comply  with  $  308.7(n)(l)(i) 
by,  within  60  days  after  the  effective 
date  of  these  regulations,  mailing  or 
delivering  the  billing  rights  statement  to 
all  of  its  customers  and,  thereafter, 
mailing  or  delivering  the  billing  rights 
statement  at  least  once  per  calendar 
year,  at  intervals  of  not  less  than  6 
months  nor  more  than  18  months,  to  all 
of  its  customers. 

(2)  Alternative  summary  statement. 

As  an  alternative  to  §  308.7(n)(l),  a 
billing  entity  may  mail  or  deliver,  on  or 
with  each  billing  statement,  a  statement 
that  sets  forth  the  procedure  that  a 
customer  must  follow  to  notify  the 
billing  entity  of  a  billing  error.  'The 
statement  shall  also  disclose  the 
customer’s  right  to  withhold  payment  of 
any  disputed  amount,  and  that  any 
action  to  collect  any  disputed  amount 


will  be  suspended,  pending  completion 
of  the  billing  review. 

(3)  General  disclosure  requirements. 

(i)  llie  disclosures  required  by 
§  308.7(n)(l)  shall  be  made  clearly  and 
conspicuously  on  a  separate  statement 
that  the  customer  may  keep. 

(ii)  The  disclosures  required  by 

§  308.7(n)(2)  shall  be  made  clearly  and 
conspicuously  and  may  be  made  on  a 
separate  statement  or  on  the  customer’s 
billing  statement.  If  any  of  the 
disclosures  are  provided  on  the  back  of 
the  billing  statement,  the  billing  entity 
shall  include  a  reference  to  those 
disclosiures  on  the  front  of  the 
statement. 

(iii)  At  the  billing  entity’s  option, 
additional  information  or  explanations 
may  be  supplied  with  the  disclosures 
required  by  §  308.7(n),  but  none  shall  be 
stated,  utilized,  or  placed  so  as  to 
mislead  or  confuse  the  customer  or 
contradict,  obscure,  or  detract  attention 
from  the  information  required  to  be 
disclosed.  The  disclosures  required  by 

§  308.7(n)  shall  appear  separately  and 
above  any  other  disclosures. 

(o)  Multiple  billing  entities.  If  a 
telephone-billed  purchase  involves 
more  than  one  billing  entity,  only  one 
set  of  disclosures  need  by  given,  and  the 
billing  entities  shall  agree  among 
themselves  which  billing  entity  must 
comply  with  the  requirements  that  this 
regulation  imposes  on  any  or  all  of 
them.  The  billing  entity  designated  to 
receive  and  respond  to  billing  errors 
shall  remain  the  only  billing  entity 
responsible  for  complying  with  the 
terms  of  §  308.7(d).  If  a  billing  entity 
other  than  the  one  designated  to  receive 
and  respond  to  billing  errors  receives 
notice  of  a  billing  error  as  described  in 


§  308.7(b),  that  billing  entity  shall 
either:  (1)  Promptly  transmit  to  the 
customer  the  name,  mailing  address, 
and  business  telephone  number  of  the 
billing  entity  designated  to  receive  and 
respond  to  billing  errors;  or  (2)  transmit 
the  billing  error  notice  within  fifteen 
(15)  days  to  the  billing  entity  designated 
to  receive  and  respond  to  billing  errors. 
The  time  requirements  in  §  308.7(d) 
shall  not  begin  to  run  until  the  billing 
entity  designated  to  receive  and  respond 
to  billing  errors  receives  notice  of  the 
billing  error,  either  from  the  customer  or 
from  the  billing  entity  to  whom  the 
customer  transmitted  the  notice. 

(p)  Multiple  customers.  If  there  is 
more  than  one  customer  involved  in  a 
telephone-billed  purchase,  the 
disclosures  may  be  made  to  any 
customer  who  is  primarily  liable  on  the 
account. 

§308.8  Severability. 

The  provisions  of  this  rule  are 
separate  and  severable  from  one 
another.  If  any  provision  is  stayed  or 
determined  to  be  invalid,  it  is  the 
Commission’s  intention  that  the 
remaining  provisions  shall  continue  in 
effect. 

§  308.9  Rulemaking  review. 

No  later  than  four  years  after  the 
effective  date  of  this  Rule,  the 
Commission  shall  initiate  a  rulemaking 
review  proceeding  to  evaluate  the 
operation  of  the  rule. 

By  direction  of  the  Commission. 

Donald  S.  Clark, 

Secretory. 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parts  29, 52, 55, 58. 59.  61 . 70, 
90-159, 180 

[CS-ai-00»] 

RIN  0581-AA51 

AgerKy  Reorganization  of  Anaiyticai 
Testing  Services 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  On  January  15, 1989,  the 
Agricultural  Marketing  Service  (AMS)  of 
the  Department  of  Agriculture 
consolidated  and  transferred  functions 
related  to  analytical  laboratory  testing 
services  performed  on  various 
agricultural  products  to  its  Science 
Division  (formerly  Commodities 
Scientific  Support  Division).  This  rule 
revises  AMS  regulations  by  establishing 
a  new  subchapter  E  in  title  7  and  by 
amending  and  transferring  regulations 
concerning  laboratory  services  and  the 
Plant  Variety  Protection  Act  to  the  new 
subchapter.  The  regulations  are  also 
revised  by  adding  provisions  for 
statistical  science  support  services  and 
residue  monitoring  operations  to  the 
new  subchapter  E.  The  fees  charged  for 
testing  and  related  services  under  the 
various  Science  Division  programs  are 
amended  to  reflect  additional  costs 
associated  with  the  services.  As  a  result 
of  these  amendments,  AMS  regulations 
related  to  analytical  testing  and 
laboratory  services  will  be  consolidated 
and  the  entire  program  will  be 
administered  by  the  Science  Division. 
EFFECTIVE  DATE:  August  9, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Craig  A.  Reed,  Director.  Science 
Division,  Agricultural  Marketing 
Service.  U.S.  Department  of  Agriculture, 
PO  Box  96456,  room  3507  South 
Agriculture  Building,  Washington,  DC 
20090-6456,  Telephone  (202)  720-5231. 

SUPPLEMENTARY  INFORMATION: 

I.  Executive  Order  12291  and 
Secretary’s  Memorandum  No.  1512-1; 
Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and  the 
USDA  procedures  established  in 
Departmental  Regulation  1512-1.  The 
Agency  has  determined  that  this  action 
is  non-major  and  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies  or  geographic 


regions;  significant  adverse  afi^ects  on 
competition,  employment,  investment, 
productivity,  innovation;  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  Further,  the  fee  increases  only 
reflect  an  increase  in  costs  to  the 
applicants  that  utilize  certain  laboratory 
services. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  action  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

II.  Effect  on  Small  Entities 

The  Administrator,  Agricultural 
Marketing  Service,  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-612).  The  fees  provided  for  in  Uiis 
document  merely  reflect  a  minimal 
increase  in  the  costs  currently  borne  by 
those  entities  which  utilize  certain 
laboratory  services.  In  addition  to 
reorganizing  AMS  analytical  testing 
services  under  the  new  Science 
Division,  this  rule  provides  for  uniform 
laboratory  test  fees  for  the  same  type  of 
analysis  performed  in  different 
commodities  and  their  related  products. 

III.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.)  the  reporting  and  recordkeeping 
included  in  7  CFR  part  96  have  been 
previously  approved  by  the  Office  of 
Management  and  Budget  (OMB)  and 
have  been  assigned  OMB  control 
number  0581-0008.  The  forms  included 
in  7  CFR  part  97  have  been  approved  by 
the  Office  of  Management  and  Budget 
and  have  been  assigned  OMB  control 
number  0581-0055. 

rV.  Background  Information 

AMS  provides  voluntary  and 
mandatory  analytical  laboratory  testing, 
licensure  of  chemists  and  analysts,  and 
quality  assurance  oversight  services  to 
private  and  government  applicants  in 
accordance  with  applicable  authorities. 
Prior  to  January  15, 1989,  laboratory 
services  and  technical  support  were 
provided  by  various  AMS  Divisions — 
Cotton,  Poultry,  Fruit  and  Vegetable, 
Tobacco.  Dairy,  and  Livestock  and  Seed. 
The  laboratory  testing  programs 
operated  independently  under  the 


divisipns  according  to  the  respective 
division’s  rules  published  in  title  7  of 
the  Code  of  Federal  Regulations. 

Tn  August  1987,  the  AMS 
Administrator  established  a  task  force 
composed  of  members  from  the  various 
divisions.  The  task  force  reviewed  and 
evaluated  existing  AMS  laboratory  and 
technical  support  programs  to  identify 
organizational  alternatives  that  could 
improve  the  quality,  efficiency,  and 
cost-effectiveness  of  services. 

Based  on  task  force  findings  and 
recommendations,  the  AMS 
Administrator  proposed  to  reorganize 
and  consolidate  the  field  laboratory 
structure  under  the  Science  Division 
(formerly  the  Commodities  Scientific 
Support  Division).  On  October  28, 1988, 
the  Assistant  Secretary  for 
Administration  approved  the  proposal. 
On  January  15, 1989,  the  Administrator 
announced  the  transfer  of  functions  to 
the  Science  Division  (SD). 

Presently,  regulations  pertaining  to 
analytical  testing  programs  appear  in 
chapter  I,  subchapters  A  and  C  of  the 
regulations  under  the  former  divisions’ 
sections.  Due  to  the  reorganization  and 
consolidation  of  the  field  laboratory 
structure  of  AMS,  and  the  transfer  of 
functions  and  responsibilities  to  Science 
Division,  a  new  subchapter  E, 
Commodity  Laboratory  Testing 
Programs,  is  established  to  implement 
the  changes.  In  addition,  laboratory 
testing  fees  and  hourly  rates  currently 
specified  in  parts  52,  55,  58,  and  70  are 
revised,  consolidated,  and  published  in 
a  new  part  91.  Fees  pertaining  to 
cottonseed  grading  and  certification  in 
current  part  61  remain  in  new  part  96 
pertaining  to  cottonseed  because 
cottonseed  grade  determination  is  a 
direct  result  of  laboratory  analysis 
performed  by  USDA  licensed  chemists 
in  their  individual  laboratories.  Fees 
charged  under  the  Plant  Variety 
Protection  program  in  current  part  180 
remain  in  new  part  97  which  pertains  to 
nonlaboratory  services  under  the  Plant 
Variety  Protection  program.  Since  the 
hourly  rate  for  the  laboratory  services 
provided  herein  may  change  from  time 
to  time,  by  consolidating  the  majority  of 
these  fees  in  part  91,  the  Agency  only 
needs  to  amend  one  part  instead  of 
several  different  parts  of  the  CFR  each 
time  the  rate  for  such  laboratory  test 
services  is  revised.  'This  consolidation 
also  results  in  greater  fee  uniformity  for 
identical  tests  and  eases  the 
administration  of  laboratory  services 
and  oversight. 

New  part  90  contains  the  introduction 
to  subchapter  E  and  provides  an 
overview  of  the  functions  and 
responsibilities  of  the  Science  Division. 
In  addition,  part  90  contains  the  good 
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laboratory  practice  6tnd  general  quality 
assurance  requirements  for  laboratory 
service  programs  of  laboratories 
certified  and  approved  by  the  Science 
Division.  Part  91,  in  addition  to 
laboratory  testing  fees,  contains  general 
administrative  provisions  and 
definitions. 

Part  92  pertaining  to  tobacco  contains 
definitions,  the  location  of  the'Science 
Division  laboratory,  sp>ecific  pesticide 
residues  tests,  and  other  types  of 
laboratory  testing  services.  Part  93 
contains  definitions,  locations  of 
Science  Division  laboratories,  references 
for  analytical  methods,  and  available 
laboratory  tests,  and  special  analyses 
performed  on  processed  fruits  and 
vegetables.  Part  93  is  divided  into  three 
subparts  in  order  to  separate  the 
anal>iical  testing  and  laboratory 
services  for  fruits  and  vegetables 
performed  at  the  multidisciplinary 
Science  Division  Midwestern  laboratory 
in  Chicago,  Illinois,  and  the  specialty 
Science  Division  laboratories  located 
throughout  the  southern  United  States. 
Subpart  A  of  part  93  describes  the 
analytical  services  performed  at  Science 
Division’s  Citrus  Laboratory  in 
VVinterhaven,  Florida.  Laboratory 
analyses  are  conducted  at  this  specialty 
laboratory  primarily  to  determine  if 
citrus  products  produced  in  Florida 
satisfy  quality  and  grade  standards  set 
forth  in  the  Florida  Citrus  Code. 
Analyses  of  citrus  juice  and  citrus 
products  from  other  countries  and  other 
locations  within  the  United  States  are 
also  available.  Subpart  B  of  part  93 
describes  the  laboratory  analyses 
available  for  different  types  of  food 
products,  including  processed  fruits  and 
vegetables  and  beverage  products.  The 
Midwestern  Laboratory  in  Chicago 
conducts  the  majority  of  analyses  for 
these  food  products  to  derive  their  grade 
and  quality,  and  to  determine 
compliance  of  the  product  with 
applicable  government  specifications. 
Subpart  C  of  part  93  describes  the 
analytical  services  and  the  quality 
control  sample  program  conducted  at 
Science  Division’s  nine  aflatoxin 
laboratories  located  in  Georgia,  Virginia, 
North  Carolina,  Alabama,  and 
Oklahoma.  These  specialty  laboratories 
primarily  determine  the  aflatoxin 
content  for  peanuts,  peanut  products 
and  tree  nuts.  In  addition,  some  of  the 
laboratories  offer  physical  and  chemical 
composition  analyses  for  oilseeds  or 
oilseed  products. 

Part  94  contains  definitions,  locations 
of  the  Science  Division  laboratories, 
references  for  the  majority  of  analytical 
methods,  available  laboratory  analyses 
that  are  applicable  to  assure  food  safety, 
and  the  identity  and  quality  of  egg 


products  or  poultry  products.  Subpart  A 
of  this  part  describes  the  mandatory  egg 
product  samples  that  are  analyzed  for 
the  Poultry  Division  by  appropriated 
and  annually  designated  funds.  Subpart 
B  of  this  part  describes  the  voluntary 
egg  product  samples  that  are  analyzed 
for  a  fee  at  a  previously  ascertained 
analysis  time,  and  the  current  hourly 
rate.  Subpart  C  of  this  part  is  reserved 
for  the  Salmonella  Laboratory 
Recognition  Program. 

Part  95,  Processed  Dairy  Products, 
contains  definitions,  the  location  of  the 
Science  Division  laboratory,  references 
for  analytical  testing  methods,  and 
available  laboratory  analyses  to 
determine  the  United  States  grade 
standards,  wholesomeness  and  quality 
of  processed  dairy  products.  Laboratory 
analyses  that  are  applicable  to 
determine  compliance  with  government 
specifications  and  tolerances  for 
residues  also  are  specified.  In  addition, 
part  95  outlines  the  laboratory  quality 
assurance  programs  for  dairy  products 
that  are  administered  by  the  lienee 
Division.  These  programs  involve 
annual  on-site  laboratory  reviews  to 
assess  continued  conformance  with 
method  and  equipment  requirements  of 
USDA  approved  procedures,  and  to 
assess  the  analysts'  current  proficiency 
in  performing  analyses  of  dairy  products 
with  quality  control  check  samples. 

Part  96  contains  definitions, 
regulations  regarding  the  issuance  of 
licenses,  and  the  conditions  for  renewal 
of  licenses  for  chemists  in  analyzing  and 
performing  official  grade  determination 
of  cottonseed.  Part  96  includes  user  fees 
for  grading,  the  official  certification  for 
cottonseed,  the  cottonseed  chemist 
license  examination  fee,  and  the  annual 
chemist  license  renewal  fee.  In  addition, 
part  96  includes  procedure  for  issuance 
of  the  certificates  and  recordkeeping 
responsibilities  of  cottonseed  chemists, 
grounds  for  suspension  of  chemists’ 
licenses,  and  the  procedures  for  official 
cottonseed  grade  determinations  using 
individually  determined  composition 
factors. 

Part  97  contains  all  the  regulations  of 
the  Plant  Variety  Protection  (PVP)  Office 
in  Beltsville,  Maryland.  Part  97  results 
firom  the  AMS  transferral  of  the  PVP 
Office  from  the  Livestock  and  Seeds 
Division  to  the  Science  Division.  The 
existing  PVP  regulations  in  part  180  of 
former  subchapter  H  are  removed  in 
their  entirety  and  are  redesignated  and 
moved  to  part  97  of  new  subchapter  E. 
Except  for  changes  in  applicable  words 
frt)m  the  masculine  to  neuter  gender,  no 
text  nor  fee  schedule  changes  are  made. 

Part  98  contains  definitions,  locations 
of  the  Science  Division  laboratories, 
references  for  the  majority  of  analytical 


methods,  quality  assurance  programs 
and  the  available  laboratory  analyses  for 
meats  and  meat  products,  that  are  often 
specified  by  purdiase  contracts,  to  be 
performed  for  the  Department  of 
Defense  (DOD),  Defense  Personnel 
Support  Center  (DPSC),  or  for  city  or 
state  government  parties  through  the 
inspection  service  of  the  AMS  Livestock 
and  Seed  Division.  Part  98  is  divided 
into  two  subparts:  subpart  A  of  this  part 
pertains  to  meat  and  meat  product 
procurement  testing  for  school  limch, 
defense,  prison  and  other  feeding 
programs,  and  subpart  B  of  this  part 
describes  the  Science  Division’s 
certification  program  for  private  United 
States  laboratories  conducting  the 
examination  of  horsemeat  for  trichinae 
parasites  in  exported  products  to  the 
European  Community. 

Part  99  contains  statistical  terms  and 
provisions  pertaining  to  the  Statistical 
Science  Program  wi^n  the  AMS 
Science  Division.  The  Statistical 
Science  staffi  comprised  of  specialists  in 
Washington,  DC  and  Kansas  Qty, 
Missouri,  provides  technical  consulting 
and  advising  services  for  the  AMS 
commodity  divisions,  and  data 
processing  and  statistical  support  for 
applied  research,  for  the  standardization 
of  inspection  equipment.  This  branch 
also  renders  advice  and  answers 
concerning  sampling  problems  through 
the  application  of  mathematical 
statistics  and  computing.  Together  with 
other  divisions  of  AMS,  the  branch 
establishes  uniform  testing  procedures 
and  develops  rapid  identification 
methods  for  hazardous  substances 
which  present  an  environmental  and 
human  health  risk. 

Part  100  contains  administrative 
details  of  the  Science  Division’s 
National  Laboratory  Accreditation 
Program  once  it  is  implemented. 
Laboratories  are  required  to  meet 
established  criteria  for  accreditation  in 
chemical  residue  testing  of  agricultural 
products  and  minimum  requirements 
for  facility,  equipment,  methodology 
and  quality  controls.  In  addition, 
analysts  in  such  laboratories  are 
required  to  demonstrate  sustained 
acceptable  performance  through  regular 
testing  of  interlaboratory  proficiency 
check  samples  at  difierent  chemical 
residue  levels.  Part  100  also  includes 
fees  for  laboratory  accreditation  to  offset 
the  costs  of  the  National  Laboratory 
Accreditation  Program  (NLAP). 

Part  101  is  reserved  for  regulations 
pertaining  to  Science  Division’s 
Pesticide  Data  Program  (PDP).  The 
Program  is  currently  stafied  by  Science 
Division  employees  in  Washington.  DC 
and  Manassas.  Virginia. 
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Part  110  is  reserved  for  Sdence 
Division’s  recordkeeping  program  for 
restricted  use  pesticides  by  certified 
applicators.  Parts  102-109  and  parts 
111-159  is  reserved  for  the  future  SD 
programs. 

V.  Basis  far  Fee  and  Hourly  Anal]rsis 
Rate  Changes 

Fees  and  hourly  analysis  rates  which 
are  presently  in  effect  are  inadequate  to 
recover  the  current  cost  of  providing  the 
laboratory  services  and  technical 
support  to  the  AMS  Divisions — Poultry, 
Friiit  and  Vegetable,  Dairy,  and 
Livestock  and  Seed  and  to  other 
applicants  of  the  services.  The 
Agricultural  Marketing  Act  of  1946,  7 
U.S.C  1621-1627,  provides  that 
reasonable  fees  be  collected  from  the 
user  of  program  services  to  cover  as 
nearly  as  practicable  the  costs  of 
services  rendered.  This  rule  amends  the 
current  hourly  analytical  testing  rates  to 
a  consolidated  and  single  rate  of  $34.20 
per  hoiir  for  the  users  of  the  laboratory 
services  to  cover  costs  associated  with 
improvements  in  operation  of  the 
programs,  replacements  of  outdated 
essential  laboratory  equipment,  and 
increases  in  those  costs  aue  to  raises  in 
salaries  of  Federal  employees  as  well  as 
other  increases  affecting  Federal 
employees,  such  as  costs  for  travel  and 
benefits. 

Cost  analysis  studies  have  revealed 
that  since  the  last  fee  change  on  October 
19. 1992,  as  published  in  the  Federal 
Register  at  57  FR  47566,  the  current 
hourly  rate  of  $32.11  for  the  voluntary 
laboratory  testing  of  eggs  and  poultry 
products  is  inadequate  to  cover 
expenses.  Analysis  of  costs  have  shown 
that  since  the  last  fee  change  on  April 
17, 1989,  as  published  in  the  Federal 
Register  at  54  FR  15167,  the  current 
hourly  rate  of  $28.00  for  the  laboratory 
testing  of  dairy  and  meat  products  is 
also  inadequate  to  cover  expenses.  In 
addition,  the  current  hoiuly  rate  of 
$25.00  for  analysis  and  testing  of  bruits 
and  vegetables,  as  published  on 
Noven&er  19, 1990,  in  the  Federal 
Register  at  55  FR  48102,  is  insufficient 
to  recover  this  program’s  costs.  The 
major  increase  in  expenses  is  the  result 
of  salary  increases  effective  each 
January  for  Federal  employees  that  have 
increa^  General  Sch^ule  (GS) 
salaries  by  11.9  percent  since  Fiscal 
Year  1989.  Furthermore,  the  program’s 
cost  for  the  retirement  system  and 
health  insurance  of  Federal  employees 
has  increased  by  over  13  percent.  There 
have  also  been  expenditures  for  new 
laboratory  equipment  and  fecilities.  The 
Agency  has  determined  that  due  to  the 
aforementioned  increases  in  operating 
costs  of  the  programs,  the  two  Science 


Division  regional  laboratories  (Eastern 
and  Midwestern)  will  incur  a  $304,900 
loss  in  fiscal  year  1992.  Therefore,  the 
Agency  is  revising  the  above  mentioned 
hourly  rates  to  $34.20.  This  hoiirly  fee 
for  laboratory  service  was  established  by 
distributing  the  annual  operating 
expenditures  for  the  laboratories  over 
the  total  bench  hours  of  service  required 
to  perform  the  analytical  tests.  The 
laboratory  program  costs  do  not  include 
premium  pay  or  service  performed  in 
the  laboratories  on  Federal  legal 
holidays.  Hence,  the  rate  for  appeal, 
Federd  holidays,  and  overtime 
laboratory  service  is  IV^  times  the  base, 
or  $51.30  per  hour.  These  fees  would 
meet  the  expenses  of  the  Science 
Division  laboratory  service  programs. 

VI.  Programs  Without  Consolidated 
Fees  and  Charges 

Certain  programs  administrated  by 
Science  Division  do  not  have  a 
consolidated  fee  schediile  because  the 
laboratory  fees  and  charges  are  set  by 
agreement,  the  scientific  programs  are 
not  a  laboratory  based  service,  or  the 
costs  are  covert  by  allocated  funds. 

The  analyses  for  citrus  juices  and 
certain  citrus  products  (part  93,  subpart 
C)  are  performed  in  the  Science  Division 
laboratory  in  Winter  Haven,  Florida,  for 
the  State  of  Florida.  'The  costs  of 
analytical  tasting  are  covered  by  a 
Florida  State  Cooperative  Agreement. 

The  fees  for  imported  tobacco  pesticide 
residue  determinations  (part  92)  are  set 
annually  and  covered  by  a 
Memorandiun  of  Understanding  with 
the  AMS  Tobacco  Division.  The  Science 
Division  costs  for  the  mandatory 
analyses  of  egg  product  samples  (part 
94,  subpart  A)  are  covered  by  designated 
funds  of  the  Poultry  Division  which  are 
appropriated  annually.  The  cost  of 
administering  the  USDA  licensing 
program  for  cottonseed  oil  chemists  is 
covered  by  license  application  and 
annual  license  renew^  fees,  as  well  as 
a  iinit  fee  assessed  on  each  official 
certificate  for  cottonseed  quality 
analyses  and  grade  determination. 

These  fees  are  specified  in  part  96.  The 
Plant  Variety  Protection  (PVP)  schedule 
of  fees  remain  with  the  PVP  regulations 
in  part  97.  The  PVP  fees  are  assessed  to 
certify  the  novelty  and  distinctiveness 
of  sexually  reproduced  plant  varieties. 
The  costs  of  sdieduled  laboratory 
analyses  and  nonscheduled  laboratory 
analyses  for  meats  and  related  meat  food 
products,  that  are  listed  in  subpart  A  of 
part  98,  are  paid  to  the  Science  Division 
by  a  reimbursable  agreement  with  the 
Livestock  and  Meat  Standardization 
Branch  of  the  Livestock  and  Seed 
Division.  The  fee  charged  to  certify  or  to 
renew  certification  for  each  laboratory 


or  analyst  performing  trichina  testing  on 
horsemeat  for  export  to  European 
Community  countries  is  set  annually  by 
agreement  between  the  Science  Division 
and  the  United  States  Horsemeat 
Association  in  Fort  Worth,  Texas.  Since 
the  fee  is  based  on  actual  costs  that  are 
part  of  the  agreement,  it  does  not  need 
appear  in  subpart  B  of  part  98.  The  costs 
of  the  Science  Division  Statistical 
Science  support  services  for  AMS 
commodity  divisions  are  covered  by  the 
Agency’s  administrative  overhead 
funds.  The  fees  and  charges  for 
statistical  science  service  to  applicants 
outside  AMS  do  not  appear  in  part  99 
because  they  are  set  by  agreement  with 
the  applicant  on  an  individual  project 
and  on  a  cost  reimbursement  basis.  The 
fees  and  charges  associated  with  the 
National  Laboratory  Accreditation 
Program  will  appear  in  part  100  and  are 
aligned  with  the  actual  costs  of 
administering  this  program  when 
available.  The  costs  for  the  Pesticide 
Data  Program  (PDP)  in  part  101  and  the 
Recordkeeping  Program  for  Restricted 
Use  Pesticides  by  Certified  Applicators 
(part  110)  are  covered  by  appropriated 
and  annually  designated  funds. 

VU.  Basis  for  Proposed  Fee  Changes 
Related  to  Cottonseed  Grading  and 
Quality  Certification 

Cottonseed  inspection,  grading,  and 
certification  is  conducted  pursuant  to 
authority  in  the  Agricultural  Marketing 
Act  of  1946.  The  regulations  concerning 
cottonseed  may  be  found  in  7  CFR  part 
61.  The  Act  provides  that  reasonable 
fees  be  collected  from  users  of  the 
program  services  to  cover,  as  nearly  as 
practicable,  the  cost  of  services 
rendered.  Since  the  last  fee  change  on 
January  27, 1988,  program  operating 
costs  have  increased,  but  revenues  from 
assessed  user  fees  for  cottonseed  grading 
have  remained  the  same. 

The  majority  of  funds  imder  the 
cottonseed  grading  program  are 
obtained  from  a  imit  fee  assessment  for 
official  grade  certificates.  A  portion  of 
the  certificate  fees  is  used  to  recover  the 
expenses  of  official  cottonseed  sampling 
and  the  remainder  is  used  to  meet  the 
costs  of  supervision  of  the  licensed 
chemists.  Since  Fiscal  Year  (FY)  1989 
was  a  short  year  of  8V2  months  for  the 
newly  formed  Science  Division,  with 
$5,609.25  total  revenue  generated  for 
the  cottonseed  grading  program,  all  fee 
increases  are  based  on  die  income 
shortfalls  after  October  1, 1989.  The 
travel  expenditures  for  reviewing  the 
performance  of  licensed  cottonseed 
chemists,  the  support  service  charges, 
and  the  cost  of  preparing  and  fumigating 
check  samples  for  proficiency  testing 
have  increased  since  the  last  increase  in 
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cottonseed  grading  user  fees.  The 
Federal  General  S^edule  salaries  and 
civil  service  employee  benehts  have 
also  increased.  There  are  additional 
contractual  costs  for  samplers  oversight, 
sample  selection  and  shipments.  The 
Agency  has  determined  that  due  to  the 
aforementioned  increases  in  program 
operating  costs,  the  program  will  incur 
a  $49,024  loss  in  FY  1993.  This  warrants 
a  unit  cost  increase  per  certificate  to 
provide  sufficient  revenue  to  balance 
the  expenses  of  the  service.  Therefore, 
the  Agmncy  will  revise  the  certificate  fee 
charg^  for  official  analysis  and 
cottonseed  grade  determination  from 
$1.35  per  certificate,  issued  by  the 
chemist,  to  $3.00.  The  application  fee 
for  a  chemist’s  license  will  be  raised 
from  $360.00  to  $1,100.00  for  the 
examination,  while  the  fee  for  renewal 
of  the  license  will  be  increased  from 
$125.00  to  $275.00.  These  substantial 
increases  in  licensing  fees  are  also 
necessary,  in  part,  because  of  the 
additional  travel  costs  associated  with 
the  relocation  of  the  supervisor  of  the 
licensed  chemists  from  the  vicinity  of 
the  cottonseed  laboratories  to 
Washington,  DC.  The  new  fees  serve  to 
meet  the  financial  obligations  of  keeping 
the  licensed  cottonseed  chemist 
program  active. 

VIII.  Summary  and  Analysis  of 
Proposal 

A  proposed  rule  was  published  in  the 
Federal  Register  (58  FR  13130-13171) 
on  March  9, 1993,  providing  for  a  30 
day  comment  period  ending  April  8. 
1993.  One  comment  letter  ^m  a 
national  trade  association  was  received. 
The  association  opposed  the 
reorganization  of  the  analytical  testing 
services  of  the  Agricultural  Marketing 
Service,  USDA.  The  trade  organization 
expressed  concern  that  the  proposed  fee 
increases  for  the  cottonseed  certificates 
and  the  chemists*  licenses  (initial  and 
renewal)  are  not  reasonable  considering 
an  average  inflation  rate  and  the  salary 
increases  since  the  last  increase  in 
cottonseed  grading  user  fees  in  53  FR 
2213  on  January  27, 1988.  The  Agency 
agrees  that  salary  increases  alone  would 
not  justify  the  fee  increases.  However, 
there  were  several  other  contributing 
factors  that  need  to  be  considered  as  a 
total  expenditure  to  arrive  at  the  revised 
fees.  These  factors  include  substantial 
increases  in  costs  for  proficiency  sample 
preparation  and  for  fumigating  seed. 
Aluminum  phosphide  is  now  used  to 
fumigate  cottcmseed  in  place  of  methyl 
bromide.  This  is  because  aluminum 
phosphide  is  much  more  effective  as  a 
fumigant  since  phosphine  gas  (hydrogen 
phosphide)  gmierated  from  it  kills  all 
life  stages  of  pink  bollworm 


(Pectinophora  spp.)  infestation  which 
must  be  eliminated  in  order  to  ship  the 
seed.  In  addition,  since  the  U.S. 
Environmental  Protection  Agency  has 
proposed  to  classify  methyl  bromide  as 
a  class  I  ozone-depleting  substance, 
production  and  consumption  of  this 
substance  would  terminate  in  the  year 
2000  (58  FR  15014-15049,  March  18. 
1993).  As  a  consequence,  fumigation 
costs  have  risen  from  $100  to  $859  per 
application.  There  has  been  an  added 
contractual  cost  for  the  oversight  service 
related  to  the  56  licensed  cottonseed 
samplers.  In  FY  1993  there  were  27,853 
official  certificates  issued  at  $1.35  each, 
accounting  for  a  revenue  of  $37,602. 

The  outlay  for  cottonseed  sampling 
supervision  for  FY  1993  was  $15,483, 
which  is  41.2%  of  the  revenue  from 
certificate  issuance.  There  have  also 
been  large  increases  in  transportation 
and  shipment  costs,  travel  expenses, 
mailing  and  supply  expenditures,  and 
support  service  costs. 

For  FY  1993  the  cottonseed  grading 
program  expects  to  incur  total  expenses 
of  approximately  $89,001  and  receive 
approximately  $39,977  in  income, 
leaving  an  estimated  shortfall  of 
$49,024.  The  new  certificate  fee  of  $3.00 
for  cottonseed  grading  was  determined 
by  distributing  the  projected  FY  1994 
net  operating  costs  of  ^4,425  over 
28,000,  whi^  is  the  estimated  number 
of  official  certificates  to  be  issued  for  the 
1994  season.  The  projected  FY  1994  net 
operating  costs  were  derived  by 
subtracting  the  anticipated  revenue  of 
$5,225  for  19  chemist  license  renewals 
at  the  new  charge  of  $275  from  the 
expected  total  expenses  of  $89,650.  In 
arriving  at  the  new  license  renewal  fee, 
travel  costs,  which  averaged  $3,552  over 
the  last  3  years,  were  taken  into 
consideration.  For  new  licenses,  the 
$1,100  cottonseed  chemist  licensing 
exam  fee  includes  the  travel  costs  for 
the  SD  examiner  and  the  expenses  for 
preparing  and  delivering  cottonseed 
exam  samples.  Since  the  Agency  needs 
to  have  sufficient  funds  to  pay  its 
expenses  for  the  cottonseed  grading 
program,  which  are  incurred  on  a 
continuous  basis,  the  revised  fees 
reflecting  the  current  costs  associated 
with  the  program  are  determined  to  be 
reasonable  and  acceptable  fees.  It 
should  be  added  that  the  costs  for 
cottonseed  grading  are  voluntary  and 
the  secretary  is  authorized  by  statute  to 
recover  the  costs  of  the  services.  The 
fees  are  needed  to  continue  to  provide 
cottonseed  quality  grading  services  at 
the  levels  desired  by  the  industry. 

IX.  AmeodraenU 

This  rule  amends  parts  29,  52,  55,  58, 
59,  61,  and  70  to  conform  with  the 


changes  resulting  from  the  AMS 
reorganization  and  reassignment  of 
functions  in  January  1989.  Accordingly, 
subchapter  H,  part  180,  Plant  Variety 
Protection  is  deleted  in  its  entirety. 

X.  Discussion  of  Changes  of  Regulations 

Section  29.500  of  part  29  for 
subchapter  A  is  revised.  The  following 
sections  of  part  52,  part  55.  part  58,  part 
59,  part  61  and  part  70  of  the  regulations 
for  subchapter  C  either  will  be  reArised 
or  will  be  removed:  §§  52.2,  52.47,  55.20 
(b).  (d),  55.510(d).  55.550,  58.44,  58.101, 
58.126,  59.580,  61.2,  61.6,  61.8,  61.10  to 
61.24,  61.44,  61.45,  61.46,  61.101, 
61.102,  61.103, 61.104,  70.72  and  70.73. 
All  sections  of  part  180  for  subchapter 
H  are  removed.  The  following  parts 
either  will  be  added  or  will  Im  reserved 
in  the  new  subchapter  E,  chapter  I  of 
title  7  of  the  CFR:  90  (in  part  reserved), 
91.  92,  93,  94  (includes  reserved 
§  94.200),  95.  96,  97.  98  (in  part 
reserved),  99  (reserved  except  for 
§  99.3),  100  (reserved  except  for  §  100.3), 
101  (reserved  except  for  §  101.3),  102  to 
109  (reserved),  110  (reserved  for 
separate  rulemaking  except  §  110.9),  and 
111  to  159  (reserved). 

To  identify  those  sections  of  the 
current  regulations  that  are  redesignated 
without  amending*  into  the  new 
subchapter  E,  chapter  I  of  this  title,  the 
following  redistribution  table  is 
provided  as  a  reference  aid: 


Redistribution  Table 


Current  section(s)  j 

Redesignated 

section(s) 

61.22  . ! 

96.18. 

61.101  . i 

96.25. 

180.24  . j 

97.24. 

180.122  . . j 

97.122. 

180.131  . . 

97.131. 

180.142  . 

97.142. 

180.144  . 

97.144. 

180.15510  180.158  ... 

97.155  to  97.158. 

180.176  . . 

97.176. 

180.206  . . 

97.206. 

180.208  . . . 

97.208. 

180.222  . . 

97.222. 

180.800  . . . i 

!  97.800. 

L  _ _ _ _ _ 

To  identify  those  sections  of  the 
current  regulations  that  are  amended  or 
repealed  for  subchapters  A  or  C,  chapter 
I  of  this  title,  the  following  revision 
table  is  provided  as  a  reference  aid: 


REVISION  Table 


Section(s) 

Proposed  action 

29.500 . 

Amerxl  heading  arxl  text 

52.2 . . 

Amerxl;  reinove  terms. 

52.47 . 

Remove  in  its  entirety. 

55.20  (b)  .... 

Amend  text. 

55.20  (d)  .... 

Remove  in  its  entirety. 
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Revision  Table— Continued 


Section(8) 

Proposed  action 

55.510  (d)  .. 

Amend  text. 

55.550 . 

Remove  In  Its  entirety. 

58.44 . 

Remove  in  Its  entirety. 

58.101  . 

Amend  text. 

58.126  . 

Amend;  remove  paragraph  (e) 
(5Xii)  and  redesignate  para¬ 
graph  {e)(5)(ltt)  88  (eKSMil). 

59.580 . 

Amend  wordir>g. 

61.2 . 

Amend  wording. 

61.6 . 

Amend  wording. 

61.8 . 

Amend  wording. 

81.104 . 

Amend  wording. 

70.72 . 

Amerxl  wording. 

70.73 . 

Remove  in  its  entirety. 

To  identify  those  sections  of  the 
current  regulations  that  are  amended 
and  transferred  into  the  new  subchapter 
E,  chapter  1  of  this  title,  the  following 
distribution  table  is  provided  as  a 
reference  aid: 


Distriblition  Table 


Current  section(s) 

Amertoed  and  redes¬ 
ignated  section(s) 

61.10  to  61.13 . 

96.3  to  96.6. 

61.14  to  61.16 . 

:  96.9  to  96.11. 

61.17  to  61.19 . 

96.13  to  96.15. 

61.20  . 

96.7  (a),  (b).  (c)  and 
'96.16. 

61.21  . . . 

96.7  (d)  and  96.17. 

61.23  . 

96.12. 

61.24  . 

96.19. 

61 .44  to  61.46 . 

96.20  to  96.22. 

61.102  to  61.103 . 

96.26  to  96.27. 

180.1  to  180.23  . 

97.2  to  97.23. 

180.100  to  180.121  ... 

97.100  to  97.121. 

180.130  . 

97.130. 

180.132  to  180.141  ... 

97.132  to  97.141. 

180.143  . 

97.143. 

180.150  to  180.154  ... 

97.150  to  97.154. 

180.175  . 

97.175. 

180.177  to  180.205  ... 

97.177  to  97.205. 

180.207  . 

97.207. 

180.209  to  180.221  ... 

97.209  to  97.221. 

180.300  to  180.700  ... 

97.300  to  97.700. 

To  identify  those  sections  that  are 
reserved  or  added  as  regulations  in  the 
new  subchapter  E,  chapter  I  of  title  7  of 
the  Code  of  Federal  Regulations,  the 
following  table,  noting  the  final  actions, 
is  provided  as  a  reference  aid: 


Table  of  New  Regulations 


Added  section(s) 

Final  action 

90.1  to  90.3;  90.101  to 
90.103. 

New  additioru. 

90.4  to  90.100;  90.104  to 
90.200. 

Reserved. 

91.1  to  91.45;  92.1  to 

92.6. 

New  additiorts. 

93.1  to  93.5;  93.10  to 
93.14. 

New  additiorw. 

93.100  to  93.105;  94.1  to 
94.5. 

New  additiorts. 

Table  of  New  Regulations— 
Continued 


Added  section(s) 

Final  actkjn 

94.100  to  94.104;  94.300 

New  additions. 

to  94.304. 

94.200  . 

Reserved. 

95.1  to  95.6;  96.1;  96  2; 

New  additions. 

96.8. 

96.23;  96.24;  96.28; 

New  additions. 

96.29. 

97.1;  98.1  to  98.5;  98.100 

New  additions. 

10  98.101. 

98.102  to  98.600;  99.1  to 

Reserved. 

99.2. 

99.410  99,999  . 

Reserved. 

99.3;  100.3;  101.3;  110.9 

New  additions. 

100.1  to  100.2;  100.4  to 

Reserved. 

100.999. 

101.1  to  101.2;  101.4  to 

Reserved. 

101.999. 

110.1  to  110.8  . 

Addition  under 

Parts  111  to  159 . 

separate  rule¬ 
making. 

Reserved  parts. 

XI.  Need  for  Immediate  Action 


This  hnal  rule,  as  hereinafter  set  forth, 
finalizes  the  provisions  of  the  March  9 
proposal.  Pursuant  to  5  U.S.C.  533,  good 
cause  exists  for  not  postponing  the 
elective  date  of  this  rule  until  30  days 
after  publication  in  the  Federal  Register 
since  the  fee  increases  contained  herein 
are  needed  to  adequately  fund  the 
various  services  provided.  A  comment 
period  was  included  in  the  proposed 
rule  with  one  written  comment 
received.  A  detailed  explanation  to  the 
remark  is  provided  above  and  the 
proposed  rule  is  adopted  as  a  final  rule. 
No  useful  purpose  would  be  served  by 
8  ruling  delay. 

List  of  Subjects 
7  CFB  Part  29 

Administrative  practice  and 
procedure.  Advisory  committees. 
Government  publications,  Imports, 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements.  Tobacco. 

7  CFR  Part  52 

Food  grades  and  standards.  Food 
labeling.  Frozen  foods.  Fruit  juices. 
Fruits.  Reporting  and  recordkeeping  , 
requirements.  Vegetables. 

7  CFB  Part  55 

Eggs  and  egg  products.  Food  grades 
and  standards.  Food  labeling.  Reporting 
and  recordkeeping  requirements. 

7  CFB  Part  58 

Food  grades  and  standards.  Dairy 
products.  Food  labeling.  Reporting  and 
recordkeeping  requirements. 


7  CFB  Part  59 

Eggs  and  egg  products.  Exports,  Food 
grades  and  standards,  Food  labeling, 
Imports,  Polychlorinated  biphenyls 
(PCB’s),  Reporting  and  recordkeeping 
requirements. 

7  CFB  Part  61 

Cottonseeds,  Reporting  and 
recordkeeping  requirements, 

7  CFB  Part  70 

Food  grades  and  standards,  Food 
labeling.  Poultry  and  poultry  products. 
Rabbits  and  rabbit  products.  Reporting 
and  recordkeeping  requirements. 

7  CFB  Part  90 

Agricultural  commodities. 
Laboratories,  Reporting  and 
recordkeeping  requirements. 

7  CFB  Part  91 

Administrative  practice  and 
procedure.  Agricultural  commodities, 
Fees  and  charges.  Laboratories. 

7  CFB  Part  92 

Laboratories,  Pesticides  and  pests. 
Tobacco. 

7  CFB  Part  93 

Citrus  fruits.  Fruit  juices.  Fruits, 
Laboratories,  Nuts,  Vegetables. 

7  CFB  Part  94 

Eggs  and  egg  products.  Laboratories, 
Poultry  and  poultry  products. 

7  CFB  Part  95 

Dairy  products.  Laboratories,  Milk. 

7  CFB  Part  96 

Administrative  practice  and 
procedure.  Cottonseeds,  Chemist’s 
licensure.  Laboratories.  Reporting  and 
recordkeeping  requirements. 

7  CFB  Part  97 

Administrative  practice  and 
procedure.  Plant  variety  and  protection. 
Novel  seed  variety  certification. 

7  CFB  Part  98 

Meat  and  meat  products.  Laboratories. 
7  CFB  Part  99 

Agricultural  commodities.  Statistics. 

7  CFB  Part  100 

Agricultural  commodities. 
Laboratories. 

7  CFB  Part  101 

Agricultural  commodities.  Pesticides 
and  pests. 

7  CFB  Part  110 

Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 
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7CFRPartl80 

Administrative  practice  and 
procedure.  Labeling,  Plants. 

For  the  reasons  set  out  in  the 
preamble,  AMS  amends  title  7.  chapter 
I,  Code  of  Federal  Regulations  as 
follows: 

PART  29— TOBACCO  INSPECTION 
Subpart  B— Regulatione 

1.  The  authority  citation  for  subpart  B 
of  part  29  continues  to  read  as  follows: 

Authority:  7  U.S.C  511m  aiul  51  Ir. 

§29.500  [Amended] 

2.  Section  29.500  is  amended  as 
follows: 

a.  The  heading  for  §  29.500  is  revised 
to  read  as  follo%^: 

§  29.500  Fees  and  charges  tor  Inspection 
and  acceptance  of  tanported  tobacco. 

b.  In  §  29.500,  paragraphs  (b)  and  (c) 
are  amended  by  removing  (both  times 
that  it  appears)  the  word  “testing”  and 
replacing  with  the  word  “accepting.” 

PART  52— PROCESSED  FRUITS  AND 
VEGETABLES.  PROCESSED 
PRODUCTS  THEREOF,  AND  CERTAIN 
OTHER  PROCESSED  FOOD 
PRODUCTS 

1.  The  authority  citation  for  part  52  is 
revised  to  read  as  follows: 

Authority:  7  U.S.C.  1622, 1624. 

§52.2  [Amended] 

2.  Section  52.2  is  amended  by 
removing  the  definition  of  the  term 
“Comm(^ities  Scientific  Support 
Division  (CSSD).” 

§52.47  [Removed] 

3.  Section  52.47  is  removed. 

PART  55— VOLUNTARY  INSPECTION 
OF  EGG  PRODUCTS  AND  GRADING 

1.  The  authority  citation  for  part  55  is 
revised  to  read  as  follows; 

Authority;  7  U.S.C  1621-1627. 

§55.20  [Amended] 

2.  Section  55.20  is  amended  by 
removing  in  paragraph  (b)  the  phrase 
“and  laboratory  analysis”  and  paragraph 
(d)  is  removed. 

§55.510  [Amended] 

3.  In  $  55.510,  paragraph  (d)  is 
amended  by  removing  (both  times  that 
it  appears)  the  phrase  “laboratory 
analysis,”. 

§55.550  [Removed] 

4.  Section  55.550  is  removed. 


PART  58— GRADING  AND 
INSPECTION,  GENERAL 
SPECIFICATIONS  FOR  APPROVED 
PLANTS  AND  STANDARDS  FOR 
GRADES  OF  DAIRY  PRODUCTS 

1.  The  authority  citation  for  part  58 
continues  to  read  as  follows: 

Authority:  Secs.  202-208, 60  Stat.  1087,  as 
amended:  7  U.S.C  1621-1627,  unless 
otherwise  noted. 

§58.44  [Removed] 

2.  Section  58.44  is  removed. 

§58.101  [Amended] 

3.  In  §  58.101,  paragraph  (c)  is 
amended  by  removing  fi^  time  it 
appears)  the  phrase  “the  Administrator” 
and  replacing  with  the  phrase  “the  AMS 
Science  Division  Director”. 

§58.126  [Amended] 

4.  Section  58.126  is  amended  by 
removing  paragraph  (e)(5)(ii)  and 
redesignating  paragraph  (eKSHiii)  as 
paragraph  (e)(5Kii). 

PART  5»-INSPECTION  OF  EGGS  AND 
EGG  PRODUCTS  (EGG  PRODUCTS 
INSPECTION  ACT) 

1.  The  authority  citation  for  part  59  is 
revised  to  read  as  follows: 

Authority:  21  U.S.C.  1031-1056. 

§59.580  [Amended] 

2.  In  §  59.580,  paragraph  (b)  is 
amended  by  changing  the  phrase  "the 
Administrator”  to  “the  Ah^  Science 
Division  Director”,  and  paragraph  (d)  is 
amended  by  changing  the  pluase 
“USDA  laboratory”  to  "AMS  Science 
Division  laboratory”. 

PART  61— COTTONSEED  SOLD  OR 
OFFERED  FOR  SALE  FOR  CRUSHING 
PURPOSES  (INSPECTION,  SAMPUNG 
AND  CERTIFICATION) 

Subpart  A— Regulations 

1.  The  authority  citation  for  subpart  A 
of  part  61  continties  to  read  as  follows: 

Authority:  Sec.  205, 60  Stat.  1090,  as 
amended  (7  U.S.C  1624). 

§61.2  [Amended] 

2.  In  §  61.2,  paragraph  (n)  is  amended 
by  removing  the  phrase  “the  Director” 
and  replacing  it  with  the  phrase  ‘'the 
Science  Division  Director  of  the 
Agricultural  Marketing  Service”. 

§61.6  [Amended] 

3.  Section  61.6  is  amended  by 
removing  the  phrase  “and  licensed 
cottonseed  chemists”. 


§61.8  [Amended] 

4.  In  §  61.8,  first  sentence  is  ammided 
by  changing  the  phrase  “any  sample  of 
cottonseed”  to  “any  official  sample  of 
cottonseed". 

§§61.10  to  61.24  [Removed] 

5.  Subpart  A  of  part  61  is  amended  by 
removing  the  undesignated  center 
heading  “Licensed  Cottonseed 
Chemists”  and  §§  61.10  through  61. 

§§61 .44  to  61 .46  [Removed] 

6.  Subpart  A  of  part  61  is  amended  by 
removing  §§  61.44  through  61.46. 

Subpart  B — Standards  for  Grsdss  of 
Cottonseed  Sold  or  Offered  for  Sals  for 
Crushing  Purposes  Within  the  United 
States 

1.  The  authority  citation  for  subpart  B 
of  part  61  continues  to  read  as  follows: 

Authority:  Secs.  203,  205.  60  Stat  1087. 
1090,  as  amended;  7  U.S.C  1622, 1624. 

§61.101  [Amended] 

2.  In  §  61.101,  introductory  text,  after 
the  word  “samples”  the  phrase  "by 
licensed  chemists”  is  added. 

§61.104  [Amended] 

3.  Section  61.104  is  amended  as 
follows: 

a.  The  heading  for  §  61.104  is  revised 
to  read  as  follows: 

§61.104  Sampling  and  certification  of 
samplea  and  grades. 

b.  Section  61.104  is  amended  by 
removing  the  words  “and  the  analysis” 
in  the  paragraph. 

PART  70— VOLUNTARY  GRADING  OF 
POULTRY  PRODUCTS  AND  RABBIT 
PRODUCTS  AND  U.S.  CLASSES, 
STANDARDS.  AND  GRADES 

1.  The  authority  citation  for  part  70  is 
revised  to  read  as  follows: 

Authority:  7  U.S.C  1621-1627. 

§70.72  [Amended] 

2.  Section  70.72  is  amended  as 
follows: 

a.  The  heading  for  §  70.72  is  revised 
to  read  as  follows:  “§  70.72  Fees  for 
appeal  grading  or  examination  or  review 
of  a  grader’s  decisim.” 

b.  Section  70.72  is  ammided  by 
removing  in  the  paragraph  (both  times 
that  it  appears)  the  winds  “laboratory 
analysis,”. 

§70.73  [Removed] 

3.  Section  70.73  is  removed. 
Subchapter  H  and  part  180  [Removed] 

1.  Subchapter  H  consisting  of  pert  180 
is  removed  in  its  mitireties. 
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2.  Subchapter  E,  consisting  of  parts  90 
through  159,  is  added  to  read  as  set 
forth  below: 

SUBCHAPTER  E-COMMODITY 
LABORATORY  TESTING  PROGRAMS 

Table  of  Parts 
Part 

90  Introduction 

91  Services  and  General  Information 

92  Tobacco 

93  Processed  Fruits  and  Vegetables 

94  Poultry  and  Egg  Products 

95  Ptoces^  Dairy  Products 

96  Cottonseed  Sold  or  Offered  for  Sale  for 
Crushing  Purposes  (Chemical  Analysis 
and  United  States  Official  Grade 
Certification) 

97  Plant  Variety  and  Protection 

98  Meals,  Ready-to-Eat  (MRE's),  Meats,  and 
Meat  Products 

99  Statistical  Science  Program 

100  National  Laboratory  Accreditation 
Program 

101  PMticide  Data  Program 
102-109  [Reserved] 

110  Recordkeeping  on  Restricted  Use 
Pesticides  by  Certified  Applicators: 
Surveys  and  Reports 
111-159  [Reserved] 

PART  90— INTRODUCTION 
Subpart  A— Scop#  of  Subchtptar 

Sec. 

90.1  General. 

Subpart  B— Subchaptar  DaflnKlona 

90.2  General  terms  defined. 

Subpart  C— Good  Laboratory  Practieaa  for 
Conwnodity  Laboratory  Analyaas 

90.3  General. 

90.4-90.100  (Reserved] 

Subpart  D— Quality  Aaauranca 
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Authority:  Agricultural  Marketing  Act  of 
1946,  secs.  203,  205, 60  Stat.  1087,  as 
amended,  1090,  as  amended  (7  U.S.C.  1622, 
1624) 

Subpart  a— Scopa  of  Subchapter 
190.1  Qanaral. 

This  subchapter  sets  forth  the 
functions  and  responsibilities  of  the 
Science  Division  (SD)  of  the 
Agricultural  Marketing  Service  (AMS) 
relatinR  to: 

(a)  Ine  performance  of 
comprehensive  analytical  tests  and 
laboratory  determinations  of  agricultural 
commodities  and  processed  products. 

(b)  The  conduct  of  experiments  and 
collaborative  studies  to  validate  new 
analytical  procedures  and  improved 
methodologies  in  order  to  promote 
faster,  more  precise,  or  safer  laboratory 


testing  for  agricultiual  commodities  and 
processed  products. 

(c)  The  supervised  issuance  of 
external  quality  control  or  proficiency 
check  samples  to  laboratories  under  the 
Science  Division’s  direction  or 
performance  review  in  order  to  regularly 
spot  check  and  assess  that  analytical  or 
test  data  produced  by  each  laboratory  is 
reproducible,  precise,  and  reliable  for  a 
specific  test  program. 

(d)  The  grwting  of  laboratory  program 
accr^tation  or  certification  or  approval 
for  specialty  testing  of  agricultural 
commodities  and  products. 

(e)  The  licensing  of  chemists  to 
analyze  cottonseed  in  order  to  certify  its 
quality  and  grade. 

(f)  tlie  granting  of  certification  to  non- 
federal  laboratories  for  testing  for 
trichinae  in  horsemeat  for  export  to  the 
European  Community  (EC). 

(g)  The  granting  of  acceptance  of 
standardized  me^odology  or  new 
procedures  for  commodity  testing. 

(h)  The  auditing  of  the  facilities, 
equipment,  quality  control  procedures, 
standard  methodologies,  and  good 
laboratory  practices  for  a  commodity 
testing  program  of  a  laboratory. 

(i)  The  furnishing  of  consultation  and 
centralized  technics  and  statistical 
science  support  for  marketing  programs. 

(j)  The  recommendation  of  statistical 
sampling  plans. 

(k)  The  examination  of  plants  for 
novelty  and  distinctiveness  in  order  to 
grant  certificates  of  protection  for  new 
varieties  of  sexually  reproduced  plants, 
and  the  provision  of  other  fee  based 
services  authorized  by  the  Plant  Variety 
Protection  Act. 

(l)  The  extension  or  coordination  of 
research  for  the  determination  of  a  new 
chemical  analyte  or  microorganism  in  a 
commodity  product  or  food. 

(m)  The  management  of  a  pesticide 
residue  monitoring  program  for 
agricultural  commo^ties  (especially 
firash  fruits  and  vegetables),  currently 
referred  to  as  the  Pesticide  Data 
Program. 

(n)  The  analysis  of  imported  flue- 
cured  and  hurley  tobacco  for  pesticide 
residues. 

(o)  The  supervision  and 
implementation  of  the  State 
enforcement  of  the  recordkeeping 
requirements  for  private  applicators  of 
restricted-use  pesticides  for  agricultural 
production. 

Subpart  B— Subchapter  Definitions 

190.2  General  terme  defined. 

Words  used  in  the  regulations  in  this 
subchapter  in  the  sin^lar  form  will 
import  the  plural,  and  vice  versa,  as  the 
case  may  demand.  As  urad  throughout 


the  regulations  in  this  subchapter  and 
unless  the  context  requires  otherwise, 
the  following  terms  will  be  construed  to 
mean: 

Act.  The  Agricultural  Marketing  Act 
of  1946  (Title  n  of  the  act  of  Congress 
approved  August  14, 1946, 60  Stat. 
1087-1091,  as  amended;  7  U.S.C.  1621- 
1627). 

Administrator.  The  Administrator  of 
the  Agricultural  Marketing  Service,  or 
any  officer  or  employee  of  the  Service, 
to  whom  authority  has  been  delegated, 
or  to  whom  authority  may  be  delegated, 
to  act  in  his  or  her  stead. 

Cooperative  agreement.  An  agreement 
between  the  Agricultural  Marketing 
Service  and  another  Federal  agency  or  a 
State  agency,  or  other  agency, 
organization  or  person  &at  defines  in 
the  general  terms  the  basis  on  which  the 
parties  concerned  will  cooperate  to 
serve  a  mutual  interest  on  an 
agricultural  service  project.  The 
responsibilities  for  AMS  and  each 
cooperator  are  stated  in  the  document 
along  with  the  conditions  as  applicable. 

Department.  The  United  States 
Department  of  Agriculture. 

Director.  The  Director  of  the  Science 
Division,  or  any  officer  or  employee  of 
the  Division  to  whom  authority  has 
heretofore  been  delegated,  or  to  whom 
authority  may  hereafter  be  delegated,  to 
act  in  his  or  her  stead. 

Division.  The  Science  Division  (SD)  of 
the  Agricultural  Marketing  Service 
(AMS),  which  performs  analytical 
testing  services,  issues  licenses  for 
cottonseed  chemists,  conducts  quality 
assurance  reviews  and  grants 
accreditation  or  certification  for 
commodity  testing  programs  of 
laboratories. 

Laboratories.  Division  laboratories 
performing  the  analyses  described  in 
this  subchapter. 

Quality  assurance.  The  assurance  that 
there  is  accuracy  of  analytical  data  using 
proficiency  check  sample  or  analyte 
recovery  techniques.  In  addition,  the 
certainty  that  there  is  strict  adherence 
by  the  analysts  in  following  the  quality 
control  details  in  the  recommended  or 
official  methods  for  reagents,  laboratory 
apparatus  and  procedures.  The  overall 
objective  of  quality  assurance,  as  a 
comprehensive  program,  is  to  ensure 
that  all  analytic^  data  produced  by  the 
laboratory  meets  certain  quality  criteria 
and  that  all  data  produced  is 
reproducible,  precise,  and  accurate. 

Quality  control.  The  system  of  close 
examination  of  the  critic^  details  of  an 
analytical  procedure  in  order  to  have 
the  proper  equipment  parameters, 
techniques,  supplies  and  reagents  to 
achieve  a  predetermined  level  of  quality 
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data,  with  the  performance  of  a 
particular  laboratory  analysis. 

Secretary.  The  Secretary  of 
Agriculture  of  the  United  States,  or  any 
officer  or  employee  of  the  Department  to 
whom  authority  has  heretofore  been 
delegated,  or  to  whom  authority  may 
hereafter  be  delegated,  to  act  in  his  or 
her  stead. 

Service.  The  Agricultural  Marketing 
Service  of  the  United  States  Department 
of  Agriculture. 

Subpart  C — Good  Laboratory  Practices 
for  Commodity  Laboratory  Anaiyses 

§90.3  General. 

Laboratory  service  programs  of 
laboratories  certified  and  approved  by 
the  Science  Division  shall  have  good 
laboratory  practice  (CLP)  requirements 
that  are  generalized  in  this  subpart. 

§§90.4-00.100  [Reserved] 

Subpart  D— Quality  AssurarKe 

§90.101  General. 

Laboratory  service  programs  of 
laboratories  certified  and  approved  by 
the  Science  Division  shall  have  quality 
assurance  requirements  that  are 
generalized  in  this  subpart. 

§  90.1 02  Quality  assurance  review. 

(a)  Each  laboratory  performing  tests 
and  analysis  under  this  subchapter  will 
be  subje^  to  a  quality  assurance 
program  evaluation  at  least  annually, 
and  more  often  if  deemed  necessary  by 
the  Director.  Such  evaluation  will 
include; 

(1)  A  review  of  the  adequacy  of 
quality  control  measures  taken  by  the 
laboratory  for  the  standardized  method 
of  analysis  for  a  commodity  and  its 
related  products; 

(2)  A  review  of  the  laboratory 
methodologies  and  procedures; 

(3)  A  review  of  records  for  the 
calibration  and  maintenance  of 
equipment; 

(4)  A  review  of  records  documenting 
sample  handling; 

(5)  The  evidence  of  quality  control 
records;- 

(6)  The  evidence  of  correct  reporting 
and  determination  of  analytical  data. 

(b)  A  laboratory  will  receive  a  quality 
assurance  report  following  the  review. 
This  evaluation  will  address  any 
necessary  improvements  to  the 
laboratory  program(s)  being  examined. 

§  90.1 03  Maintenance  of  quality  control 
racorda. 

Quality  control  records  pertaining, 
but  not  limited  to  the  following  areas, 
shall  be  retained  by  the  lalmratory  for  at 
least  the  3  most  recent  years: 


(a)  Prepared  solution 
standardizations; 

(b)  Recovery  studies  by  known 
analyte  additions; 

(c)  The  purity  checks  of  reagents  and 
test  materials; 

(d)  Apparatus  and  equipment 
calibrations; 

(e)  The  quality  examination  and 
testing  of  materials; 

(f)  The  mandatory  participation  in 
proficiency  check  sample  testing  or 
collaborative  studies; 

(g)  Daily  critical  parameter  checks  of 
equipment,  such  as  temperature 
readings; 

(h)  The  equivalency  tests  of  new 
procedures  with  standard 
methodologies. 

§§90.104-90.200  [Reserved] 

PART  91— SERVICES  AND  GENERAL 
INFORMATION 

Subpart  A— Administration 

Sec. 

91.1  General. 

91.2  Definitions. 

91.3  Authority. 

Subpart  B — General  Services 

91.4  Kinds  of  services. 

91.5  Where  services  are  offered. 

91.6  Availability  of  services. 

Subpart  C — Application  for  Services 

91.7  Nondiscrimination. 

91.8  Who  may  apply. 

91.9  How  to  make  an  application. 

91.10  Information  requir^  in  connection 
with  an  application. 

91.11  Filing  of  an  application. 

91.12  Record  of  niing  time  and  laboratory 
tests. 

91.13  When  an  application  may  be  rejected. 

91.14  When  an  application  may  be 
withdrawn. 

Subpart  D— Laboratory  Service 

91.15  Basis  of  a  laboratory  service. 

91.16  Order  of  a  laboratory  service. 

91.17  Postponing  a  laboratory  service. 

91.18  Financial  interest  of  a  scientist. 

Subpart  E— Samples 

91.19  General  requirements  of  suitable 
samples. 

91.20  Shipping. 

91.21  Protecting  samples. 

91.22  Disposition  of  analyzed  sample. 

Subpart  F — Method  Manuals 

91.23  Analytical  methods. 

Subpart  G— Reporting 

91.24  Reports  of  test  results. 

91.25  Certificate  requirements. 

91.26  Issuance  of  certificates. 

91.27  Corrections  to  certificates  prior  to 
issuance. 

91.28  Issuance  of  corrected  certificates  or 
amendments  for  analysis  reports. 


91.29  Issuance  of  duplicate  certificates  or 
reissuance  of  an  analysis  report. 

91.30  Maintenance  and  retention  of  copies 
of  certificates  or  analysis  reports. 

Subpart  H— Appeal  of  Laboratory  Servicea 

91.31  When  an  appeal  of  a  laboratory 
service  may  be  requested. 

91.32  Where  to  file  for  an  appeal  of  a 
laboratory  service  and  information 
required. 

91.33  .-When  an  application  for  an  appeal  of 
a  laboratory  service  may  be  withdrawn. 

91.34  When  an  appeal  of  a  laboratory 
service  may  be  refused. 

91.35  Who  shall  perform  an  appealed 
laboratory  service. 

91.36  Appeal  laboratory  certificate. 

Subpart  I— Faea  and  Chargaa 

91.37  Fees  for  laboratory  testing,  analysis, 
and  other  services  (general  ^edules). 

91.38  Additional  fees  for  appeal  of  analysis. 

91.39  Special  request  fees  for  overtime  and 
legal  holiday  service. 

91.40  Fees  for  courier  service  and  facsimile 
of  the  analysis  report. 

91.41  Charges  for  demonstrations  and 
courses  of  instruction. 

91.42  Billing. 

91.43  Payment  of  fees  and  charges. 

91.44  Charges  on  overdue  accounts  and 
issuance  of  delinquency  notices. 

91.45  Charges  for  laboratory  services  on  a 
contract  basis. 

Authority:  Agricultural  Marketing  Act  of 
1946,  secs.  203,  205, 60  Stat.  1087,  as 
amended.  1090,  as  amended  (7  U.S.C  1622, 
1624). 

Subpart  A— Administration 
§91.1  General. 

This  part  consolidates  the  procedtiral 
and  administrative  rules  of  the  Science 
Division  of  the  Agricultural  Marketing 
Service  for  conducting  the  analytical 
testing  and  laboratory  audits  with 
quality  assurance  reviews.  It  also 
contains  the  fees,  charges  and 
laboratories  applicable  to  such  services. 

§91.2  Definitions. 

Words  used  in  the  regulations  in  this 
part  in  the  singular  form  will  import  the 
plural,  and  vice  versa,  as  the  case  may 
demand.  As  used  throughout  the 
regulations  in  this  part,  unless  the 
context  requires  otherwise,  the 
following  terms  will  be  construed  to 
mean: 

Analyses.  Microbiological,  chemical, 
or  physical  tests  performed  on  a 
commodity. 

Applicant.  Any  person  who  requests 
services  provided^  the  Division. 

Legal  holidays.  Those  days  designated 
as  legal  public  holidays  specified  by 
Congress  in  paragraph  (a)  of  section 
6103,  title  5  of  the  United  States  Ckide 
and  any  other  day  declared  to  be  a 
holiday  by  Federal  Statute  or  Executive 
Order.  Under  section  6103  and 
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Executivs  Order  10357,  as  amended,  if 
the  specified  legal  public  holiday  fells 
on  a  Satxirday,  the  preceding  Friday 
shall  be  considered  the  holiday,  or  if  the 
specified  legal  holiday  fells  on  a 
Sunday,  the  following  Monday  shall  be 
considered  to  be  the  holiday. 

|91J  Authority. 

The  Division  Director  is  charged  with 
the  administration  of  this  subchapter. 

Subpart  B— Genaral  SarvioM 

191.4  Klndaofaarvloaa. 

(a)  Analytical  tests.  Analytical 
lalmratory  testing  services  imder  the 
regulations  consist  of  microbiological, 
chemical,  and  certain  other  analyses, 
requested  by  the  applicant  and  . 
performed  on  tobsioco,  seed,  dairy,  egg, 
fruit  and  vegetable,  meat  and  poultry, 
and  related  processed  products. 

Analyses  are  performed  to  determine  if 
products  meet  Federal  specifications  or 
specifications  defined  in  purchase 
contracts  and  cooperative  agreements. 
Analyses  are  also  performed  on  egg 
products  as  part  of  the  mandatory  Egg 
Products  Inspection  Pn^ram. 

(b)  Examination  and  licensure.  The 
Division  administers  examinations  and 
issues  lioenses  to  chemists  to  certify  the 
grade  of  cottonseed. 

(c)  Quality  assurance  reviews.  The 
Division  performs  on-site  laboratory 
quality  assurance  reviews  (both  required 
and  voluntary)  to  ensure  that 
appropriate  technical  methods, 
eqxiipment  maintenance,  and  quality 
control  procedures  are  being  observed. 

(d)  Consultation.  Technical  advice, 
statistical  science  consultation,  and 
quality  assurance  program  assistance  are 
provided  by  the  Division  for  domestic 
and  foreign  laboratories. 

f91.5  Where  services  are  offered. 

(a)  Services  are  ofi^ered  to  applicants 
at  the  Science  Division  laboratories  and 
facilities  as  listed  below. 

(1)  Science  Division  regional 
laboratories.  A  variety  of  tests  and 
laboratory  analyses  are  available  in  two 
regional  multi-^sciplinary  Science 
Division  (SD)  laboratories,  and  are 
located  as  follows: 

(i)  USDA,  AMS.  SD,  Midwestern 

Laboratory,  3570  North  Avondale 

Avenue,  Cfocago,  IL  60618. 

(ii)  USDA.  AMS.  SD.  Eastern 

Laboratc^,  645  Cox  Road.  Gastonia, 

NC  26054. 

(2)  Science  Division  aflatoxin 
laboratories.  The  specialty  laboratories 
performing  aflatoxin  testing  on  peanuts, 
peanut  pr^ucts,  tree  nuts  and  other 
commo^ties  are  located  as  follows: 


(i)  USDA,  AMS,  1411  Reeves  Street. 
Mail:  P.O.  Box  1368,  Dothan.  AL 
36302. 

(ii)  USDA.  AMS,  SD.  200  West 
Washin^on  Street,  Mail:  P.O.  Box 
488,  Ashbum,  GA  31714. 

(iii)  USDA,  AMS.  SD.  2705  Taft  Street. 
Albany.  GA  31707. 

(iv)  USDA,  AMS.  SD,  301  West  Pearl 
Street,  Mail:  P.O.  Box  279,  Aulander, 
NC  27805. 

(v)  USDA.  AMS.  SD.  610  North  Main 
Street.  Blakely,  GA  31723. 

(vi)  USDA.  AMS,  SD.  42  North  Ellis 
Street,  Mail:  P.O.  Box  548,  Camilla, 

GA  31730. 

(vii)  USDA,  AMS,  SD,  107  South  Fourth 
Street.  Madill,  OK  73446. 

(viii)  USDA.  AMS,  SO,  715  North  Main 
Street,  Mail:  P.O.  Box  272,  Dawson. 

GA  31742. 

(ix)  USDA.  AMS.  SD.  308  Culloden 
Street,  Mail:  P.O.  Box  1130,  Suffolk, 
VA  23434. 

(3)  Citrus  laboratory.  The  Science 
Division  Citrus  Laboratory  speciabzes  in 
testing  citrus  juices  and  other  citrus 
products  and  is  located  as  follows: 
Science  Division  Citrus  Laboratory,  111 
Third  Street.  SW.,  suite  211,  Winter 
Haven,  FL  33880. 

(4)  Divisional  laboratories.  Laboratory 
services  are  available  in  all  areas 
covered  by  cooperative  agreements 
providing  for  this  laboratory  work  and 
entered  on  behalf  of  the  Department 
with  cooperating  Federal  or  State 
laboratory  agencies  pursuant  to 
authority  contained  in  Act(s)  of 
Congress.  Also,  services  may  be 
provided  in  other  areas  not  covered  by 
a  cooperative  agreement  if  the 
Administrator  determines  that  it  is 
possible  to  provide  laboratory  services. 

(5)  Other  alternative  laboratories. 
Laboratory  analyses  may  be  conducted 
at  alternative  Science  Division 
laboratories  and  can  be  reached  from 
any  commodity  market  in  which  a 
laboratory  facility  is  located  to  the 
extent  lalMratory  personnel  is  available. 

(6)  The  Plant  Variety  Protection  (PVP) 
Office.  The  PVP  office  and  plant 
examination  facility  of  the  Science 
Division  issues  certificates  of  protection 
to  developers  of  novel  varieties  of  plants 
which  reproduce  sexually  and  is  located 
as  follows:  USDA,  AMS.  Science 
Division.  Plant  Variety  Protection 
Office,  Room  500  National  Agricultural 
Library  Building,  Beltsville,  MD  20705. 

(7)  Science  Division  headquarters 
offices.  The  examination,  licensure, 
quality  assurance  reviews,  and 
consultation  services  are  provided  by 
headquarters  staff  located  in 
Washington,  DC. 

(8)  Statistical  Branch  offices. 
Statistical  Science  services  are  provided 


by  Science  Division  (SD)  offices  located 
as  follows: 

(i)  USDA,  AMS,  Science  Division. 
Statistical  Branch,  Kansas  City 
Technical  Center,  10383  No. 
Executive  Hills  Blvd.,  Kansas  City, 
MO  64153. 

(ii)  USDA,  AMS,  SD,  Statistical  Branch, 
0611  So.  Agriculture  Bldg.,  14th  & 
Independence  Avenue,  SW., 
Washington.  DC  20250. 

(9)  Residue  Branch  offices.  Services 
afforded  by  the  Recordkeeping  Program 
for  restricted  use  pesticides  by  certified 
applicators  and  services  afforded  by  the 
Pesticide  Data  Program  are  provided  by 
offices  located  as  follows: 

(i)  USDA.  AMS.  Science  Division,  8700 
Centreville  Rd.,  suite  200,  Manassas, 
VA  22110. 

(ii)  USDA,  AMS.  Science  Division, 
Office  of  Director.  3507  So. 
Agriculture  Bldg.,  14th  & 
Independence  Avenue,  SW., 
Washington,  DC  20250. 

(b)  The  addresses  of  the  various 
laboratories  and  offices  appear  in  the 
pertinent  parts  of  this  sulx^apter.  A 
prospective  applicant  may  obtain  a 
current  listing  of  addresses  and 
telephone  numbers  of  Science  Division 
laboratories,  offices,  and  facilities  by 
addressing  an  inquiry  to  the  Director, 
Science  Division,  Agricultural 
Marketing  Service,  United  States 
Department  of  Agriculture  (USDA),  PO 
Box  96456,  Washington,  DC  20090- 
6456. 

§  91 .6  Availability  of  aervices. 

(a)  Services  may  be  furnished 
whenever  a  Science  Division  stafi  is 
available  and  the  facilities  and 
conditions  are  satisfactory  for  the 
conduct  of  such  service. 

(b)  Laboratories  may  provide  limited 
service  on  Saturdays  and  Sundays  at  a 
premium  fee.  Weekend  service  may  be 
obtained  by  contacting  the  laboratory 
director  or  supervisor. 

(c)  Holiday  and  overtime  laboratory 
service  may  be  obtained  with  a 
minimum  24  hour  advance  notice,  at  a 
premium  fee,  by  any  prospective^ 
applicant  through  the  laboratory 
director  or  supervisor. 

Subpart  C — ^Application  for  Services 

§91.7  Nondtscrimination. 

All  services  under  these  regulations 
are  provided  to  applicants  without 
discrimination  as  to  race,  color, 
handicapped  or  disabled  condition, 
religion,  sex,  age,  or  national  origin. 

§91.8  Who  may  apply. 

An  application  for  service  may  be 
made  by  any  individual  or  interested 
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party  including,  but  not  limited  to,  the 
United  States  and  any  instrumentality 
or  agency  thereof,  any  State,  county, 
mimicipality,  or  common  carrier,  and 
any  authorize  agent  on  behalf  of  the 
foregoing. 

f91.9  How  to  make  an  application. 

(a)  Voluntary.  An  application  for 
analysis  and  testing  may  be  made  by 
contacting  the  director  or  supervisor  of 
the  Science  Division  laboratory  where 
the  service  is  provided,  or  by  contacting 
either  the  Laboratory  Operations 
Coordination  branch  chief,  or  the 
Technical  Services  branch  chief  at 
Science  Division  Headquarters, 
Washington,  DC.  A  list  of  the  Science 
Division  laboratories  is  included  in 
§91.5. 

(b)  Mandatory.  In  the  case  of 
mandatory  analyses,  such  as  those 
required  to  be  performed  on  eggs  and 
egg  products,  application  for  services 
may  be  submitted  to  the  office  or 
division  which  administers  the 
program,  or  by  contacting  an  inspector 
who  is  involved  with  the  program. 

S  91.10  Information  required  in  connection 
with  an  application. 

(a)  An  application  for  laboratory 
service  shall  be  made  in  the  English 
language  and  may  be  made  orally  (in 
person  or  by  telephone),  in  writing,  or 
by  facsimile.  If  an  application  for 
laboratory  service  is  made  orally, 
written  confirmation  may  be  required  by 
the  laboratory  involved. 

(b)  In  connection  with  each 
application  for  a  laboratory  service, 
information  that  may  be  necessary  to 
perform  analyses  on  the  processed 
product(s)  shall  also  be  furnished.  The 
information  shall  include,  but  is  not 
limited  to,  the  name  of  the  product, 
name  and  address  of  the  packer  or  plant 
where  such  product  was  packed,  the 
location  of  the  product,  its  lot  or  load 
number,  codes  or  other  identification 
marks,  the  number  of  containers,  the 
type  and  size  of  the  containers,  the 
analytical  test  requested,  and  the  size  of 
the  sample.  In  addition,  information 
regarding  analysis  of  the  lot  by  any 
federal  agency  previous  to  the 
application  and  the  purpose  of  the 
desired  laboratory  service  may  be 
requested. 

§  91 .1 1  Filing  of  an  application. 

An  application  for  a  laboratory  service 
shall  be  regarded  as  filed  only  when 
made  in  accordance  with  the  regulations 
in  this  part. 

}91.12  Record  of  filing  time  and 
laboratory  taata. 

A  record  showing  the  date  of  receipt 
for  each  application  for  a  laboratory 


service  or  an  appeal  of  a  laboratory 
service  shall  be  maintained.  In  addition, 
the  requested  laboratory  analyses  shall 
be  recorded  at  the  time  of  sample 
receipt. 

§91.13  Whan  an  application  may  be 
rafacted. 

(a)  An  application  for  a  laboratory 
service  may  be  rejected  by  the 
Administrator  when  deemed 
appropriate  as  follows: 

(1)  For  non-compliance  by  the 
applicant  with  the  regulations  in  this 
part. 

(2)  For  non-payment  of  previous 
laboratory  services  rendered. 

(3)  When  the  sample  is  not  properly 
identified  by  a  code  or  other  marks, 

(4)  When  the  samples  are  received  in 
an  imsatisfactory  condition  and  are 
rejected  for  analysis. 

(5)  When  there  is  evidence  or 
knowledge  of  tampering  with  the 
sample, 

(6)  When  it  appears  that  to  perform 
the  analytical  testing  or  laboratory 
service  s(>ecified  in  this  part  would  not 
be  to  the  best  interests  of  the  public 
welfare  or  of  tlie  Government,  or 

(7)  When  it  appears  to  the 
Administrator  that  prior  commitments 
of  the  Department  necessitate  rejection 
of  the  application. 

(b)  Each  such  applicant  shall  be 
promptly  notified  by  registered  mail  of 
the  reasons  for  the  rejection. 

(c)  A  written  |>etition  for 
reconsideration  of  such  rejection  may  be 
filed  by  the  applicant  with  the 
Administrator  if  postmarked  or 
delivered  within  10  days  after  the 
receipt  of  notice  of  the  rejection.  Such 
petition  shall  state  specifically  the 
errors  alleged  to  have  been  made  by  the 
Administrator  in  rejecting  the 
application.  Within  20  days  following 
the  receipt  of  such  a  petition  for 
reconsideration,  the  Administrator  shall 
approve  the  application  or  notify  the 
applicant  by  registered  mail  of  the 
reasons  for  the  rejection  thereof. 

§91.14  When  an  application  may  be 
withdrawn. 

An  application  for  a  laboratory  service 
may  be  withdravm  by  the  applicant  at 
any  time  before  the  analytical  testing  is 
performed;  Provided,  That,  the 
applicant  shall  pay,  at  the  hourly  rate 
prescribed  in  §  91.37,  for  the  time 
incurred  by  the  scientist  or  laboratory 
technician,  in  connection  with  such 
application  and  any  travel  expenses, 
telephone,  facsimile,  mailing,  telegraph 
or  other  expenses,  which  have  been 
incurred  by  the  laboratory  servicing 
office,  in  connection  with  such 
application. 


Subpart  D — Laboratory  Servica 

§91.15  Basis  of  a  laboratory  service. 

Analytical  testing  and  laboratory 
determination  for  analyte  or  quality 
constituent  shall  be  based  upon  the 
appropriate  standards  promulgated  by 
the  U.S.  Department  of  Agriculture, 
applicable  standards  prescribed  by  the 
laws  of  the  State  where  the  particular 
product  was  produced,  specifications  of 
any  governmental  agency,  written  buyer 
and  seller  contract  specifications,  or  any 
written  specifications  by  an  applicant 
which  is  approved  by  the 
Administrator;  Provided,  That,  if  such 
product  is  regulated  pursuant  to  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601  et 
seq.],  or  the  comparable  laws  of  any 
State,  such  testing  and  determination 
shall  be  on  the  basis  of  the  standards,  if 
any.  prescribed  in,  or  pursuant  to,  the 
marketing  order  and/or  agreement 
effective  thereunder. 

§91.16  Order  of  ■  laboratory  service. 

Laboratory  service  shall  be  performed, 
insofar  as  possible,  in  the  order  in 
which  applications  are  made  except  that 
precedence  may  be  given  to  any  such 
applications  which  are  made  by  the 
United  States  (including,  but  not  being 
limited  to,  any  instrumentality  or 
agency  thereof)  and  to  any  application 
for  an  appeal  inspection. 

§  31 .1 7  Postponing  a  laboratory  service. 

If  the  scientist  determines  that  it  is 
not  possible  to  accurately  analyze  or  , 
make  a  laboratory  determination  of  a 
sample  immediately  after  receipt 
because  standard  materials,  laboratory 
equipment  and  supplies  need 
replacement,  or  for  any  other  substantial 
reason,  the  scientist  may  postpone 
laboratory  service  for  such  period  as 
may  be  necessary. 

§  31 .1 8  Financial  interest  of  a  scientist 

No  scientist  shall  perform  a  laboratory 
analysis  on  any  product  in  which  he  is 
directly  or  indirectly  financially 
interested. 

Subpart  E — Samples 

§  31 .1 9  General  requirements  of  suitable 
samples. 

(a)  Samples  must  be  representative  of 
the  product  tested  and  provided  in 
sufficient  quantity  for  die  analyses 
requested. 

(b)  Each  sample  must  be  identified 
with  the  following  information: 

(1)  Product  type  (specific  description); 

(2)  Lot  number  or  production  date; 

(3)  Analyses  desir^; 

(4)  Date/time  collected; 
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(5)  Stonge  oonditians  prior  to 
shipping: 

(6)  Name  of  applicant; 

(7)  Name  of  sampler; 

(8)  Any  other  information  which  is 
required  by  the  specific  program  under 

^hkdi  analysis  or  test  is  performed. 

191.20  Shipping. 

(a)  Samples  must  be  submitted  to  the 
laboratory  in  a  condition  (including 
tempwature)  that  does  not  compromise 
the  Quality  and  validity  of  anal]^cal 
results. 

(b)  All  samples  must  be  submitted  in 
sealed,  leakproof  containers. 

(c)  Containers  for  perishable 
reMgerated  samples  should  contain  ice 
or  ice  packs  to  maintain  temperatures  of 
0°  to  5*  C,  unless  a  different  temperature 
is  required  for  the  sample  to  be  tested. 

(d)  Containers  for  frozen  samples 
should  contain  dry  ice  or  other  effective 
methods  of  maintaining  samples  in  a 
frozen  state. 

(e)  The  applicant  is  responsible  for 
providing  Upping  containers  and 
paying  shipping  costs  for  fee  basis  tests. 

U)  A  courier  warge  may  apply  for  the 
shipment  of  some  samples. 

f  91.21  Protecting  samplea. 

Laboratory  personnel  shall  protect 
each  sample  from  manipulation, 
substitution,  and  improper  or  careless 
handling  which  would  deprive  the 
sample  of  its  representative  character 
from  the  time  of  receipt  in  the 
laboratory  until  the  analysis  is 
completed  and  the  sample  has  been 
disc^ed. 

191.22  DiapoaMon  of  analyzed  sampie. 

(a)  Excess  samples  not  used  in 
analyses  will  be  placed  in  proper 
storage  for  a  maximum  period  of  30 
days  after  reporting  results  of  tests. 

(b)  Any  sample  of  a  processed 
commodity  that  has  bmn  used  for  a 
laboratory  service  may  be  returned  to 
the  applicant  at  his  or  her  request  and 
expense;  otherwise,  it  shall  be  destroyed 
or  disposed  of  to  a  charitable  institution. 

Subpart  F— Method  Manuals 

191.23  Analyticai  methods. 

Most  analyses  are  performed 

according  to  approved  procedures 
described  in  manuals  of  standardized 
methodology.  These  standardized 
methods  are  the  specific  methods  used. 
Alternatively,  equivalent  methods 
prescribed  in  cooperative  agreements 
are  used.  The  manuals  of  standard 
methods  most  often  used  by  the  Science 
Division  laboratories  are  listed  as 
follows: 

(a)  Edwards.  P.R.  and  W.H.  Ewing, 
Edwards  and  Ewing's  Identification  of 


Enterobectwiaoeae,  Elsevier  Science 
Publishing  Co.,  Inc.,  52  Vandeibilt 
Avenue,  New  York,  NY  10017. 

(b)  Manual  of  Analytical  Methods  for 
the  Analysis  of  Pesticide  Residues  in 
Human  and  Environmental  Samples, 

U.S.  Environmental  Protection  Agency 
(EPA),  Environmental  Toxicology 
Division,  Health  Effects  Research 
Laboratory  (I^ERL),  Alexander  Drive  and 
Higbv  t  ay  54,  Mail  Drop  51,  Research 
Triaagie  Park,  NC  27711. 

(c)  Official  Analytical  Methods  of  the 
American  Spice  Trade  Association 
(ASTA),  American  Spice  Trade 
Association,  580  Sylvan  Avenue,  P.O. 

Box  1267,  Englewood  Cliffs.  NJ  07632. 

(d)  Approved  Methods  of  the 
American  Association  of  Cereal 
Chemists,  American  Association  of 
Cereal  Chemists,  3340  Pilot  Knob  Road. 
St.  Paul,  MN  55121-2097. 

(e)  Official  Methods  and 
Recommended  Practices  of  the 
American  Oil  Chemists’  Society 
(AOCS),  American  Oil  Chemists’ 

Society,  1608  Broadmoor  Drive,  P.O. 

Box  3489,  Champaim,  IL  61826-3489. 

(f)  Official  Methods  of  Analysis  of  the 
Association  of  Official  Analytical 
Chemists  (AOAC).  Association  of 
Official  Analytical  Chemists,  suite  400, 
2200  Wilson  Boulevard.  Arlington,  VA 
22201-3301. 

(g)  Standard  Analytical  Methods  of 
the  Member  Companies  of  Com 
Industries  Researtdi  Foundation.  Com 
Refiners  Association  (CRA),  suite  1120, 
1100  Connecticut  Avenue,  NW, 
Washington,  DC  20036. 

(h)  Standard  Methods  for  the 
Examination  of  Dairy  Products, 

American  Public  Health  Association, 
1015  Eighteenth  Street.  NW, 

Washington,  DC  20036. 

(i)  StandaM  Methods  for  the 
Examination  of  Water  and  Wastewater, 
American  Public  Health  Association 
(APHA),  the  American  Water  Works 
Association  and  the  Water  Pollution 
Control  Federation,  APHA,  1015 
Eighteenth  Street,  NW,  Washington,  DC 
20036. 

(j)  U.S.  Army  Individual  Protection 
Directorate’s  Military  Specifications, 
approved  analytical  test  methods  noted 
therein,  U.S.  Army  Natick  Research, 
Development  and  Engineering  Center, 
Kansas  Street,  Natick,  MA  01760-5017. 

(k)  U.S.  Fo(^  and  E)rug 
Administration  Bacteriological 
Analytical  Manual  (BAM),  Association 
of  Official  Analj'tical  Chemists,  suite 
400, 2200  Wilson  Boulevard,  Arlington, 
VA  22201-3301. 

(l)  U.S.  Food  and  Dmg  Administration 
Pesticide  Analytical  Manuals  (PAM), 
Volumes  I  and  11,  Food  and  Drug 
Administration.  U.S.  Department  of 


Health  and  Human  Services,  200  C 
Street.  SW,  Washington.  DC  20204 
(available  from  National  Technical 
Information  Service,  5285  Port  Royal 
Road,  Springfield,  VA  22161). 

Subpart  G — Reporting 

§  91.24  Reports  of  test  results. 

(a)  Results  of  analyses  are  provided, 
in  writing,  by  facsimile  or  other 
electronic  means  to  the  applicant. 

(b)  Applicants  may  call  the 
appropriate  Science  Division  laboratoiy 
for  interim  or  final  results  prior  to 
issuance  of  the  formal  report.  The 
advance  results  may  be  telegraphed, 
telephoned,  or  sent  by  facsimile  to  tl)0 
applicant.  Any  additional  expense  for 
advance  information  shall  be  borne  by 
the  requesting  party. 

(c)  A  letter  report  in  lieu  of  a 
certificate  of  analysis  may  be  issued  by 
a  laboratory  representative  when  such 
action  appears  to  be  more  suitable  than 
a  certificate:  Provided,  That,  issuance  of 
such  report  is  approved  by  the  Division 
Director. 

§  91 .25  Certificate  requirements. 

Certificates  of  analysis  and  other 
memoranda  concerning  laboratory 
service  and  the  reporting  of  results 
should  have  the  following  requirements. 

(a)  Certificates  of  analysis  ^ail  be  on 
standard  printed  forms  approved  by  the 
Division  Director; 

(b)  Shall  be  printed  in  English; 

(c)  Shall  have  results  typewritten, 
computer  generated,  or  handwritten  in 
ink  and  shall  be  clearly  legible; 

(d)  Shall  show  the  results  of 
laboratory  tests  in  a  imiform,  accurate, 
and  concise  manner  with  abbreviations 
identified  on  the  form; 

(e)  Shall  show  the  information 
required  by  §§  81.25-91.29;  and 

(f)  Show  only  such  other  information 
and  statements  of  fact  as  are  provided  in 
the  instructiens  authorized  by  the 
Division  Director. 

§  91 .26  Issuance  of  certificates. 

(a)  'The  person  signing  and  issuing  the 
certificate  of  analysis  shall  be  one  of  the 
following: 

(1)  Tlie  scientist  who  performed  the 
analysis; 

(2)  Another  technician  of  the 
laboratory  facility,  who  has  been  given 
power  of  attorney  by  the  scientist  who 
performed  the  analytical  testing  and 
been  authorized  by  the  Division  Director 
to  affix  the  scientist’s  signature  to  a 
certificate.  The  power  of  attorney  shall 
be  on  file  with  the  employing  office  or 
laboratory  of  the  Division; 

(3)  A  person  designated  as  the 
“laboratory  director  in  charge,’’  when 
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the  certiftcate  represents  composite 
analyses  by  several  technicians. 

(b)  The  laboratory  certificate  shall  be 
prepared  in  accordance  with  the  facts 
set  forth  in  the  official  memoranda 
made  by  the  scientist  or  technicians  in 
connection  with  the  analysis. 

(c)  Whenever  a  certificate  is  signed  by 
a  p)erson  under  a  power  of  attorney,  the 
certificate  should  so  indicate.  The 
signature  of  the  holder  of  power  shall 
appear  under  the  name  of  the  scientist 
who  personally  analyzed  the  sample, 
and  whenever  a  certificate  issued  is 
signed  by  a  scientist  in  charge,  that  title 
must  appear  in  connection  with  the 
signature. 

§91.27  Corrections  to  certificates  prior  to 
issuance. 

(a)  The  acciiracy  of  the  statements  and 
information  shown  on  certificates  of 
analysis  must  be  verified  by  the 
individual  whose  name  or  signature,  or 
both,  is  shown  on  the  certificate  or  by 
the  authorized  agent  who  affixed  the 
name  or  signature,  or  both.  When  a 
name  or  signature,  or  both,  is  affixed  by 
an  authorized  agent,  the  initials  of  the 
agent  shall  appear  directly  below  or 
following  the  name,  or  signature  of  the 
person.  Errors  found  during  this  process 
shall  be  corrected  according  to  this 
section. 

(b)  Only  official  personnel  or  their 
authorized  agents  may  make 
corrections,  additions,  or  other  changes 
to  certificates. 

(c)  No  corrections,  additions,  or  other 
changes  shall  be  made  which  involve 
identification,  quality,  or  quantity.  If 
such  errors  are  found,  a  new  certificate 
shall  be  prepared  and  issued  and  the 
incorrect  certificate  marked  "Void.” 
Otherwise,  errors  may  be  corrected, 
provided  there  is  evidence  of 
satisfactory  correction  procedures  as 
follows: 

(1)  The  corrections  are  neat  and 
legible: 

(2)  Each  correction  is  initialed  by  the 
individual  who  corrects  the  certificate; 
and 

(3)  The  corrections  and  initials  are 
shovkm  on  the  original  and  all  copies. 

§91.28  Issuance  of  corrected  certificates 
or  amendments  for  analysis  reports. 

(a)  A  corrected  certificate  of  analysis 
or  an  amended  letter  report  may  be 
issued  by  the  laboratory  representative 
who  issued  the  original  certificate  or 
report  after  distribution  of  the  form  if 
errors,  such  as  incorrect  dates, 
analytical  results,  or  test  determination 
statements,  lot  numbers,  or  errors  in  any 
other  pertinent  information  require  the 
issuance  of  a  corrected  certificate  or  an 
amended  report. 


(b)  Whenever  a  corrected  certificate  or 
amended  report  is  issued,  such 
certificate  or  report  shall  sujiersede  the 
original  form  which  was  issued  in  error. 
The  superseded  certificate  or  incorrect 
report  shall  become  null  and  void  after 
the  issuance  of  the  corrected  certificate 
or  the  amended  analysis  report. 

(c)  The  corrected  certificates  or 
amended  reports  shall  show  the 
following: 

(1)  The  terms  “Corrected  Original” 
and  “Corrected  Copy;" 

(2)  A  statement  identifying  the 
superseded  certificate  or  incorrect  letter 
report  and  the  corrections; 

(3)  A  new  serial  number  or  new  date 
of  issuance;  and 

(4}  The  same  statements  and 
information,  including  permissive 
statements,  that  were  shown  on  the 
incorrect  certificate  or  the  incorrect 
report,  along  with  the  correct  statement 
or  information,  shall  be  shown  on  the 
corrected  form. 

(d)  If  all  copies  of  the  incorrect 
certificate  or  incorrect  report  can  be 
obtained,  then  the  superseded  form 
shall  be  marked  “Void”  when 
submitted. 

(e)  Corrected  certificates  or  amended 
letter  reports  cannot  be  issued  for  a 
certificate  that  has  been  superseded  by 
another  certificate,  or  superseded  on  the 
basis  of  a  subsequent  analysis  or  an 
additional  laboratory  test  determination. 

§  91 .29  Issuance  of  duplicate  certificates 
or  reissuance  of  an  analysis  report 

(a)  Upon  request  by  an  applicant,  a 
duplicate  certificate  or  an  aaditional 
report  may  be  issued  for  a  lost, 
destroyed,  or  otherwise  not  obtainable 
original  form. 

(b)  The  duplicate  certificate  or  the 
reissuance  of  an  analysis  report  shall  be 
at  the  expense  of  the  applicant. 

(c)  Requests  for  duplicate  certificates 
or  additional  analysis  reports  shall  be 
filed  as  follows: 

(1)  In  writing: 

(2)  By  the  applicant  who  requested 
the  service  covered  by  the  lost, 
destroyed,  or  otherwise  not  obtainable 
original  form;  and 

(3)  With  the  office  that  issued  the 
initial  certificate  or  original  laboratory 
analysis  report. 

(d)  The  duplicate  certificates  or 
reissued  analysis  reports  shall  show  the 
following: 

(1)  The  terms  “Ehiplicate  Original,” 
and  the  copies  shall  show  “Duplicate 
Copy." 

(2)  A  statement  that  the  certificate  or 
letter  report  was  issued  in  lieu  of  a  lost 
or  destroyed  or  otherwise  not  obtainable 
certificate  or  laboratory  analysis  report: 
and 


(3)  The  same  statements  and 
information,  including  permissive 
statements,  that  were  shown  on  the 
original  certificate  or  the  initial  analysis 
report  shall  be  shown  on  the  duplicate 
form. 

(e)  Duplicate  certificates  or  duplicate 
analysis  reports  shall  be  issued  as 
promptly  as  possible  and  distributed  as 
the  original  certificates  or  original 
analysis  reports  and  their  copies. 

(f)  Duplicate  certificates  shall  not  be 
issued  for  certificates  that  have  been 
superseded. 

§  91.30  Maintenance  and  retention  of 
coplee  of  certJficatee  or  analysis  reports. 

(a)  At  least  one  copy  of  each 
certificate  or  analysis  report  shall  be 
filed  in  the  laboratory  for  a  period  of  not 
less  than  ,3  years  either  from  the  date  of 
issuance  of  the  document,  firom  the  date 
of  voiding  a  certificate,  or  from  the  date 
last  payment  is  made  by  the  applicant 
for  a  reported  laboratory  determination, 
whichever  is  later. 

(b)  Whenever  any  document,  because 
of  its  condition,  becomes  unsuitable  for 
its  intended  or  continued  use,  the 
laboratory  personnel  shall  make  a  copy 
of  the  original  document. 

(c)  True  copies  shall  be  retained  as 
photocopies,  microfilm,  microfiche,  or 
other  accurate  reproductions  and 
durable  forms  of  the  original  document. 
Where  reduction  techniques,  such  as 
microfilming  are  used,  suitable  reader 
and  photocopying  equipment  shall  be 
readily  available.  Such  reproductions 
shall  be  treated  and  considered  for  all 
purposes  as  though  they  were  the 
original  documents. 

(d)  All  documents  required  to  be 
maintained  under  this  part  shall  be  kept 
confidential  and  shall  be  disclosed  only 
to  the  applicants  or  other  persons  with 
the  applicants’  knowledge  and 
permission.  Only  such  information  as 
the  Administrator  deems  relevant  shall 
be  disclosed  to  the  public  without  the 
applicants’  permission,  and  then,  only 
in  a  suit  or  administrative  hearing 
brought  at  the  direction,  or  on  tha 
request,  of  the  Administrator,  or  to 
which  the  Administrator  or  any  other 
officer  of  the  United  States  is  a  party. 

Subpart  H— Appeal  of  Laboratory 
Services 

§91.31  When  an  appeal  of  a  laboratory 
service  may  be  requested. 

(a)  An  application  for  an  appeal  of  a 
laboratory  service  may  be  made  by  any 
interested  party  who  is  dissatisfied  with 
the  results  of  an  analysis  as  stated  in  a 
certificate  or  laboratory  report,  if  the  lot 
of  the  commodity  can  be  positively 
identified  by  the  laboratory  service  as 
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the  lot  from  which  originally  drawn 
samples  were  previously  analyzed. 

(bj  An  application  for  an  appeal  of  a 
lalxtratory  service  shall  be  made  within 
thirty  (30)  days  following  the  day  on 
whi^  the  previous  analysis  was 
performed.  However,  upon  approval  by 
the  Division  Director,  the  frling  time  for 
an  appeal  application  may  be  extended. 

S91.32  Where  to  file  for  an  appeal  of  a 
laboratory  aervloe  ar>d  Information  required. 

(a)  Application  for  an  appeal  of  a 
laboratory  service  may  be  fried  with  the 
supervisor  in  the  office  or  laboratory 
facility  that  issued  the  certificate  or 
laboratory  report  on  which  the  appeal 
analysis  covering  the  commodity 
product  is  requested. 

(b)  The  application  for  an  appeal  of  a 
laboratory  service  shall  state  the 
location  of  the  lot  of  the  commodity 
product  and  the  reasons  for  the  appeal; 
and  date  and  serial  number  of  the 
certificate  covering  the  laboratory 
service  of  the  commodity  product  on 
which  the  appeal  is  requested.  In 
addition,  such  application  shall  be 
accompanied  by  the  original  and  ail 
available  copies  of  the  certificate  or 
laboratory  report. 

(c)  Application  for  an  appeal  of  a 
laboratory  service  may  be  made  orally 
(in  person  or  by  telephone),  in  writing, 
by  facsimile,  or  by  telegraph.  If  made 
orally,  written  confirmation  shall  be 
made  promptly. 

1 91 .33^  When  an  application  for  an  appeal 
of  a  laboratory  aervice  may  be  withdrawn. 

An  application  for  an  appeal  of  a 
laboratory  service  may  be  withdrawn  by 
the  applicant  at  any  time  before  the 
appealed  laboratory  service  is 
performed;  Provided.  That,  the 
applicant  shall  pay.  at  the  hourly  rate 
prescribed  in  §  91.37,  for  the  time 
incurred  by  the  laboratory  personnel, 
any  travel,  telephone,  telegraph,  or  other 
expenses  which  have  been  incurred  by 
the  laboratory  service  in  connection 
with  such  application. 

S91.34  When  an  appeal  of  a  laboratory 
service  may  be  refuel 

An  application  for  an  appeal  of  a 
laboratory  service  may  be  refused  if: 

(a)  The  reasons  for  the  appealed 
laboratory  service  are  fr-ivolous  or  not 
substantial; 

(b)  The  quality  or  condition  of  the 
commodity  product  has  undergone  a 
material  change  since  the  laboratory 
service  covering  the  commodity  product 
on  which  the  appealed  laboratory 
service  is  requested; 

(c)  The  lot  in  question  is  not,  or 
cannot  be  made  accessible  for  sampling; 

(d)  The  lot  relative  to  which  the 
appealed  laboratory  service  is  requested 


cannot  be  positively  identified  as  the  lot 
from  which  samples  were  previously 
drawn  and  originally  analyzed;  or 

(e)  There  is  noncompliance  with  the 
regulations  in  this  part.  Such  applicant 
shall  be  notified  promptly  of  the  reason 
for  such  refusal. 

1 91.35  Who  shall  perform  an  appealed 
laboratory  aervice. 

An  appealed  laboratory  service  shall 
be  performed,  whenever  possible,  by 
another  individual  or  other  individuals 
than  the  scientist(s)  or  the  technician(s) 
that  pyerformed  the  original  analytical 
determination. 

191.36  Appeal  laboratory  certificate. 

(a)  An  appeal  laboratory  certificate 
shall  be  issued  showing  the  results  of 
such  appealed  analysis.  This  certificate 
shall  supersede  the  laboratory  certificate 
previously  issued  for  the  commodity 
product  involved. 

(b)  Each  appeal  laboratory  certificate 
shall  clearly  identify  the  number  and 
dale  of  the  laboratory  certificate  which 

it  supersedes.  The  superseded  certificate 
shall  become  null  and  void  upon  the 
issuance  of  the  appealed  laboratory 
certificate  and  shall  no  longer  represent 
the  analytical  results  of  the  commodity 
product. 

(c)  The  individual  issuing  an  appeal 
laboratory  certificate  shall  forward 
notice  of  such  issuance  to  such  persons 
as  he  or  she  considers  necessary  to 
prevent  misuse  of  the  superseded 
certificate  if  the  original  and  all  copies 
of  such  superseded  certifrcate  have  not 
previously  been  delivered  to  the 
individual  issuing  the  appeal  certifrcate. 

(d)  The  provisions  in  the  regulations 
in  this  part  concerning  forms  and 
certificates,  issuance  of  certificates,  and 
retention  and  disposition  of  certificates 
shall  apply  to  appeal  laboratory 
certificates,  except  that  copies  of  such 
appeal  certificates  shall  be  furnished  to 
all  interested  parties  who  received 
copies  of  the  superseded  certificate. 

Subpart  I — Fees  and  Charges 

S  91 .37  Fees  for  laboratory  testing, 
analysis,  and  other  services  (general 
schedules). 

(a)  The  fees  listed  in  the  genera) 
schedules  in  this  section  for  the 
individual  laboratory  analyses  cover  the 
costs  of  Science  Division  laboratory 
services,  including  issuance  of 
certificates  and  personnel  and  overhead 
costs  other  than  the  commodity 
inspection  fees  referred  to  in  §§  52.42 
through  52.46,  52.48  through  52.51, 
55.510  through  55.530,  55.560  through 
55.570,  58.38  through  58.43,  58.45 
through  58.47,  70.71  through  70.72,  and 
70.75  through  70.78.  The  fees  apply  to 


all  processed  commodity  products, 
except  flue-cured  and  hurley  tobacco, 
citrus  juices  and  certain  citrus  products. 
The  laboratory  fees  are  listed  for  single 
test  analysis  (unless  specified)  for 
processed  fruits  and  vegetables  (part 
93),  poultry  and  egg  products  (part  94). 
processed  dairy  products  (part  95),  and 
meat  and  meat  products  (part  98).  The 
fees  for  chemical  analysis  of  cottonseed 
associated  with  grading  and  novel 
variety  seed  certifrcation  under  the 
Plant  Variety  Protection  Act  are 
specified  in  parts  96  and  97. 
respectively.  Except  as  otherwise 
provided  in  this  section,  charges  will  be 
made  for  laboratory  analysis  at  the 
hourly  rate  of  $34.20  for  the  time 
required  to  perform  the  service.  A 
minimum  charge  of  one-half  hour  will 
be  made  for  service  pursuant  to  each 
request  or  certifrcate  issued.  The 
following  times  per  single  test  on  each 
schedule  will  apply. 

General  Schedules  of  Fees  for  Official 
Laboratory  Test  Services  Performed  at 
the  AMS  lienee  Division  Laboratories 
for  Processed  Commodity  Products 


Table  i.— Single  Test  Times  and 
Laboratory  Fees  for  Proximate 
Analyses 


Type  of  analysis 

Hours  for 
single  test 

List  fee 

Ammonia,  Ion  Selec¬ 
tive  Electrode . 

2.25 

$76.95 

Ash,  Total . 

1 

34.20 

Ash,  Acid  Insoluble  .... 

1.5 

i  51.30 

Fat,  Acid  Hydrolysis  ... 

1 

34.20 

Fat,  Ether  Extraction  .. 

1 

34  20 

Fat.  Microwave — Sol¬ 
vent  Extraction . 

1 

34.20 

Fat,  Specific  Gravity  ... 

1 

34.20 

Fiber,  Crude  . 

2 

68.40 

Moisture,  Distillation  ... 

1 

34.20 

Moisture,  Karl  Fischer 

1.5 

51.30 

Moisture,  Oven . 

0.5 

17.10 

Protein.  Kjeidahl . 

2 

68.40 

Salt,  Back  Titration . 

0.75 

25.65 

Salt.  Potentiometric  .... 

0.5 

17.10 

Table  2.— Single  Test  Times  and 
Laboratory  Fees  for  Lipid  Re¬ 
lated  Analyses 


Type  of  analysis 

Hours  for 
single  test 

List  fee 

Acid  degree  value 
(dairy) . 

1 

$34.20 

Acidity,  titratable  ... 

0.5 

17.10 

Carotene,  spec- 
trophotometric  ... 

2.5 

85.50 

Catalase  test  . . 

0.5 

17.10 

Cholesterol  . 

5 

171.00 
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Table  2.— Single  Test  Times  and 
Laboratory  Fees  for  Lipid  Re¬ 
lated  Analyses— Continued 


Type  of  analysis 

Hours  for 
single  test 

List  fee 

Moisture  emd  fat 
artalyses  are  re¬ 
quired  to  be 
aiudyzed  atan 
ctoditionai  coet 
as  prerequisites 
to  the  choles¬ 
terol  test: 

Color  (hortey) 

0.5 

17.10 

Color,  NEPA 
(egge) . 

1 

34.20 

Consistency, 
Boetwick 
(cooked) . 

0.5 

17.10 

CoTtoisterKy, 
Boetwick 
(uncooked)  .... 

0.5 

17.10 

Density  (spedfic 
gravity)  . 

0.5 

17.10 

Dispersibility 
(Moats- 
Dabbah  meth¬ 
od)  . . . 

0.5 

17.10 

Fat  stability, 

AOM . 

1 

34.20 

Peroxide  value 
analysis  is  re¬ 
quired  as  a  pre¬ 
requisite  to  the 
fat  stability  test 
at  the  additional 
fee: 

Fatty  add  proAie 
(AOAC-^ 
method)  . . 

4 

136.80 

Flash  point  tost 
orriy . 

2 

68.40 

Free  fatty  adds  . 

0.75 

25.65 

Meltability  (proc¬ 
ess  cheese) ... 

0.5 

17.10 

Peroxidase  tost . 

0.5 

17.10 

Peroxide  value  .. 

1.5 

51.30 

Smoke  point  test 
only - - 

2 

68.40 

Smoke  point  arto 
flashpoint _ _ 

3.5 

119.70 

Solids,  total  (oven 
drying) . 

0.5 

17.10 

Soluble  solids,  re- 
bactometer _ 

0.5 

17.10 

Table  3.— Single  Test  Times  and 
Laboratory  Fees  for  Food  Addi¬ 
tives  (Direct  and  Indirect)— Con¬ 
tinued 


Type  of  analysis 


Table  3— Single  Test  Times  and 
Laboratory  Fees  for  Food  Addi¬ 
tives  (Direct  and  Indirect) 


Type  of  analysis 


Aflaloxin,  (dairy, 

eggs) - - 

Alar  or  daminozkle 

residue  . . . 

Amitaz  residue, 

GLC  _ 

Alcohol  (quali¬ 
tative)  . 

Alkalinity  of  ash  .... 


Hours  for 
single  test 


3.5 

6 

6 

2 

4 


List  fee 


$119.70 

205.20 

205.20 

68.40 

136.80 


Antibiotic  (dry  milk) 
Ascorbates  (quali¬ 
tative— meats)  ... 
Ascorbic  acid,  tttra- 

tion . 

Ascorbic  add, 
spectrophoto- 

metrlc _ _ 

Benzene,  residual 
Brix,  direct  percent 

sucrose  . 

Brix,  dilution . 

But^ted 

hydroxyanisde 

(BHA)  . . 

Butyiated 

hydroxytoluene 

(BHT)  . 

Caffeine,  micro 
Bailey-Arxirew ... 
Caffeine,  spectro- 

photometric . 

Caidum  . 

Citric  add,  GLC  or 

HPLC  . 

Chlorinated  hydro¬ 
carbons: 
Pesticides  arxi 
Irxfustrial 
chemicals— 
initial  screen  .. 
Secorxi  column 
confirmatkm  of 

arraiyte . 

Confirmation  on 
mass  spec¬ 
trometer  . 

Dextrin  (quali¬ 
tative)  . 

Dextrin  (quan¬ 
titative)  . 

Filth,  heavy  (dairy) 
Filth,  heavy  (eggs) 
FUth,  light  (eggs)  . 
RIth,  light  and 
heavy  (eggs  ex¬ 
traneous)  . 

Flavor  . 

Fumigants: 

Irritial  screen — 
Dibromo- 
chloropro- 
pane 

(DBCP)  . 

Ethyterre 
dibromtde  .. 
Methyl  bro- 

mi^ . 

Confirmation  on 
mass  spec¬ 
trometer- 
each  kxlivid- 
ual  fumigant 

residue  . 

Glucose  (quali¬ 
tative)  . 


Hours  for 
single  test 


4 

0.5 

1.0 


1.0 

2 

0.5 

0.5 


1.5 

1.5 

1.5 

1 

1.5 

1.5 


1 

2 

0.5 

3 

2.5 

4 

2.5 


6 
0.75 


List  fee 


Table  3.— Single  Test  Times  and 
Laboratory  Fees  for  Food  Addi¬ 
tives  (Direct  and  Indirect)— Con¬ 
tinued 


Type  of  analysis 


136.80 

17.10 

34.20 


34.20 

68.40 


17.10 

17.10 


51.30 

51.30 

51.30 

34.20 

51.30 

51.30 


136.80 


34.20 


68.40 

17.10 

102.60 

85.50 

136.80 

85.50 


205.20 

25.65 


34.20 

34.20 

34.20 


68.40 

25.65 


Glucose  (quan¬ 
titative)  . 

Glycerol  (quan¬ 
titative)  . . 

Gums . 

High  sucrose  corv 
tent  or 

avasucrol — per¬ 
cent  sucrose 
(Holiand  eggs)  .. 
Hydrogen  ion  ac¬ 
tivity,  pH . 

Mercury,  cold 

vapor  AA . 

Metals — other  than 
mercury,  each 

metal . 

MorK>sodium 

dihydrogen 

plK^hate . 

MorH>s^ium  glu¬ 
tamate  . . 

Nitrites  (qualitative) 
Nitrites  (quan¬ 
titative)  . 

Oxygen  . 

Palatability  and 
Odor: 

Rrst  Sample  . 

Each  additional 

sample . . 

Phosphatase,  re¬ 
sidual  . 

Phosphorus  . 

Propylene  glycol, 
codistillation: 

(qualitative)  . 

Pyrethrin  residue 

(dairy) . 

Scorched  particles 
Sodium, 

potentiometric  ... 
Sodium  benzoate, 

HPLC  . 

Sodium  lauryl  sul¬ 
fate  (SLS)  . 

Sodium 

silicoaluminate 

(Zeolex) . 

Solubility  index  .... 
Starch,  direct  acid 

hydrolysis . . 

Sugar,  polarimetric 

methods . 

Sugar  profile, 
HPLC— This 
profile  irKludes 
the  following 
components: 
Dextrose,  fruc¬ 
tose,  lactose, 
maltose  and  su¬ 
crose: 

One  type  sugar 
from  HPLC 
profile  . 


Hours  for 
smgle  test 


1.75 

3 

3 


4 

0.5 

2.5 


List  fee 


4 

0.5 


3 

0.5 


0.75 

0.5 


4 

0.5 

1 

1.5 

8 


2 
0.75 


59.85 

102.60 

102.60 


136.80 

17.10 

85.50 

68.40 

136.80 

136.80 

17.10 

102.60 

17.10 

25.65 

17.10 

3420 

68.40 

68.40 

136.80 

17.10 

34.20 

51.30 

273.60 


68.40 

25.65 


102.60 

34.20 


0.75 


3 


102.60 
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Table  3.— Single  Test  Times  and 
Laboratory  Fees  for  Food  Addi¬ 
tives  (Direct  and  Indirect)— Con¬ 
tinued 


Type  of  analysis 

Hours  for 
single  test 

List  fee 

Each  additional 
type  sugar  ..... 

0.5 

17.10 

Sugars,  non-reduc- 
•"0 . 

3 

102.60 

Sugars,  total  as  In¬ 
vert  . 

2 

68.40 

Sulfites  (quali¬ 
tative)  . 

0.75 

25.65 

Sulfur  dtoxide, 
Monier-Williams. 

1.5 

51.30 

Sulfur  dioxide,  di¬ 
rect  titration . 

1 

34.20 

Toluene,  residual .. 

2 

68.40 

Triethyl  citrate,  GC 
(quantitative) . 

1 

34.20 

Vitamin  A . 

5 

171.00 

Vitamin  D,  HPLC 
(vitamirts  Dj  and 
D,) . 

8.5 

290.70 

Whey  protein  nitro¬ 
gen  . 

2.5 

85.50 

Xanttiydrol  test  for 
urea . 

1.5 

51.30 

This  is  an  optiortai 
test  to  the  extra¬ 
neous  materials 
Isolation  test 

Table  4.— Single  Test  Times  and 
Laboratory  Fees  for  Other 
Chemical  and  Physical  Compo¬ 
nent  Analyses 


Type  of  analysis 


Available  carbon 
dioxkle  (baking 

powders) . 

Complete  Kohman 
ancriysis  (dairy)  . 
Jelly  strength 

(bloom) . 

Methyl  anthranilate 
Grape  juice 
absorbancy  ratio 
Net  weight  (i^ 

can) . 

Non-vdatila  meth- 
ylene  chloride 

extract . . 

Parbde  size  (ether 

wash)  . 

Potassium  iodide 

(table  salt) . 

Quinic  add  (cran¬ 
berry  juice) . 

Sieve  or  parbcie 

size . . 

Water  activity _ 


Hours  for 
single  test 


4 

3 

2.5 

1 

0.5 

0.5 

2.5 
0.5 

1.5 
1.75 

0.5 

4 


List  fee 


$136.80 

102.60 

85.50 

34.20 

17.10 

17.10 

85.50 

17.10 

51.30 

59.85 

17.10 

136.80 


Type  of  artalysis 

Hours  for 
single  test 

List  fee 

Water  Insoluble  in- 

organic  residues 

(WIIR)  . . 

2 

68.40 

Yellow  onion  test .. 

0.75 

25.65 

Table  4.— Single  Test  Times  and 
Laboratory  Fees  for  Other 
Chemical  and  Physical  Compo¬ 
nent  Analyses— Continued 


Table  5.— Single  Test  Times  and 
Laboratory  Fees  for 
Microbiological  Analyses 


Type  of  analysis 

Hours  for 
single  test 

List  fee 

Thermoduric  bacterial 

plate  count . 

0.75 

25.65 

Yeast  ar>d  mold  count 

MTiTi 

Yeast  and  mold  dif- 

ferential  plate  count 

0.75 

25.65 

Type  of  analysis 

Hours  for 
single  test 

List  fee 

Aerobic  (standard) 
plate  court . 

0.5 

$17.10 

Anaerobic  bacterial 
plate  count . 

0.75 

25.65 

Bacterial  direct  micro¬ 
scopic  count . 

1 

34.20 

Carryryfobacfer  jejuni .. 

4 

136.80 

Coiiform  plate  counL 
violet  r^  bile  agar: 
(Presumptive  coii¬ 
form  piiate  count) . 

0.75 

25.65 

Conforms,  most  prob¬ 
able  number 
(MPN):  I 

Step  1  . 

0.75 

25.65 

Step  2 . 

0.75 

25.65 

£  coi,  presumptive 

MPN  (additional 
fee)* . 

1.5 

51.30 

Enterococci  count . 

3 

102.60 

Listeria 

morxx:ytogerres 
confirmation  analy¬ 
sis:  > 

Stop  1  . 

1.5 

51.30 

Step  2 . 

1.5 

51.30 

Step  3  (confirma¬ 
tion)  . 

2.5 

85.50 

Proteolytic  count . 

1 

34.20 

Psychrotrophic  bac¬ 
terial  plate  count ..... 

0.75 

25.65 

Salmonella  (USDA 
cultue  method):  4 
Step  1  . 

1.5 

51.30 

Step  2 . 

0.75 

25.65 

Step  3  (confirma¬ 
tion)  . 

1.5 

51.30 

Serological  typing 
(optional) . 

2.5 

85.50 

Salnnonetta  (rapid 

methods):! 

Step  1  . 

2.0 

68.40 

Step  2 . 

0.75 

25.65 

Step  3  (confirma¬ 
tion)  . 

1.5 

51.30 

Staphylococcus 

aureus,  MPN: 

With  coagulase 
positive  confirma¬ 
tion  . 

1.75 

59.85 

Table  5.— Single  Test  Times  and 
Laboratory  Fees  for 
Microbiological  Analyses— Con¬ 
tinued 


r  Conform  MPN  arraiysis  may  be  In  two 
steps  as  foUows:  Step  1 — presumptive  test 
through  iauryl  sulfate  t^tose  broth;  Step  2— 
conrirmatory  test  through  brilliant  green 
lactose  bile  broth. 

3  Step  1  of  the  coiiform  MPN  analysis  is  a 
prerequisite  for  the  performance  of  the 
presumptive  E.  coH  test  Prior  enrichment  in 
lau^  sulfate  tryptose  broth  is  required  for 
optimal  recovery  m  E.  coH  from  IrKXXiiated  atxf 
incubated  EC  broth  {Escherichia  coil  broth). 
The  E.  coli  test  is  performed  through  growth 
on  eosin  methylene  blue  agar.  The  fee  stated 
for  E.  coli  analysis  is  a  supplementary  duirge 
to  step  1  of  coiiform  test 

^Listeria  monocytogenes  test  using  the 
USDA  method  may  oe  in  three  steps  as 
follows;  Step  1 — Isolation  by  University  of 
Vermont  modified  (UVM)  broth  and  Fraser's 
broth  enrichmerits  and  selective  plating  with 
Modified  Oxford  (MOX)  agar;  Presumptive 
Step  2— typical  colonies  inoculated  from  Horse 
Blood  into  brain  heart  infusion  (BHI)  broth  and 
check  for  characteristic  motility;  Confirmatory 
Step  3— culture  from  BHI  broth  with  typical 
motHity  is  irKx:ulated  into  the  seven 
biochemical  medias,  BHI  agar  for  oxidase  and 
catalase  tests,  Motility  test  medium,  and 
Christie-Atkins-Munch-Peterson  (CAMP)  test. 

Listeria  morKx:ytogenes  test  using  the  FDA 
method  may  be  three  steps  as  follows:  Step 

1 —  isolation  by  trypticase  soy  broth  with  0.6% 
yeast  extract  (TS^YE)  brom  enrichment  and 
selective  plating  with  Modified  McBrides  agar 
aiKl  Lithium  chloride  Phenylethanol 
Moxalactam  (LPM)  agar;  Presumpbve  Step 

2—  typical  colonies  inoculated  to  trypticase  soy 
agar  with  yeast  extract  (TSA-YE)  with  sheep 
blood  plates  to  check  for  hemolysis  followed 
by  inoculations  to  BHI  broth  and  TSA-YE 
plates  to  check  for  characteristic  motility,  gram 
stain  and  catalase  test;  Confirmatory  Step  3— 
culture  from  BHI  broth  with  typical  motility  for 
wet  mount  is  inoculated  into  the  required  10 
biochemical  medias,  Sulfide-Indole-Motitity 
(SIM)  medium,  and  the  CAMP  test.  Serology 
is  ch^ed  usira  growth  from  TSA-YE  plates. 

Both  metho(»  for  Listeria  determination 
have  the  equivalent  time  needed  for  each 
step. 

*  Satmonella  test  may  be  in  three  steps  as 
follows:  Step  1— growth  through  differential 
agars;  Step  2— growth  and  testing  through 
tnple  sugar  iron  artd  lysine  iron  agars;  Step 

3—  confirmatory  test  through  biochemicals, 
and  polyvalent  serological  Testing  with  Poly 
"O”  artd  Poly  "H”  antiserums.  The  serological 
typing  of  Sabnonelia  is  requested  on  occasion. 

^^monetla  test  may  be  in  three  steps  as 
follows:  Step  1 — growtn  in  enrichment  broths 
and  Elisa  test  or  DNA  hybridization  system 
assay;  Step  2— growth  and  testing  through 
triple  sugar  Iron  and  lysine  iron  agars;  Step 
3— confirmatory  test  through  biochernicals, 
and  polyvalent  serological  testing  with  Poly 
“O"  cirKi  Poly  “H"  antiserums. 
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Table  b.—Single  Test  Times  And  Laboratory  Fees  for  aflatoxin  Analyses 


Peanut  Butter  (TLC— CB)  .... 

ComfTLC-CB)  . 

Roasted  Pearujts  (TLC— BF) 

Brazil  Nuts  (TLC-^)  . 

Pistachio  Nuts  (TLC— BF)  ... 
Shelted  Peanuts  (TLC— BF) 
Shelled  PearHJts  (Aflatest)  ... 
SheHed  Peanuts  (HPLC) ...... 

Tree  Nuts  (TLC) . 

Oilseed  K4^s  (TLC) . 

Edible  Seeds  (TLC)  . 

Dried  Fruit  (TLC) . 

Small  Grains  (TLC) . 

In-Shell  Peanuts  (TLC)  . 

Silage;  Other  Grains  (TLC)  .. 


Aflatoxin  test  by  commodity 


fcjr 

:est 

Fee  per  single 
analysis 

Fee  per  pair 
analyses' 

1 

$34.20 

2NA 

1 

34.20 

NA 

1 

34.20 

NA 

2 

68.40 

NA 

2 

68.40 

NA 

NA 

14.00 

28.00 

NA 

20.00 

40.00 

NA 

50.00 

100.00 

1 

34.20 

NA 

1 

34.20 

NA 

1 

34.20 

NA 

1 

34.20 

NA 

1 

34.20 

NA 

NA 

14.00 

28.00 

1 

34.20 

NA 

'Aflatoxin  testing  of  raw  peanuts  urxler  Peanut  Marketing  Agreement  for  subsamples  1-AB,  2-AB,  3-AB,  and  l-CD  is  $28.00  per  pair  of 
analyses  using  Thin-Layer  Chromatography  (TLC)  arxJ  Best  Fo^  (BF)  extraction  method.  The  BF  method,  has  been  nr»dified  to  irxx}rporate  a 
water  slurry  extraction  procedure.  The  Contaminants  Branch  fCBI  method  is  used  on  occasion  as  an  alternative  method  for  pearujts  arxl  pearujt 
meal  when  doubt  exists  as  to  the  effectiveness  of  the  BF  menxxi  in  extracting  aflatoxin  from  the  sainple  or  when  background  interferences  exist 
that  might  mask  TLC  quantitation  of  aflatoxin.  The  cost  per  pair  of  analyses  using  Aflatest  and  High  Pressure  Liquid  Cnromatography  (HPLC)  is 
$40.00  and  $100.00,  respectively.  Other  aflatoxin  aruilyses  for  fruits  and  vegetables  are  listed  at  Science  Division's  current  hourly  rate  of  $34.^. 

2  NA  denotes  not  applicable. 


Table  7.— Miscellaneous  Charges 
Supplemental  to  the  Science 
Division’s  Laboratory  Analysis 
Fees 


Laboratory  service  de- 
scnption 

Hours 
for  sin¬ 
gle  sam¬ 
ple 

Ust 

fee 

Sample  Grinding  (Raw 
Peanuts)  . 

0.25 

$8.55 

Sample  Grinding  (Canned 
Boned  Poultry) . 

1 

34.20 

Sample  Grinding  (Meats, 
Meat  Products,  Meals, 
Ready-to-Eat): 

Per  pouch  or  raw 
sanple . . . 

0.25 

8.55 

Per  tray  pack . 

0.5 

17.10 

Compositing  Multiple 
Subsampies  for  an  Indi¬ 
vidual  Test  Sample  Unit 
per  subsample . 

0.25 

8.55 

Table  8.— Additional  Charges 
Applicable  to  the  Sample  Re¬ 
ceipt  and  Analysis  Report 


Service  description 

List  charge 

Established  Courier 
Experrse  crt  Albany, 
Georgia  Laborato^. 

$2.00 

Courier  Expense  at 
Other  AMS  Labora¬ 
tories:  Mileage 
Charge  Set  at 
$0.30  Per  Mile 
Roundtrip  from  Lab- 

Varies. 

'  oratory  to  DeHvery 
Site. 

Table  8.— Additional  Charges 


Applicable  to  the  Sample  Re¬ 
ceipt  AND  Analysis  Report 

Service  description 

List  charge 

Facsimile  Charge 
(Per  Analysis  Re¬ 
port). 

Additional  Arralysis 
Report  or  Extra 
Certificate  ('A  hour 
charge). 

$3.00  minimum  up  to 
first  3  pages,  then 
$1.00  per  page. 
$17.10  per  report  or 
certificate  reissued. 

(b)  The  fee  charge  for  any  laboratory 
analysis  not  listed  in  paragraph  (a)  of 
this  section,  or  for  any  other  applicable 
services  rendered  in  the  laboratory, 
shall  be  based  on  the  time  required  to 
perform  such  analysis  or  render  such 
service.  The  standard  hourly  rate  shall 
be  $34.20. 

(c)  When  a  laboratory  test  service  is 
provided  for  AMS  by  a  commercial  or 
State  government  laboratory,  the 
applicant  will  be  assessed  a  fee  which 
covers  the  costs  to  AMS  for  the  service 
provided. 

$91.38  Additional  fees  for  appeal  of 
analysis. 

(a)  The  appellant  will  be  charged  an 
additional  fee  at  a  rate  of  1.5  times  the 
standard  rate  stated  in  paragraph  (a)  of 
§  91.37  if,  as  a  result  of  an  authorized 
appeal  analysis,  it  is  determined  that  the 
original  test  results  are  correct.  The 
appeal  laboratory  rate  is  $51.30  per 
analysis  hour. 

(b)  The  appeal  fee  will  be  waived  if 
the  appeal  laboratory  test  discloses  that 
an  error  was  made  in  the  original 
analysis. 


§  91 .39  Special  request  fees  for  overtime 
and  legal  holiday  service. 

(a)  Laboratory  analyses  initiated  at  the 
special  request  of  the  applicant  to  be 
rendered  on  Saturdays,  Sundays, 

Federal  holidays,  and  on  an  overtime 
basis  will  be  charged  at  a  rate  of  1.5 
times  the  standard  rate  stated  in 
paragraph  (a)  of  §  91.37.  The  premium 
laboratory  rate  for  holiday  and  overtime 
service  will  be  $51.30  per  analysis  hour. 

(b)  Information  on  legal  holidays  or 
what  constitutes  overtime  service  at  a 
particular  AMS  laboratory  is  available 
from  the  laboratory  supervisor. 

S  91.40  Fees  for  courier  service  and 
facsimile  of  the  analysis  report 

(a)  The  AMS  peanut  aflatoxin 
laboratory  at  Albany,  (Borgia,  has  a  set 
courier  charge  of  $2.00  per  trip  to 
retrieve  the  sample  package.  The 
mileage  charge  specified  in  Table  8  in 

§  91.37  of  this  part  for  courier  service  at 
other  AMS  laboratories  is  based  on  the 
shortest  roimdtrip  route  from  laboratory 
to  sample  retrieval  site. 

(b)  The  faxing  of  laboratory  analysis 
reports  or  certificates  is  an  optional 
service  offered  at  the  fee  specified  in 
Table  8  in  §  91.37  of  this  part. 

S  91.41  Charges  for  demonstrations  and 
courses  of  instruction. 

Charges,  not  in  excess  of  the  cost 
thereof  and  as  approved  by  the  Division 
Director,  may  be  made  for 
demonstrations,  samples,  or  courses  of 
instruction  when  suc^  are  furnished 
upon  request. 
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i»1.42  Billing. 

(al  Each  billing  cycle  will  end  on  the 
2^  of  the  nonu.  The  applicant  will  be 
billed  by  the  National  Finance  Center  on 
the  Ist  day,  following  the  end  of  the 
billing  cycle  in  whi(£  voluntary 
laboratory  servicea  and  other  services 
were  rendered  at  ajMrticular  Science 
Division  laboratory. 

(b)  The  total  cha^  shall  normally  be 
stat^  directly  on  t^  analysis  report  or 
on  a  standardized  certificate  form  for 
the  laboratory  analyses  of  a  specific 
agricultural  commodity  and  related 
commodity  products. 

(c)  The  actual  bill  for  collection  will 
be  issued  by  the  National  Finance 
Canter.  Program  Billings  and  Collection 
Section,  PO  Box  60950,  New  Orleans. 
Louisiana  70160. 

191.43  Payment  of  fees  and  chargee. 

la)  Fees  and  chargee  for  services  shall 
be  paid  by  the  applicant,  by  chedc  or 
money  order  payable,  to  the 
“Agricultrutil  Mvketing  Service, 

USDA’*  and  sent  to  the  office  indicated 
on  the  bill. 

(b)  Fees  and  charges  for  services 
under  a  cooperative  agreement  with  a 
State  or  other  AMS  Divisions  will  be 
paid  in  accordairce  with  the  terms  of  the 
cooperative  agremnent 

(c)  As  necessary,  the  Divisimr  Director 
may  require  that  fees  shall  be  paid  in 
advance  of  the  performanos  of  the 
requested  service.  Any  fees  paid  in 
excess  of  the  amount  due  shall  be  used 
to  offset  future  billings,  unless  a  request 
for  a  refund  is  made  by  applicant. 

f91A4  Charges  on  overdue  accounts  and 
Issuance  of  doNnquoncy  nodcaa. 

(a)  Accounts  are  considered  overdue 
if  payment  is  late  with  the  National 
Finance  Center  (NPC).  The  timeliness  of 
a  payment  will  based  on  the 
postmark  date  oi  the  payment  or  the 
date  of  receipt  by  the  NPC  if  no 
postmark  date  is  present  (» legible.  Bills 
are  payable  upon  recmpt  and  become 
delinquent  30  days  from  date  of  billing. 

Cb)  Any  amount  due  not  paid  by  the 
due  date  will  be  increased  by  a  late 
payment  charge.  The  actual  assessed 
rate  applied  to  overdue  accounts  is  set 
quarteny  by  the  Department  of  the 
Treasury,  '^s  amount  is  one-twelfth  of 
one  year’s  late  penalty  interest  rate 
computed  at  the  prescribed  rate. 

(c)  Overtime  or  holiday  laboratory 
service  will  not  be  performed  for  any 
applicant  with  a  notice  of  delinquency. 

(d)  Applicants  with  three  notices  of 
delinquaacy  will  be  reviewed  for 
possible  terminatioo  of  services.  A 
deposit  in  advance  saffidait  to  cover 
the  feea  and  expoiaea  for  any 
subsecpient  service  may  be  required  of 


any  person  failing  to  pay  in  claim  after 
issuance  of  such  notice  of  delinquency. 

(e)  The  Division  Director  will  take 
such  action  as  may  be  necessary  to 
(x>llect  any  delinquent  amounts  due. 

f  9t.45  Chargea  for  laboratory  aervicaa  on 
a  contract  basis. 

(a)  Irrespective  of  fees  and  charges 
prescribed  in  §  91.37,  or  in  other 
sections  of  this  subcdiapter  E,  the 
Division  Director  may  enter  into 
(sontrects  with  applicants  to  perform 
continuous  laboratory  services  or  other 
types  of  laboratory  services  pursuant  to 
the  regulations  in  this  part  and  other 
requirements,  as  prescribed  by  the 
Divisicm  Director  in  sued)  contract.  In 
additiem,  the  cdiarges  for  sued)  laboratory 
•ervicea.  provided  in  sued)  contracts, 
shall  be  cm  such  basis  as  will  reimburse 
the  Agricuhura)  Marketing  Service  of 
the  Department  for  the  full  cost  of 
rendering  sued)  laboratcn^  services, 
including  an  appropriate  overhead 
charge  to  cover  administrative  overhead 
expenses  as  may  be  determined  by  the 
Administrates. 

(b)  Irrespective  of  fees  and  edrarges 
prescribed  in  §  91.37,  or  in  oth«' 
sections  of  this  subebapter  E,  the 
Divisiem  Direcdor  may  enter  into  a 
written  Memorandum  of  Understanding 
(MCKJ)  or  agreement  with  any 
administrative  agencry  or  governing 
party  for  the  perfcHinance  of  laboratory 
services  pursuant  to  said  agreement  or 
order  on  a  basis  that  will  reimburse  the 
Agricniltural  Marketing  Service  of  the 
Department  for  the  full  cost  of  rendering 
su^  laboratory  service,  including  an 
appropriate  ov«faeed  administrative 
overhead  cdiarw. 

(c)  The  coQcutions  and  terms  far 
renewal  of  sued)  Memorandum  of 
Understanding  rar  agreement  shall  be 
specified  in  the  cnntract. 

PART  92— TOBACCO 

Sec 

92.1  General. 

92.2  Definitiems. 

92.3  Locatioa  for  laboratory  testing  and 
kind  of  services  available. 

92.4  Approved  forms  for  reporting 
analyticBl  results. 

92.5  Analytical  methods. 

92.6  Cost  fw  pesticide  analysis  set  by 
exmperative  a^eement. 

Authority:  7  U.S.C  511m  and  7  U.S.C 
51  Ir. 

192.1  GenaraL 

Ana)ytic:al  testing  of  imported  flue- 
cnired  and  hurley  tobacco  is  perfexmed 
for  maximum  allowable  pestiedde 
residue  levels.  Domestic  grown  tobacxo 
may  also  be  analyzed  fw  pestiedde 
residues  at  the  Science  Divisiem’s 
Eastern  Laboratory  facility. 


f92.2  DaOnWona. 

Words  used  in  the  regulaticms  in  this 
part  in  the  singular  form  will  import  the 
plural,  and  vice  versa,  as  the  case  may 
demand.  As  used  throughout  the 
regulations  in  this  part,  unless  the 
context  requires  otherwise,  the 
following  terms  will  be  construed  to 
mean: 

Air-cured.  Tobacco  cured  under 
natural  atmospheric  conditions. 

Artificial  heat  is  sometimes  used  to 
control  excess  humidity  during  the 
curing  period  to  prevent  house-bum, 
bam-bum  and  pole-bum  in  damp 
weather.  Air-cured  tobacco  should  not 
carry  the  odor  of  sme^  or  fumes 
resulting  from  the  application  of 
artificial  heat. 

Buriey.  A  thin  to  medium-bodied 
tobacco,  usually  a  light  tan  to  reddish- 
brown  in  color. 

Burley,  Type  93.  That  type  of  air- 
cured  tobacco  commonly  Imown  as 
foreign-grown  Burley,  produced  in 
countries  other  than  the  United  States. 

Certificate  of  Analysis  (Form  CSSD- 
3}.  A  legal  document  on  which  the  test 
results  for  official  samples  will  be 
certified  by  a  Division  chemist  in  charge 
of  testing. 

Cured.  Tobacco  dried  of  its  sap  by 
either  natural  or  artificial  processes. 

2,4-D.  The  common  abbreviation  for 
the  acid  herbicide  2.4- 
Dichlorophenoxyacetic  acid. 

DBCP.  The  common  abbreviation  for 
the  volatile  fumigant  pesticide  1,2- 
D)bromo-3-chloropropane. 

DDE.  The  common  abbreviaticH)  for 
the  chlorinated  pesticide 
Dichlorodi  phenyldichloroethylene. 
Degradation  product  of  DDT  by  loss  of 
one  molecule  of  bydrochlcHic  acid  or 
referred  to  as  a  dehydrohalogenation 
process. 

DDT.  The  common  abbreviation  for 
Dichloro  diphenyl  trichloroethane  or 
the  common  name  fcMr  the  idrlorinated 
insecticide  or  contact  poison  l,l-Bis(p- 
chlorophenyl)-2,2,2-tri€i)loroethane. 

Dicamba.  The  commem  name  for  the 
acid  herbicide  2-Methoxy-3,6' 
dichlorobenzoic  acid. 

EDB.  The  common  abbreviation  for 
Ethylene  dilnomide  or  the  commex) 
name  for  the  volatile  fumigant  pesticide 
1 ,2-Dibromoethane. 

Flue-cured.  Tobacco  cured  undw 
artificial  atmospheric  condititms  by  a 
process  of  regulating  the  heet  and 
ventilation  without  allowing  smoke  or 
fumes  from  the  fuel  to  come  in  contact 
with  the  tobacco:  or  tobacco  cured  by 
some  other  process  which  accomplishes 
the  same  results. 

Flue-cured,  Type  92.  That  type  of 
flue-cured  tobacco  commonly  known  as 
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Foreign-grown  Flue-cured,  produced  in 
countries  other  than  the  United  States. 

Formothion.  The  common  name  for 
the  organophosphorus  pesticide  S-(2- 
(Formylmethylamino)-2-oxoethyl)  0-0- 
dimethyl  phosphorodithioate. 

HCB.  The  common  abbreviation  for 
the  organochlorine  pesticide 
Hexachlorobenzene. 

Lot.  A  unit  of  shipment  of  tobacco 
encompassed  by  a  single  invoice.  The 
lot  may  represent  a  pile,  basket,  bulk, 
hack,  burden,  or  more  than  one  bale, 
case,  hogshead,  tierce,  package,  or  other 
dehnite  package  imit. 

Maximum  pesticide  residue  level.  The 
maximum  concentration  of  residue 
allowable  for  a  specific  pesticide  or 
combination  of  pesticides,  as  set  forth  in 
§  29.427  by  the  Director  of  the  Tobacco 
Division. 

Pesticide.  Any  substance  or  mixture  of 
substances  intended  for  preventing, 
destroying,  repelling,  or  mitigating  any 
pest,  and  any  substance  or  mixture  of 
substances  intended  for  use  as  a  plant 
regulator,  defoliant,  or  desiccant. 

Pesticide  certification.  A  document 
issued  by  the  Tobacco  Division  in  a 
form  approved  by  its  Director, 
containing  a  certihcation  by  the 
importer  that  flue-cured  and  hurley 
tobacco  offered  for  importation  does  not 
exceed  the  maximum  allowable  residue 
levels  of  any  pesticide  that  has  been 
canceled,  suspended,  revoked,  or 
otherwise  prohibited  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (HFRA). 

Pesticide  test  sample.  An  official 
sample  or  samples,  collected  from  a  lot 
of  tobacco  by  the  AMS  Tobacco  Division 
inspector  for  analysis  by  a  certified 
chemist  to  ascertain  the  residue  levels  of 
pesticides  that  have  been  canceled, 
suspended,  revoked,  or  otherwise 
prohibited  under  the  FIFRA. 

Sample  Identification  Form  (Form 
TB-89).  A  document  approved  by  the 
Director  of  the  Tobacco  Division  that 
identifies  and  accompanies  the  sample 
to  the  testing  facility. 

2,4, 5-T.  Tne  common  abbreviation  for 
the  acid  herbicide  2,4,5- 
Trichlorophenoxyacetic  acid. 

TDE.  The  common  abbreviation  for 
the  chlorinated  insecticide  1,1- 
Dichloro-2,2-bis(p-chiorophenyl}ethane. 

Testing.  The  chemical  analysis  of  a 
pesticide  test  sample  to  determine  the 
presence  and  levels  of  pesticide 
residues. 

Tobacco.  Tobacco  as  it  appears 
between  the  time  it  is  cured  and 
stripped  horn  the  stalk,  or  primed  and 
cured,  in  whole  leaf  or  strip  form,  and 
the  time  it  enters  into  the  different 
manufacturing  processes.  Conditioning, 
sweating,  stemming,  and  threshing  are 


not  regarded  as  manufacturing 
processes.  Tobacco,  as  used  in  this  part 
does  not  include  manufactmred  or 
semimanufactured  products,  stems, 
cuttings,  clippings,  trimmings,  siftings, 
or  dust. 

§  92.3  Location  for  laboratory  tasting  and 
kind  of  aarvicas  availabla. 

(a)  The  analytical  testing  of  imported 
Type  92  flue-cured  tobacco  samples  and 
imported  Type  93  burley  tobacco 
samples  for  maximum  pesticide  residue 
level  determinations  is  performed  at  the 
Science  Division’s  Eastern  Laboratory, 
and  is  located  at;  USDA,  AMS,  Science 
Division,  Eastern  Laboratory,  645  Cox 
Road,  Gastonia,  NC  28054. 

fb)  Domestic-grown  tobacco  and 
tobacco  products  may  be  analyzed  for 
acid  herbicides,  chlorinated 
hydrocarbons,  fumigants,  and 
urganophosphates  at  the  Science 
Division  facility  in  this  section. 

(c)  The  Division  performs  for  the 
Tobacco  Division  the  quantitative  and 
confirmatory  chemical  residue  analyses 
on  pesticide  test  samples  of  imported 
tobacco  for  the  following  specific 
pesticides: 

(1)  Organochlorine  pesticides  such  as 
Dichloro-diphenyldichloroethylene 
(DDE),  Dichloro  Diphenyl 
Trichloroethane  (DDT),  l,l^ichloro- 
2,2-bis  (p-chlorophenyl)ethane  (TDE), 
Toxaphene,  Endrin,  Aldrin,  Dieldrin, 
Heptachlor,  Methoxychlor,  Chlordane, 
Heptachlor  Epoxide, 

Hexachlorobenzene  (HCB), 
Cypermethrin,  and  Permethrin. 

(2)  Organophosphorus  pesticides  such 
as  Formothion. 

(3)  Fumigants  such  as  Ethylene 
Dibromide  (EDB)  and 
Dibromochloropropane  (DBCP). 

(4)  Acid  herbicides  such  as  2,4-D, 
2,4,5-T,  and  Dicamba. 

§  92.4  Approved  forms  for  reporting 
analytical  results. 

(a)  Form  TB-89,  “Imported  Tobacco 
Pesticide  Residue  Analysis”  certificate, 
is  enclosed  with  and  identifies  the 
sample  submitted  to  the  laboratory. 

(b)  Test  results  of  the  pesticide 
analyses  for  tobacco  shall  be  recorded 
on  "Certificate  of  Analysis  For  Official 
Samples,"  Form  CSSD-3,  and  shall  be 
expressed  in  total  parts  per  million,  per 
gram  sample  for  each  particular 
pesticide  residue  found  in  the  lot  of 
tobacco.  Form  CSSD-3  is  attached  to 
Form  TB-89  that  is  returned  to  the 
Tobacco  Division.  The  analytical  data 
on  Form  CSSD-3  substantiates  the 
information  placed  on  Form  TB-89. 

}92.5  Analytical  methods. 

Every  chemist  certified  to  analyze 
tobacco  samples  for  pesticide  residue 


contamination  shall  follow  precisely  the 
USDA  developed  analytical  test 
methods  and  all  successive  official 
method  updates,  as  approved  by  the 
Director,  Science  Division. 

§  92.6  Coat  for  pesticide  analysis  set  by 
cooperative  agreement 
The  fee  for  the  pesticide  analysis  of 
tobacco  is  set  by  ffie  Tobacco  Division, 
in  conjunction  with  the  Science 
Division,  and  appears  at  §  29.500  as  part 
of  Tobacco  Division’s  fees  for  sampling 
and  certification  of  imported  flue-cured 
and  burley  tobacco.  A  Memorandum  of 
Understanding  (MOU)  exists  between 
the  Tobacco  Division  and  the  Science 
Division  for  the  testing  of  imported 
tobacco  samples  for  pesticide  residue 
contamination,  and  the  corresponding 
agreement  on  the  cost  of  analyses  is 
specified  in  this  document. 

PART  93— PROCESSED  FRUITS  AND 
VEGETABLES 

Subpart  A — Citrus  Juices  and  Certain  Citrus 
Products 

Soc 

93.1  General. 

93.2  Definitions. 

93.3  Analyses  available  and  location  of 
laboratory. 

93.4  Analytical  methods. 

93.5  Fees  for  citrus  product  analyses  set  by 
cooperative  agreement. 

Subpart  B — Processed  Fruits  and 
Vegetabies,  Processed  Products  Thereof, 
and  Certain  Other  Processed  Food 
Products 

93.10  General. 

93.11  Definitions. 

93.12  Location  of  the  laboratory  for 
processed  food  products. 

93.13  Analytical  methods. 

93.14  Fees  for  processed  fruits  and 
vegetables  and  related  products. 

Subpart  C — Peanuts,  Tree  Nuts,  Com  and 
Other  Oilseeds 

93.100  General. 

93.101  Definitions. 

93.102  Analyses  available  and  locations  of 
laboratories. 

93.103  Analytical  methods. 

93.104  Fees  for  afiatoxin  testing. 

93.105  Fees  for  analytical  testing  of 
oilseeds. 

Authority;  Agricultural  Marketing  Act  of 
1946,  secs.  203,  205, 60  Stat.  1087,  as 
amended,  1090,  as  amended  (7  U.S.C.  1622, 
1624) 

Subpart  A — Citrus  Juices  and  Certain 
Citrus  Products 

§  93.1  General. 

Domestic  and  imported  citrus 
products  are  tested  to  determine 
whether  quality  and  grade  standards  are 
satisfied  as  set  forth  in  the  Florida 
Citrus  Code. 
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|93l2  DaflnMona. 

Words  used  in  the  regulations  in  this 
subpart  in  the  singular  form  will  impcKt 
the  plural,  and  vice  versa,  as  the  case 
may  demand.  As  used  throughout  the 
regulations  in  this  subpart,  unless  the 
context  requires  otherwise,  the 
following  terms  will  be  construed  to 
mean: 

Acid.  The  grams  of  total  acidity, 
calculated  as  anhydrous  citric  acid,  per 
100  grams  of  juice  or  citrus  product. 

Total  acidity  is  determined  by  titration 
with  staiidard  sodium  hydroxide 
solution,  using  phenolphthalein  as 
indicator. 

Brix  or  degrees  Brix.  The  percent  by 
weiglit  total  soluble  solids  of  the  juice 
or  citrus  product  when  tested  with  a 
Brix  hydi  oineter  calibrated  at  20®  C  (68® 
F)  and  to  which  any  applicable 
temperature  correction  has  been  made. 
The  Brix  or  degrees  Brix  may  be 
determined  by  any  other  method  which 
gives  equivalent  results. 

Brix/acid  ratio.  The  ratio  of  the 
degrees  Brix  of  the  juice  to  the  grams  of 
anhydrous  citric  acid  per  100  grams  of 
the  juice. 

Brix  value.  The  refractometric  sucrose 
value  of  the  juice  or  citrus  product 
determined  in  accordance  with  the 
‘‘International  Scale  of  Refractive 
Indices  of  Sucrose  Soluticms”  and  to 
which  the  applicable  correction  for  acid 
is  added.  The  Brix  value  is  determined 
in  accordance  with  the  refractometric 
method  outlined  in  the  Official  Methods 
of  Analysis  of  the  Association  of  Official 
Analytical  Chemists  (AOAC), 
Association  of  Official  Analytical 
Chemists,  suite  400,  2200  Wilson 
Boulevard.  Arlington,  VA  22201-3301. 

Brix  value/acid  ratio.  The  ratio  of  the 
Bnx  value  of  the  juice  ch-  citrus  product, 
in  degrees  Brix,  to  the  grams  of 
anhydrous  citric  acid  per  100  grams  of 
juice  or  citrus  product. 

Citrus.  All  plants,  edible  parts  and 
commodity  products  thereof,  including 
pulp  and  juice  of  any  orange,  lemon, 
lime,  grapefruit,  mandarin,  tangerine, 
kumquat  or  other  tree  or  shrub  in  the 
genera  Citrus.  Fortuneila,  or  Poncirus  of 
fhe  plant  family  Rutaceae. 

Becoverable  oil.  The  percent  of  oil  by 
volume,  determined  by  the  Bromate 
titration  method  as  described  in  the 
current  edition  of  the  AOAC. 

i  33.3  Anafyses  avaHabla  and  location  of 
laboratory. 

(a)  Laboratory  analyses  of  citrus  juice 
and  other  citrus  products  are  being 
performed  at  the  following  Science 
Divi»on  locaticm:  Science  Division 
Citrus  Laboratory,  111  Third  Street,  SW. 
suite  211,  Winter  Haven.  FL  33880. 


(b)  Laboratfxy  analyses  of  citrus  fruit 
and  products  in  Florida  are  available  in 
order  to  determine  if  sudi  commodities 
satisfy  the  quality  and  grade  standards 
set  forth  in  the  Florida  Citrus  Code 
(Florida  Statutes  Pursuant  to  chapter 
601).  Such  analyses  include  tests  for 
acid  as  anhydrous  citric  acid,  Brix,  Brix- 
acid  ratio,  recoverable  oil,  and  artificial 
coloring  matter  additive,  as  turmeric. 

The  Florida  Division  of  Fruit  and 
Vegetable  Inspection  may  also  request 
analyses  for  arsenic  metal,  pulp  wash 
(ultraviolet  and  fluorescence),  standard 
plate  count,  yeast  with  mold  count,  and 
nutritive  sweetening  ingredients  as 
sugars. 

(c)  Additional  laboratory  tests  are 
available  upon  request  at  the  Science 
Division  Citrus  Laboratory  at  Winter 
Haven,  Florida.  Such  analyses  include 
tests  for  vitamins,  naringin,  sodium 
benzoate.  Salmonella,  protein,  salt, 
pesticide  residues,  sodium  metal,  ash, 
potassium  metal,  and  coliforms  for 
citrus  products. 

f93.4  Analytical  methods. 

(a)  The  majority  of  analytical  methods 
for  citrus  products  are  found  in  the 
Official  Methods  of  Analysis  of  the 
Association  of  Official  Analytical 
Chemists  (AOAC). 

(b)  Other  analytical  methods  for  citrus 
products  may  be  used  as  approved  by 
the  Director,  Science  Division. 

f  93.5  Fees  for  citrus  product  analyses  set 
by  cooperative  agreement 

The  fees  for  the  analyses  of  fresh 
citrus  juices  and  other  citrus  products 
shall  be  set  by  mutual  agreement 
between  the  applicant,  the  State  of 
Florida,  and  the  Director,  Science 
Division.  A  Memorandum  of 
Understanding  (MOU)  or  cooperative 
agreement  exists  presently  with  the 
AMS  Science  Division  and  the  State  of 
Florida,  regarding  the  set  hourly  rate 
and  the  costs  to  perform  individual  tests 
on  Florida  citrus  products,  for  the  State. 

Subpart  B — Processed  FruHs  and 
Vegetables,  Processed  Products 
Thereof,  and  Certain  Other  Processed 
Food  Products 

§98.10  General. 

Analytical  testing  is  performed  for 
certain  types  of  food  products, 
including  processed  fruits  and 
vegetables,  as  pwtrt  of  the  determination 
of  their  grade  or  conformance  of  the 
product  with  applicable  analytical 
requirements. 

§93.11  Definitions. 

Words  used  in  the  regulations  in  this 
subpart  in  the  singular  form  will  import 
the  plural,  and  vice  versa,  as  the  case 


may  demand.  As  used  throughout  the 
regulations  in  this  subpart,  unless  the 
context  requires  otherwise,  the 
following  term.s  will  be  construed  to 
mean; 

Processed  product.  Any  fruit, 
vegetable,  or  other  food  product  covered 
under  the  regulations  in  this  subpart 
which  has  been  preserved  by  any 
recognized  commercial  process, 
including,  but  not  limited  to,  canning, 
freezing,  dehydrating,  drying,  the 
addition  of  chemical  substances,  or  hy 
fermentation. 

Quality.  The  inherent  properties  of 
any  processed  product  which  determine 
the  relative  degree  of  excellence  or 
desirability  of  such  product.  This 
includes  the  effects  of  preparation  and 
processing,  and  may  or  may  not  include 
the  affects  of  packing  media,  or  added 
ingredients. 

§  93.12  Location  of  the  laboratory  for 
processed  food  products. 

(a)  The  Science  Division  Midwestern 
Laboratory  conducts  the  majority  of 
laboratory  analyses  for  processed  food 
products  to  assure  uniformity  of 
analytical  requirements  and 
conformance  with  applicable  military. 
Federal,  or  State  government 
specifications.  The  wide  array  of 
analyses  for  processed  food  products  are 
performed  at  the  following  location: 
USDA.  AMS,  Science  Division, 
Midwestern  Laboratory,  3570  North 
Avondale  Ave.,  Chicago,  IL  60618. 

(b)  The  analyses  available  for 
processed  fruits  and  vegetables  and 
related  products  include  ash,  oil  or  fat, 
crude  fiber,  moisture,  protein,  specific 
gravity,  daminozide  and  amitraz 
residues,  ascorbic  acid,  quinic  add, 
methyl  anthraniiate,  caffeine,  calcium, 
brix,  citric  acid,  and  chlorinated 
hydrocarbon  residues.  In  addition, 
chemical  and  physical  analyses  include 
extraneous  materials,  fumigants.  pH. 
heavy  metals  and  minerals,  color, 
sodium,  sugar  profile,  sulfur  dioxide, 
vitamin  A,  bloom,  non-volatile 
methylene  chloride  extract,  sieve  or 
particle  size,  water  activity.  Water 
Insoluble  Inorganic  Residues  (WIIR) 
test,  yellow  onion  test,  and 
carbohydrates.  Microbiological  analyses 
for  fruits  and  vegetables  include 
standard  plate  counts,  anaerobic 
bacterial  plate  counts,  direct 
microscopic  counts,  coliforms, 
presumptive  Escherichia  coli. 
Staphylococcus  aureus.  Salmonella, 
Enterococci,  psychrotrophic  bacteria. 
Bacillus,  and  yeast  with  mold 
differential  counts. 
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$93.13  Analyticsl  methods. 

The  majority  of  analytical  methods 
used  for  performing  official  analyses  for 
processed  food  products  are  found  in 
the  following  manuals: 

(a)  Official  Analytical  Methods  of  the 
American  Spice  Trade  Association 
(AST A),  American  Spice  Trade 
Association,  580  Sylvan  Avenue,  PO 
Box  1267,  Englewood  Cliffs,  NJ  07632. 

(b)  Official  Methods  and 
Recommended  Practices  of  the 
American  Oil  Chemists’  Society 
(AOCS),  American  Oil  Chemists’ 

Society,  1608  Broadmoor  Drive,  PO  Box 
3489,  Champaign,  IL  61826-3489. 

(c)  Official  Methods  of  Analysis  of  the 
Association  of  Official  Analytical 
Chemists  (AOAC),  Association  of 
Official  Analytical  Chemi.sts,  suite  400, 
2200  Wilson  Boulevard,  Arlington,  VA 
22201-3301. 

(d)  U.S.  Army  Individual  Protection 
Directorate’s  Military  Specifications, 
approved  analytical  test  methods  noted 
therein,  U.S.  Army  Natick  Research, 
Development  and  Engineering  Center, 
Kansas  Street,  Natick,  MA  01760-5017. 

$  93.14  Fees  for  processed  fruits  and 
vegetables  and  related  products. 

(a)  The  fee  charged  for  any  single 
laboratory  analysis  for  processed  fruits 
and  vegetables  is  sp>ecified  in  the 
schedules  of  charges  in  paragraph  (a)  of 
§  91.37  of  this  subdiapter. 

(b)  The  hourly  rate  for  any  requested 
laboratory  analysis  not  listed  shall  be 
the  standard  rate  specihed  in  §  91.37(b) 
of  this  subchapter. 

Subpart  C — Peanuts.  Tree  Nuts,  Com 
and  Other  Oilseeds 

$93,100  General. 

Chemical  analyses  are  performed  to 
detect  the  presence  of  aflatoxin  in  lots 
of  shelled  peanuts  and  peanut  products, 
as  well  as  in  other  nuts  and  agricultural 
products.  In  addition,  proximate 
chemical  analyses  for  quality 
determination  are  performed  on 
oilseeds. 

$93,101  Definitions. 

Words  used  in  the  regulations  in  this 
subpart  in  the  singular  form  will  import 
the  plural,  and  vice  versa,  as  the  case 
may  demand.  As  used  throughout  the 
regulations  in  this  subpart,  unless  the 
context  requires  otherwise,  the 
following  terms  will  be  construed  to 
mean: 

Aflatoxin.  A  toxic  metabolite 
produced  by  the  molds  Aspergillus 
flavus  and  Aspergillus  parasiticus.  The 
aflatoxin  compounds  fluoresce  when 
viewed  under  UV  light  as  follows: 
aflatoxin  Bt  and  derivatives  with  a  blue 


fluorescence,  aflatoxin  Bs  with  a  blue- 
violet  fluorescence,  aflatoxin  G|  with  a 
green  fluorescence,  aflatoxin  G2  with  a 
green-blue  fluorescence,  aflatoxin  Mi 
with  a  blue-violet  fluorescence,  and 
aflatoxin  M2  with  a  violet  fluorescence. 
These  closely  related  molecular 
structures  are  refened  to  as  aflatoxin  Bi, 
B2,  G],  G2,  M|,  M2,  CM],  B2af  (72a>  Roi  B3, 
I—OCH3B2,  and  1'^jH3G2. 

Peanuts.  The  seeds  of  the  legume 
Arachis  hypogaea,  and  includes  both 
inshell  and  shelled  nuts. 

Peanut  Administrative  Committee 
(PAC).  The  committee  established  under 
the  U.S.  Department  of  Agriculture 
Marketing  Agreement  for  Peanuts,  7 
CFR  part  998,  which  administers  the 
terms  and  provisions  of  this  Agreement, 
including  ffie  aflatoxin  control  program 
for  domestically  produced  raw  peanuts, 
for  peanut  shellers. 

Peanut  Marketing  Agreement.  The 
agreement  concerning  the  regulations 
and  instructions  set  forth  since  July  12, 
1965,  by  the  Peanut  Administrative 
Committee  (30  FR  9402),  for  the 
marketing  of  peanuts  entered  into  by 
handlers  of  domestically  produced 
peanuts  under  the  authority  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601  et 
seq.). 

Seed.  Any  vegetable  or  other 
agricultural  plant  ovulp  having  an 
embryo  that  is  capable  cf  germinating  to 
produce  a  plant. 

$  93.1 02  Analysea  available  and  locations 
of  laboratories. 

(a)  Aflatoxin  testing  services.  The 
aflatoxin  analyses  for  peanuts,  other 
nuts,  com,  and  other  oilseed  products 
are  performed  at  the  following  9 
locations  for  Science  Division  (SD) 
Aflatoxin  Laboratcnes: 

(1)  USDA,  AMS,  SD,  1411  Reeves  Street, 
Mail:  P.O.  Box  1368,  Dothan,  AL 
36302. 

(2)  USDA,  AMS,  SD,  2705  Taft  Street, 
Albany,  GA  31707. 

(3)  USDA,  AMS,  SD.  610  North  Main 
Street,  Blakely,  GA  31723. 

(4)  USDA,  AMS,  SD.  107  South  Fourth 
Street.  Madill,  OK  73446. 

(5)  USDA,  AMS,  SD,  308  Culloden 
Street,  Mail:  P.O.  Box  1130,  Suffolk, 
VA  23434. 

(6)  USDA.  AMS.  SD.  200  West 
Washington  Street.  Mail:  P.O.  Box 
488,  Ashburn,  GA  31714. 

(7)  USDA,  AMS.  SD,  301  West  Pearl 
Street,  Mail:  P.O.  Box  279,  Aulander, 
NC  27805. 

(8)  USDA.  AMS.  SD,  42  North  Ellis 
Street.  Mail:  P.O.  Box  548,  Camilla, 
GA  31730. 


(9)  USDA,  AMS,  SD,  715  North  Main 

Street.  Mail:  P.O.  Box  272,  Dawson. 

GA  31742. 

(b)  Peanuts,  peanut  products,  and 
oilseed  testing  services.  (1)  The  Science 
Division  Aflatoxin  Laboratories  at 
Dothan,  Alabama  and  Albany  and 
Blakely,  Georgia  will  perform  other 
analyses  for  peanuts,  peanut  products, 
and  a  variety  of  oilseeds.  The  analyses 
for  oilseeds  include  testing  for  free  fatty 
acids,  ammonia,  nitrogen  or  protein, 
moisture  and  volatile  matter,  foreign 
matter,  and  oil  (fat)  content. 

(2)  All  of  the  analyses  described  in 
paragraph  (b)(1)  of  this  section 
performed  on  a  single  seed  sample  are 
billed  at  the  rate  of  one  hour  per  sample. 
Any  single  seed  analysis  performed  on 
a  single  sample  is  billed  at  the  rate  of 
one-half  hour  per  sample.  The  standard 
hourly  rate  shall  be  as  specified  in 
§  91.37,  paragraph  (b). 

(c)  Vegetable  oil  testing  services.  The 
analyses  for  vegetable  oils  are  performed 
at  the  Science  Division  Midwestern 
Laboratory,  as  indicated  in  §  93.12, 
paragraph  (a).  The  analyses  for  vegetable 
oils  will  include  the  flash  point  test, 
smoke  point  test,  acid  value,  peroxide 
value,  phosphorus  in  oil.  and  specific 
gravity.  The  fee  charged  for  any  single 
laboratory  analysis  for  vegetable  oils 
shall  be  obtain^  from  the  schedules  of 
charges  in  paragraph  (a)  of  §  91.37  of 
this  subchapter. 

$93,103  Analytical  methods. 

Official  analyses  for  peanuts,  nuts, 
corn,  oilseeds,  and  related  vegetable  oils 
are  found  in  the  following  manuals  and 
forthcoming  revisions: 

(a)  Analyst’s  Instmction  for  Aflatoxin 
(November  1991),  SD  Instruction  No.  1, 
USDA,  Agricultural  Marketing  Service, 
Science  Division,  South  Agriculture 
Building,  14th  &  Independence  Avenue, 
SW.,  P.O.  Box  96456,  Washington,  DC 
20090-6456. 

(b)  Official  Methods  and 
Recommended  Practices  of  the 
American  Oil  Chemists’  Society 
(AOCS),  American  Oil  Chemists’ 
Society,  1608  Broadmoor  Drive,  P.O. 
Box  3489,  Champaign,  IL  61826-3489. 

(c)  Official  Methods  of  Analysis  of  the 
Association  of  Official  Analytical 
Chemists  (AOAC),  Association  of 
Official  Analytical  Chemists,  suite  400, 
2200  Wilson  Boulevard,  Arlington,  VA 
22201-3301. 

(d)  Standard  Analytical  Methods  of 
the  Member  Companies  of  Com 
Industries  Research  Foundation,  Com 
Refiners  Association  (CRA),  suite  1120, 
1100  Connecticut  Avenue,  NW. 
Washington.  DC  20036. 
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193.104  F«m  for  aflatoxln  tMtlng. 

(a)  The  fee  charged  for  any  single 
laboratory  analysis  for  aflatoxins  shall 
be  obtained  firom  the  schedules  of 
charges  in  paragraph  (a)  of  §  91.37  of 
this  subchapter. 

(b)  The  chaige  for  the  aflatoxin  testing 
of  raw  peanuts  under  the  Peanut 
Marketing  Agreement  for  subsamples  1- 
AB,  2-AB,  3-AB,  and  1-CD  is  a  set  cost 
per  pair  of  analyses  and  shall  be  set  by 
cooperative  agreement  between  the 
Peanut  Administrative  Committee  and 
AMS  Science  Division. 

(c)  The  charge  for  any  requested 
laboratory  analysis  for  aflatoxins  not 
listed  shall  be  based  on  the  standard 
hourly  rate  specified  in  $  91.37(b)  of  this 
subchapter. 

193.105  Fees  for  arwiytical  testing  of 
oilseeds. 

(a)  The  fee  charged  for  any  single 
lalxrratory  analysis  for  oilse^s  shall  be 
obtained  from  the  schedules  of  charges 
in  paragraph  (a)  of  §  91.37  of  this 
subchapter. 

(b)  The  charge  for  any  requested 
laboratory  analysis  for  oilse^s  not 
listed  shall  be  based  on  the  standard 
hourly  rate  specified  in  §  91.37(b)  of  this 
subchapter. 

PART  94— POULTRY  AND  EGG 
PRODUCTS 

Subpart  A  Mandatory  Analyses  of  Egg 
Products 

Sec. 

94.1  General. 

94.2  Definitions. 

94.3  Analyses  performed  and  locations  of 
laboratories. 

94.4  Analytical  methods. 

94.5  Charges  for  laboratory  service. 

SubpM  B— Voiuntsry  Analyses  of  Egg 
Products 

94.100  General. 

94.101  Definitions. 

94.102  Analyses  available. 

94.103  Analytical  methods. 

94.104  Fees  and  charges. 

Subpart  C— Salmonella  Laboratory 
Recognition  Program 

94.200  [Reserved] 

Subpart  D— Processed  Poultry  Products 

94.300  General. 

94.301  Definitions. 

94.302  Analyses  available  and  locations  of 
laboratories. 

94.303  Analytical  methods. 

94.304  Fees  and  charges. 

Authoritjr:  Secs.  2-28  of  the  Egg  Products 
Inspection  Act  (84  Stat.  1620-1635;  21  U.S.C 
1031-1056),  A^cultural  Marketing  Act  of 
1946,  Secs.  202-208  as  amended  (60  Stat. 
1087-1091;  7  U.S.Q  1621-1627). 


Subpart  A — Mandatory  Analyses  of 
Egg  Products 

194.1  General. 

Microbiological,  chemical,  and 
physical  analysis  of  liquid,  frozen,  and 
dried  egg  products  is  performed  under 
authority  of  the  Egg  Products  Inspection 
Act  (21  U.S.C.  1031-1056). 

594.2  Definitione. 

Words  used  in  the  regulations  in  this 
subpart  in  the  singular  form  will  import 
the  plural,  and  vice  versa,  as  the  case 
may  demand.  As  used  throughout  the 
regulations  in  this  subpart,  unless  the 
context  requires  otherwise,  the 
following  terms  will  be  construed  to 
mean; 

Egg.  The  shell  egg  of  the  domesticated 
chicken,  turkey,  duck,  goose,  or  guinea. 
Some  of  the  terms  applicable  to  shell 
eggs  are  defined  by  the  Poultry  Division 
in  §59.5. 

Egg  product.  Any  dried,  frozen,  or 
liquid  eggs,  with  or  without  added 
ingredients.  However,  products  which 
contain  eggs  only  in  a  relatively  small 
proportion  or  historically  have  not  been, 
in  the  judgment  of  the  Secretary, 
considered  by  consumers  as  products  of 
the  egg  food  industry  may  be  exempted 
by  the  Secretary  under  such  conditions 
as  may  be  prescribed  to  assure  that  the 
egg  ingredients  are  not  adulterated  and 
such  products  are-not  represented  as  egg 
products.  Some  of  the  products 
exempted  as  not  being  egg  products  are 
specified  by  the  Poultry  Division  in 
§59.5. 

Mandatory  sample.  An  official  sample 
of  egg  product(s)  taken  for  testing  under 
authority  of  the  Egg  Products  Inspection 
Act  (21  U.S.C.  1031-1056)  for  analysis 
by  a  U.S.  Department  of  Agriculture, 
Agricultural  Marketing  Service,  Science 
Division  laboratory  at  government 
expense.  A  mandatory  sample  shall 
include  an  egg  product  sample  to  be 
analyzed  for  microbiological,  chemical, 
or  physical  attributes. 

Official  plant.  Any  plant,  as 
determined  by  the  Secretary,  at  which 
the  U.S.  Department  of  Agriculture 
maintains  inspection  of  the  processing 
of  egg  products  under  the  authority  of 
the  Egg  Products  Inspection  Act. 

Pasteurize.  The  subjecting  of  each 
particle  ofogg  products  to  heat  or  other 
treatments  to  destroy  harmful  viable 
microorganisms  by  such  processes  as 
may  be  prescribed  by  the  regulations  in 
theEPIA. 

Pesticide  chemical,  food  additive, 
color  additive,  and  raw  agricultural 
commodity,  liiese  terms  shall  have  the 
same  meaning  for  purposes  of  this 
subpart  as  under  sections  408, 409,  and 


706  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act. 

Plant.  Any  place  of  business  where 
egg  products  are  processed. 

Processing.  Manufacturing  of  egg 
products,  including  breaking  eggs  or 
filtering,  mixing,  blending,  pasteurizing, 
stabilizing,  cooling,  freezing,  drying,  or 
packaging  egg  products  at  official 
plants. 

§94.3  Analyses  performed  and  locations 
of  laboratories. 

(a)  Samples  drawn  by  a  USDA  egg 
products  inspector  will  be  analyzed  by 
Science  Division  personnel  for 
microbiological,  chemical,  and  physical 
attributes.  The  analytical  results  of  these 
samples  will  be  reported  to  the  resident 
egg  products  inspector  at  the  applicable 
plant  on  the  official  certificate. 

(b)  Mandatory  egg  product  samples 
for  Salmonella  are  required  and  are 
analyzed  in  Division  laboratories  to  spot 
check  and  confirm  the  adequacy  of 
Division  approved  and  recognized 
laboratories  for  analyzing  routine  egg 
product  samples  for  Salmonella. 

(c)  Mandatory  egg  product  samples  for 
chlorinated  hydrocarbons  are  required 
and  are  submitted  by  the  plant 
inspectors  on  a  random  basis.  These 
samples  screen  for  pesticide  residues 
and  industrial  chemical  contaminants  in 
egg  products. 

(d)  Samples  are  drawn  by  a  USDA  egg 
products  inspector  to  determine 
potential  adulteration.  These  egg 
product  samples  may  be  analyzed  for 
extraneous  material,  color,  color 
additive,  pesticide,  heavy  metal, 
microorganism,  dextrin,  or  other 
substance. 

(e)  The  Science  Division’s  Eastern 
Laboratory  shall  conduct  the  majority  of 
laboratory  analyses  for  egg  products. 

The  analyses  for  memdatory  egg  product 
samples  are  performed  at  the  following 
USDA  location:  USDA,  AMS,  Science 
Division,  Eastern  Laboratory,  645  Cox 
Road,  Gastonia,  NC  28054. 

§94.4  Analytical  methods. 

The  majority  of  analytical  methods 
used  by  the  USDA  laboratories  to 
perform  mandatory  analyses  for  egg 
products  are  listed  as  follows: 

(a)  Edwards,  P.R.  and  W.H.  Ewing, 
Edwards  and  Ewing’s  Identification  of 
Enterobacteriaceae,  Elsevier  Science 
Publishing  Co..  Inc.,  52  Vanderbilt 
Avenue,  New  York,  NY  10017. 

(b)  Manual  of  Analytical  Methods  for 
the  Analysis  of  Pesticide  Residues  in 
Human  and  Environmental  Samples, 
U.S.  Environmental  Protection  Agency 
(EPA),  Environmental  Toxicology 
Division,  Health  Effects  Research 
Laboratory  (HERL),  Alexander  Drive  and 


Federal  Register  /  Vol.  58,  No.  151  /  Monday,  August  9,  1993  /  Rules  and  Regulations  42429 


Highway  54,  Mail  Drop  51,  Research 
Triangle  Park,  NC  27711. 

(c)  Official  Methods  of  Analysis  of  the 
Association  of  Official  Analytical 
Chemists  (AOAC),  Association  of 
Official  Analytical  Chemists,  suite  400, 
2200  Wilson  Boulevard,  Arlington,  VA 
22201-3301. 

(d)  Standard  Methods  for  the 
Examination  of  Dairy  Products, 
American  Public  Health  Association, 
1015  Eighteenth  Street,  NW., 
Washington,  DC  20036. 

(e)  Standard  Methods  for  the 
Examination  of  Water  and  Wastewater, 
American  Public  Health  Association 
(APHA),  the  American  Water  Works 
Association  and  the  Water  Pollution 
Control  Federation,  APHA,  1015 
Eighteenth  Street,  NW.,  Washington,  DC 
20036. 

(f)  U.S.  Food  and  Drug  Administration 
Bacteriological  Analytical  Manual 
(BAM).  Association  of  Official 
Analytical  Chemists,  suite  400,  2200 
Wilson  Boulevard.  Arlington,  VA 
22201-3301. 

(g)  U.S.  Food  and  Drug 
Administration  Pesticide  Analytical 
Manuals  (PAM),  Volumes  I  and  11,  Food 
and  Drug  Administration,  U.S. 
Department  of  Health  and  Human 
Services,  200  C  Street,  SW., 

Washington.  DC  20204  (available  ffom 
National  Technical  Information  Service, 
5285  Port  Royal  Road,  Springfield.  VA 
22161). 

§  94.5  Charges  for  laboratory  aarvica. 

The  costs  for  analysis  of  mandatcny 
egg  product  samples  at  Science  Division 
laboratories  shall  be  paid  by  annually 
appropriated  and  designated  funds 
allocated  to  the  egg  pr^ucts  inspection 
program.  The  costs  for  any  other 
mandatory  laboratory  analyses  and 
testing  of  an  egg  product’s  identity  and 
condition,  necessitated  by  the  Egg 
Products  Inspection  Act,  shall  also  be 
paid  by  such  program  huiding. 

Subpart  B— Voluntary  Analyses  of  Egg 
Products 

S  94.100  General. 

Analyses  for  voluntary  egg  product 
samples  may  be  requested  to  certify  that 
specifications  regarding  stated  identity, 
quality,  and  wholesomeness  are  met;  to 
test  routinely  for  the  presence  of 
Salmonella;  and  to  ensure  laboratory 
quality  control  with  testing  activities. 

194.101  Definitions. 

Words  used  in  the  regulaticms  in  this 
subpart  in  the  singular  form  will  import 
the  plural,  and  vice  versa,  as  the  case 
may  demand.  As  used  throughout  the 
regulations  in  this  part,  unleM  the 


context  requires  otherwise,  the 
following  terms  will  be  construed  to 
mean: 

Certification  sample.  An  egg  product 
sample  submitted  by  an  applicant  for 
chemical,  physical,  or  microbiological 
analyses  and  tests  at  a  Science  Division 
laboratory.  This  voluntary  sample  is 
analyzed  or  tested  by  the  Division’s 
analyst  or  scientist  to  certify  that  an  egg 
product  lot  meets  applicable 
specifications  for  identity,  quality,  and 
wholosomeness. 

Surveillance  sample.  This  is  a  100 
gram  sample  for  Salmonella  analysis 
diat  is  drawn  by  the  USDA  egg  product 
inspector  fi^m  each  lot  of  egg  product 
processed  at  an  official  plant.  This 
sample  may  be  analyzed  by  a  Science 
Division  laboratory,  or  by  a  laboratory 
approved  and  recognized  by  the 
Division  to  analyze  for  Salmonella  in 
egg  products. 

unofficial  sample.  These  samples  of 
egg  products  are  drawn  by  plant 
personnel  upon  the  request  of  plant 
management.  Analyses  of  these  samples 
are  usually  conducted  for  the  plant’s 
refiactometer  correlation,  bacteriological 
evaluation  of  production  techniques,  or 
quality  control  of  procedures.  Official 
plant  or  Science  EHvision  laboratories 
can  analyze  these  samples. 

§94.102  AnaiysM  available. 

A  wide  array  of  analyses  for  voluntary 
egg  product  samples  is  available. 
Voluntary  egg  product  samples  include 
surveillance,  certification,  and 
unofficial  samples.  The  physical  and 
chemical  tests  for  voluntary  egg 
products  include  analyses  for  total  ash, 
fat  by  acid  hydrolysis,  moisture,  salt, 
protein,  beta-carotene,  catalase, 
cholesterol,  NEPA  color,  density,  total 
solids,  aflatoxin,  daminozide  and 
amitraz  residues,  BHA,  BHT,  alcohol, 
chlorinated  hydrocarbon  and  fumigant 
residues,  dextrin,  heavy  and  light  filth, 
glucose,  glycerol  and  gums.  In  addition, 
egg  products  can  be  analyzed  for  high 
sucrose  content.  pH,  heavy  metals  and 
minerals,  monosodium  dihydrogen 
phosphate,  monosodium  glutamate, 
nitrites,  oxygen,  palatability  and  odor, 
phosphorus,  propylene  glycol,  SLS,  and 
zeolex.  There  are  also  be  tests  for  starch, 
total  sugars,  sugar  profile,  whey, 
standard  plate  count,  direct  microscopic 
count.  Campylobacter,  coliforms, 
presumptive  Escherichia  coli.  Listeria 
monocytogenes,  proteolytic  count, 
psychrotrophic  bacteria.  Salmonella, 
Staphylococcus,  thermoduric  bacteria, 
and  yeast  with  mold  count 

§94.103  Analytleal  methods. 

The  analytical  methods  used  by  the 
Science  Division  laboratories  to  perfmrn 


voluntary  analyses  for  egg  products 
shall  be  the  same  as  listed  in  §  94.4. 

§  94.104  Foss  snd  chsrgss. 

(a)  The  fee  charged  for  any  single 
lalxiratory  analysis  of  voluntary  egg 
product  samples  shall  be  obtained  fiom 
the  schedules  of  charges  in  paragraph 
(a)  of  §  91.37  of  this  subchapter. 

(b)  The  charm  for  any  requested 
laborat(M7  analysis  not  listed  shall  be 
based  on  the  standard  hourly  rate 
specified  in  §91.37,  paragraph  (b). 

Subpart  C — Salmonella  Laboratory 
Recognition  Program 

§94.200  [Rasarved] 

Subpart  D— Processed  Poultry 
Products 

§94.300  GanarsL 

Laboratory  services  of  processed 
poultry  products  are  conducted  to 
derive  their  analytical  attributes  used  to 
determine  the  compliance  of  the 
product  with  applicable  specifications. 

§94.301  Definitions. 

Words  used  in  the  regulations  in  this 
subpart  in  the  singular  form  will  import 
the  plural,  and  vice  versa,  as  the  case 
may  demand.  As  used  throughout  the 
regulations  in  this  subpart,  unless  the 
context  requires  otherwise,  the 
following  terms  will  be  construed  to 
mean; 

Dark  meat.  Refers  to  the  skinless  and 
deboned  drumstick,  thigh,  and  back 
portions  of  poultry. 

Light  meat.  Refers  to  the  skinless  and 
deboned  breast  and  wing  portions  of 
poultry. 

Poultry.  Any  kind  of  domesticated 
bird,  including,  but  not  hmited  to. 
chicken,  turkey,  duck,  goose,  pigeon, 
and  guinea. 

Poultry  product.  Any  ready-to-cook 
poultry  carcass  or  part  therefiom  or  any 
specified  poultry  food  product. 

§  94.302  Analyses  available  and  locations 
of  laboratories. 

(a)  'The  Science  Division  laboratories 
will  analyze  processed  poultry  products 
for  moisture,  fat,  salt,  protein,  nitrites, 
and  added  citric  acid. 

(b)  Deboned  poultry  for  roasting  will 
have  the  individual  dark  meat,  li^t 
meat,  and  skin  portions  tumbled 
separately  in  the  natural  juices  prior  to 
grinding.  The  skin,  light  meat,  Snd  dark 
meat  porticm  weight  percentages  of  the 
total  product  are  detmmined.  The 
ground  skin,  grotmd  dark  meat,  and 
ground  light  meet  portions  will  be 
analyzed  separately  for  moisture, 
protein,  salt,  and  fat.  Moisture  to  protein 
ratios  will  be  r^)orted  also  for  the 
individual  portions  of  poultry. 
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(c)  Canned  boned  poultry  for  a  variety 
of  USDA  programs  will  be  tested  as  a 
total  can  composite  of  the  canned 
product  for  moisture,  fat,  salt,  and 
protein  analyses.  Additional  Multiy 
commodities  and  related  products  for 
specific  USDA  sponsored  programs  will 
be  tested  for  different  chemical  and 
ph^ical  attributes. 

(d)  Microbiological  analyses,  as  the 
Salmonella  determination,  are  available 
for  TOultiy  products. 

W  The  majority  of  analyses  for 
processed  poultry  products  shall  be 
performed  at  the  Science  Division 
Eastern  Laboratory,  as  indicated  in 
paragraph  (e)  of  §  94.3. 

194.303  Analytfcal  methods. 

The  analytical  methods  used  by  the 
USDA  laboratories  to  perform  analyses 
for  processed  poultry  products  are 
found  in  the  latest  edition  of  the  Official 
Methods  of  Analysis  of  the  Association 
of  Official  Analytical  Chemists  (AOAC). 
Association  of  Official  Analytical 
Chemists.  Suite  400, 2200  Wilson 
Boulevard,  Arlington,  VA  22201-3301. 

§94.304  Fees  and  charges. 

(a)  The  fee  charged  for  any  single 
laboratory  analysis  of  processed  poultry 
products  shall  he  obtained  from  the 
schedules  of  charges  in  paragraph  (a)  of 
§  91.37  of  this  sul^apter. 

(b)  The  laboratory  analyses  for 
processed  poultry  products  shall  result 
in  an  additional  fee,  found  in  Table  7  of 
§91.37  of  this  subchapter,  for  sample 
preparation  or  grinding. 

(c)  The  charm  for  any  requested 
lalmratory  analysis  of  processed  poultry 
products  not  listed  shall  be  based  on  the 
standard  hourly  rate  specified  in  §  91.37 
(b)  of  this  subchapter. 

PART  95— PROCESSED  DAIRY 
PRODUCTS 

Sec. 

95.1  General. 

95.2  Definitions. 

95.3  Analyses  available  and  location  of 
laboratory. 

95.4  Analytical  methods. 

95.5  Quality  assurance  programs. 

95.6  Fees  and  charges. 

Aulhoritjr:  Agricultural  Marketing  Act  of 
1946.  secs.  202-208, 60  Stat.  1087,  as 
amended;  7  U.S.C  1621-1627. 

§95.1  General. 

Analytical  services  of  processed  dairy 
products  are  conducted  to  derive  their 
grade  and  quality,  and  to  determine  the 
compliance  of  the  product  with 
applicable  specifications. 

§95.2  Definitions. 

Words  used  in  the  regulations  in  this 
part  in  the  singular  form  will  be  deemed 


to  import  the  plural,  and  vice  versa,  as 
the  case  may  demand.  As  used 
throughout  the  regulations  in  this  part, 
unless  the  context  requires  otherwise, 
the  following  terms  will  be  construed, 
respectively  to  mean: 

ApprovM  laboratory.  A  laboratory  in 
whicn  the  facilities  and  equipment  used 
for  official  testing  have  been  approved 
by  the  Science  Division  Director  as 
being  adequate  to  perform  the  necessary 
official  tests  in  accordance  with  this 
part,  or  the  Milk  Marketing 
Administrator  laboratories  and  Resident 
Ckader  Dairy  laboratories  granted 
approval  ^  the  Dairy  Division  Director. 

Buffer.  Tne  food  product  usually 
known  as  butter,  as  defined  in  the 
Butter  Act  of  1923  (Pub.  L.  519  of  the 
67th  Congress). 

Cheese.  The  fresh  or  matured  product 
obtained  by  draining  after  coagulation  of 
milk,  cream,  skimmed  or  partly 
skimmed  milk,  or  a  combination  of 
some  or  all  these  products. 

Complete  Kohman  analysis.  Analysis 
used  for  moisture,  fat,  and  salt 
determinations  in  butter  and  margarine. 
A  weighed  portion  is  heated  to  drive  ofi 
the  moisture  and  then  reweighed  to 
determine  the  moisture  content.  The  fat 
is  extracted  using  ether,  and  the 
remaining  solids  are  weighed  to 
determine  fat  content.  The  solids  are 
then  dissolved,  and  the  salt  content  is 
determined  by  titration  with  standard 
silver  nitrate  solution? 

Concentrated  milk,  plain  condensed 
milk  or  evaporated  milk.  The  liquid 
food  obtained  by  removing  water 
partially  from  milk. 

Com-soya-milk.  A  blended  and 
formulated  food  consisting  of  com  meal, 
soybean  flour,  and  nonfat  dry  milk  that 
is  enriched  with  vitamins  and  minerals. 

Curd.  The  coagulated  portion  of  milk, 
used  in  making  ^eese,  or  one  of  the 
components  of  butter. 

Cusum  control  chart.  The  cusum 
chart  is  a  graphical  presentation  of  a 
cusum  value  representing  variability  or 
cumulative  deviation,  of  individual  test 
results  with  the  means  of  the  analytical 
data,  from  ail  participating  and 
approved  laboratories  in  the  quality 
control  study.  It  can  detect  a  subtle 
trend  and  bias  with  a  reported  result  as 
it  is  occurring  for  a  particular  analysis 
of  an  individual  laboratory. 

Dairy  products.  Butter,  cheese 
(whether  natural  or  processed),  skim 
milk,  cream,  whey  or  buttermilk 
(whether  dry,  evaporated,  stabilized  or 
condensed),  frozen  desserts  and  any 
other  food  product  which  is  prepared  or 
manufactured  in  whole  or  in  part  or 
fractions  from  any  of  the  aforesaid 

Eroducts,  as  the  Administrator  may 
ereafter  designate. 


Dry  milk.  The  pasteurized  product 
resulting  from  the  removal  of  water  from 
milk  which  contains  lactose,  milk 
proteins,  milk  fat.  and  milk  minerals  in 
the  same  relative  proportions  as  in  the 
frash  milk  from  which  it  is  made. 

Percent  curd.  The  percentage  for  the 
proteinaceous  substance,  referred  to  as 
curd,  is  obtained  in  butter  by  difference. 
The  sum  of  the  percentages  for 
moisture,  fat.  and  salt  is  subtracted  from 
100,  giving  the  percent  of  curd. 

Process  cheese.  The  cheese  made  by 
comminuting  and  mixing,  with  the  aid 
of  heat,  one  or  more  cheeses  of  the  same 
or  two  or  more  varieties,  with  the 
addition  of  an  emulsifying  agent. 

Salt.  Refined  sodium  chloride 
meeting  the  requirements  of  the  Food 
Chemical  Codex. 

Sweetened  condensed  milk.  The 
liquid  or  semi-liquid  food  made  by 
evaporating  a  mixture  of  milk  and 
refined  sugar  (sucrose)  or  any 
combination  of  refined  sugar  (sucrose) 
and  refined  com  sugar  (dextrose). 

§  95,3  Analyses  available  and  location  of 
laboratory. 

(a)  Some  of  the  wide  array  of  analyses 
for  each  product  available  are  listed  by 
the  category  of  processed  dairy  product 
as  follows: 

(1)  Dry  milk  and  related  products: 
Aflatoxin  Mi.  alkalinity  of  ash. 
antibiotic,  ash,  bacterial  direct 
microscopic  count,  coliform  count, 
density,  dispersibility,  fat,  flavor, 
fortified  Vitamin  A,  Usteria 
monocytogenes,  moisture,  oxygen, 
phosphatase,  protein.  Salmonella, 
scorched  particles,  solubility  index. 
Staphylococcus,  titratable  acidity,  and 
whey  protein  nitrogen. 

(2)  Condensed  milk  and  related 
products:  Aflatoxins  M|  and  M2, 
chlordane  residue,  extraneous  material, 
fat.  Listeria  monocytogenes,  sugar 
(sucrose),  and  total  solids. 

(3)  Cheese  and  related  products: 
Aflatoxin  M|,  ash.  calcium,  extraneous 
material,  fat.  meltability  (process 
cheese),  moisture,  nitrite,  pH, 
phosphatase,  pyrethrin  residue. 
Salmonella,  salt,  and  Staphylococcus 
aureus. 

(4)  Butter  and  related  products:  Acid 
degree  value,  coliform  count,  complete 
Kohman  analysis,,copper  content,  curd, 
enterococci  coimt,  fat,  free  fatty  acid, 
iron  content,  moisture,  peroxide  value, 
pH.  phosphatase,  presumptive 
Escherichia  coli,  proteolytic  count,  salt, 
and  yeast  and  mold. 

(5)  Corn-soya-milk:  Bostwick 
(cooked).  Bostwick  (uncooked),  crude 
fiber,  density,  fat,  flavor,  moisture, 
protein,  and  sieve  test. 
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(b)  The  Science  Division  Midwestern 
Laboratory  conducts  the  majority  of 
laboratory  analyses  for  processed  dairy 
products  to  derive  their  analytical 
requirements  used  to  determine  the 
compliance  of  the  product  with 
applicable  Federal  or  State  government 
specihcations.  The  location  of  this 
laboratory  is  as  follows:  USDA,  AMS. 
Science  Division,  Midwestern 
Laboratory,  3570  North  Avondale 
Avenue,  Chicago,  IL  60618. 

S95.4  Analytical  methods. 

The  three  analytical  manuals  used  by 
the  USDA  laboratory  to  perform  the 
majority  of  analyses  for  processed  dairy 
products  are  listed  as  follows: 

(a)  Official  Methods  of  Analysis  of  the 
Association  of  Official  Analytical 
Chemists  (AOAC),  Association  of 
Official  Analytical  Chemists,  suite  400, 
2200  Wilson  Boulevard,  Arlington,  VA 
22201-3301. 

(b)  Standard  Methods  for  the 
Examination  of  Dairy  Products. 

American  Public  Health  Association, 
1015  Eighteenth  Street.  NW., 
Washington,  DC  20036. 

(c)  U.S.  Department  of  Agriculture’s 
Instructions  for  Resident  Grading 
Quality  Control  Service  Programs  and 
Laboratory  Analysis,  DA  Instruction 
918-RL,  AMS,  Dairy  Division,  Dairy 
Grading  Section,  PO  Box  96456, 
Washington,  DC  20090-6456. 

S  95.5  Quality  assurance  programs. 

(a)  Each  month  two  different  quality 
assurance  (QA)  check  samples  of  nonfat 
dry  milk  will  be  sent  by  the  Science 
Division  (SD)  to  each  applicable  Dairy 
Division  resident  grader  laboratory,  as 
listed  in  the  current  edition  of  "Dairy 
Plants  Surveyed  and  Approved  for 
USDA  Grading  Service”,  USDA,  AMS, 
Dairy  Division,  Washington,  DC.  Each 
month  these  approved  resident  grader 
laboratories  will  also  receive  a  QA 
sample  of  butter  from  the  SD 
Midwestern  Laboratory.  These  QA  dairy 
product  samples  shall  be  identified  as 
proficiency  check  samples  to  the 
participants. 

(b)  The  butter  QA  proficiency  sample 
will  be  analyzed  for  fat,  pH,  salt,  curd, 
and  moisture.  Both  nonfat  dry  milk  QA 
proficiency  samples  will  be  analyzed 
and  evaluated  for  fat.  moisture, 
titratable  acidity,  solubility  index, 
scorched  particles.  Vitamin  A,  coliform. 
Standard  Plate  Count  (SPC),  Direct 
Microscopic  Clump  Count  (DMCC), 
penicillin,  whey  protein  nitrogen,  flavor 
and  grade. 

(c)  Each  participating  analyst  will 
receive  a  monthly  comparison  of 
laboratory  results  in  a  report  prepared 
by  the  director  of  the  SD  Midwestern 


Laboratory.  All  reported  data  will  be 
statistically  analyzed  and  individual 
laboratory  outlier  data  will  be 
highlighted  in  the  report.  The  standard 
deviation  and  mean  value  of  each 
statistically  analyzed  test  result  shall  be 
included  in  the  report.  Copies  of  the 
report  will  be  sent  to  the  Dairy  Division 
National  Field  office  and  the  Dairy 
Division  in  Washington.  DC. 

(d)  On-site  laboratory  reviews  of  the 
Dairy  Division’s  resident  grader 
laboratories  shall  be  conducted.  The 
purpose  of  the  reviews  by  the  Science 
Division  is  to  assess  continued 
conformance  of  each  laboratory  with 
method  and  equipment  requirements  of 
the  USDA-approved  procedures  for 
testing  of  processed  dairy  products. 
During  the  visit,  the  reviewer  completes 
a  checklist  on  the  procedures  used, 
physical  facilities,  equipment,  materials 
used,  records  kept,  and  quality 
assurance,  as  well  as  other  areas  of  a 
laboratory’s  oiieration. 

§95.6  Fees  and  charges. 

(a)  The  fee  charged  for  any  single 
laboratory  analysis  of  processed  dairy 
products  shall  be  obtained  from  the 
schedules  of  charges  in  paragraph  (a)  of 
§  91.37  of  this  subdiapter. 

(b)  The  charge  for  any  requested 
laboratory  analysis  of  processed  dairy 
products  not  listed  shall  be  based  on  the 
standard  hourly  rate  specified  in 

§  91.37,  (b)  of  this  subchapter. 

PART  96— COTTONSEED  SOLD  OR 
OFFERED  FOR  SALE  FOR  CRUSHING 
PURPOSES  (CHEMICAL  ANALYSIS 
AND  UNITED  STATES  OFFICIAL 
GRADE  CERTIFICATION) 

Subpait  A— Cottonseed  Chemists — 
Licensing  Regulations 

Scope 

Soc. 

96.1  General. 

Definitions 

96.2  Terms  defined. 

Licensed  Cottonseed  Chemists 

96.3  Application  for  license  as  cottonseed 
chemist;  form. 

96.4  Examination  of  applicant. 

96.5  Period  of  license;  renewals. 

96.6  Conditions  in  licensing. 

96.7  Sustained  proficiency;  suspension  of 
license  of  cottonseed  chemist. 

96.8  Annual  review  of  licensed  chemist. 

96.9  Fees  for  grading  and  certification. 

96.10  Records  of  analyses;  inspection  of 
certificate  recordkeeping. 

96.11  Official  and  unofficial  samples; 
analyses;  certificate. 

96.12  Unlicensed  persons  shall  not  analyze 
and  certify  the  grade  of  official  samples. 

96.13  Grade  certificate;  form. 

96. 1 4  Reports  of  licensed  chemists. 


Sec. 

96.15  Information  of  violations. 

96.16  Licensed  chemists;  suspension  or 
revocation  of  license. 

96.17  Revoked  license  to  be  returned  to 
Division. 

96.18  Duplicate  license. 

96.19  Information  on  grading  to  be  kept 
confidential. 

Fees  and  Chnigee 

96.20  Fee  for  chemist’s  license. 

96.21  Fee  for  certificates  to  be  paid  by 
licensee  to  Service. 

96.22  Fees  for  the  review  of  grading  of 
cottonseed. 

Subpart  B— Official  Cottonseed  Grade 
Calculations 

96.23  General. 

96.24  Definitions,  cottonseed  quality 
analysis  terms. 

96.25  Determination  of  grade. 

96.26  Determination  of  quantity  index. 

96.27  Determination  of  quality  index. 

96.28  Calculation  of  grades  of  official 
samples. 

96.29  Analysis  and  certification  of  samples 
and  grades. 

Authority:  Agricultural  Marketing  Act  of 
1946,  secs.  203,  205, 60  Stat.  1087, 1090,  as 
amended,  (7  U.S.Q  1622, 1624). 

Subpart  A— Cottonseed  Chemists— 
Licensing  Regulations 

Scope 

§96.1  General. 

Licenses  are  issued  to  chemists  of 
laboratories  involved  in  the  grading  of 
cottonseed.  A  chemist  that  has  passed 
examinations  for  analyst  proficiency 
and  for  official  standards  used  for 
grading  shall  be  issued  a  license  to 
perform  quality  analyses  for  grade 
determinations  of  cottonseed. 

Definitions 

§  96.2  Terms  defined. 

Words  used  in  the  regulations  in  this 
subpart  in  the  singular  form  will  import 
the  plural,  and  vice  versa,  as  the  case 
may  demand.  As  used  throughout  the 
regulations  in  this  subpart,  unless  the 
context  requires  otherwise,  the 
following  terms  will  be  construed  to 
mean: 

Blind  check  sample.  A  sample 
designated  to  check  the  routine 
analytical  testing  performance  of  the 
licensed  USDA  cottonseed  chemist.  The 
cottonseed  is  originally  mixed  in  bulk 
quantities  at  a  Division  laboratory  and 
packaged  so  that  it  is  a  representative 
portion  for  the  samples  forwarded  to  all 
chemists  in  a  region  under  a  certain 
number  code.  An  oil  mill  representative 
and  official  cottonseed  sampler 
repackage  and  identify  the  cottonseed  as 
an  official  sample  so  that  it  would  be 
blind  or  unknown  as  a  check  sample  to 
the  analyst. 
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Commercial  laboratory.  A  chemical 
laboratory  operatedby  an:individual, 
brm.'Or  coloration  in  which^one  or 
more  persons  are  engagedtin  the 
chemical  analysis  of  materials  for  the 
public. 

Cotton  gin.  The  machine  or  device 
used  to  separate  the  cotton  fiber  from 
the  cottonseed. 

Cottonseed.  The  word  “cottonseed”  as 
used  in  this :pait  means  the  seed,  after 
having  been  put  through  the  usual  and 
customary  process  known  as  cotton 
ginning.  ^  any  cotton  produced  within 
the  continental  United  States. 

Dispute.  A  disagreement  between 
parties  as  to  the  true  grade  of  a  sample 
of  cottonseed  analyzed  andigraded  by  a 
licensed  diemist. 

License.  A  license  issued  under  the 
Act  by  the  Secretary. 

Licensed  cottonseed  chemist.  A 
person  licensed  under  the  Act  by  the 
Secretary  to  make  quantitative  and 
qualitative  clmmical  analyses  of  official 
samples  of  cottonseed,  according  to  the 
methods  prescribed  by  the  Director  of 
the  Division,  and  to  certify  the  grade 
according  to  the  official  cottonseed 
standards  of  the  United  States. 

Licensed  cottonseed  sampler.  A 
person  licensed  by  the  Secretary  to  draw 
and  to  certify  the  authenticity  of 
samples  of  cottonseed  in  accordance 
with  the  regulations  in  this  subpart. 

Lot.  That  parcel  or  quantity  of 
cottonseed,  offered  for  sale  or  tendered 
for  delivery,  or  delivered  on  a  sale  or 
contract  of  sale,  in  height  cars,  trucks, 
wagons,  or  otherwise  in  the  quantities 
and  within  the  time  limits,  prescribed 
from  time  to  time  by  the  Director  of  the 
AMS  Cotton  Division,  for  the  drawing 
and  preparation  of  official  samples  by 
licensed  cottonseed  samplers. 

Official  cottonseed  standards.  The 
official  standards  of  the  United  States 
for  the  grading,  sampling,  and  analyzing 
of  cottonseed  sold  or  offered  for  sale  for 
crushing  purposes,  established  May  23. 
1932,  and  amendments 'thereto. 

Official  sample.  A  specimen  of  not 
less  than  2  pounds  of  cottonseed,  drawn 
and  prepar^  by  a  licensed  cottonseed 
sampler  and  certified  as  representative 
of  a  certain  identified  lot,  in  accordance 
with  the  regulations  in  this  subpart. 

Owner.  A  person -Who  throu^ 
financial  interest  owns  or  controls,  or 
has  the  disposition  of  either  cottonseed 
or  of  samples  of  cottonseed. 

Society.  The  American  Oil'ChemistS* 
Soci0ty'(AOCS),.P.O.  Box  3489, 1608 
Broadmoor  Drive,  Champaign,  IL 
61826-3489. 

Supervisor  of  cetttonseed  chemists.  An 
officer  of  the  Science  Division 
designated  as  such  by  the  Director. 


Licensed  Cottonseed  Chemists 

196:8  Application  for  Hcenee  as 
cottonseed  chemist;  form. 

(a)  Application  for  a  license  to 
analyze  and  grade  cottonseed  ^all  be 
made  to  the  Director  on  a  fonn 
fumi^ed  for  the  purpose  by  the  Science 
Division. 

(b)  Each  application  shall  be  in 
English,  shall  be  signed  by  the 
applicant,  and  ^all  contain  or  be 
accompanied  by  satisfactory  evidence: 

(1) That  the  applicant  is  at  least  25 
years  of  age  and  that  the  applicant  is  an 
actual  resident  of  the  continental  United 
States; 

(2)  That  the  ^plicant  holds  a. degree 
in  chemistry  or  chemical  engineering 
from  a  recognized  college  or  university, 
and  has  had  not  less  than  3  years 
practical  experience  in  laboratory  work, 
in  which  the  applicant  shall  have 
analyzed  quantitatively  and 
qualitatively  samples  of  cottonseed;  or 
in  the  absence  of  a  degree  from  a 
recognized  coll^  or  university .^that 
the  applicant  has  had  at  least  5  years 
practical  laboratory  .experience,  3  years 
of  which  shall  have  been^devoted 
chiefly  to  the  analysis  of  samples  of 
cottonseed: 

(3)  That  the  applicant  hasno  financial 
interest,  or  is 'in  the  employ  of  anyone 
havinge  financial  interest  in  any 
cottonseed  oil  mill  or  cotton  ginning 
establishment; 

(4)  That  the  applicant  agrees  to 
comply  with  and  abide  by  the  terms  of 
the  Act  and  these  regulations  so  far  as 
they  may  relate  to  him -or  her; 

(5)  That'the  applicant  is  an 
independent  analytical  diemist  or  an 
employee  of  a  commercial  analytical 
laboratory;  and 

(6)  That  the  applicant  owns  or  will 
have  the  use  of  all  of  the  apparatus 
specified  in  the  regulations,. established 
hereunder  for  the  analysis  and  grading 
of  cottonseed. 

(c)  Every  chemist  licensed  hereunder 
to  analyze  cottonseed  and  to  certify  the 
grade  thereof  shall  comply  with  the 
Society’s  official  analytical  test  methods 
and  other  methods  of  analysis  approved 
by  the  Director. 

(d)  The  applicant  shall  furnish  such 
additional  information,  as  the  Director 
shall  at  any  time  find  to'be.necessaFy. 
to  the  consideration  of  the  submitted 
application. 

(e) Upon  receipt  of  an  incomplete  nr 
improperly  executed  application. the 
applicant  will  be  notified  of  the 
deficiency  in  the  application.  If  the 
application  is  not  corrected  and 
returned  within  30  days  Tollowing  the 
date  of  notification,  this  application  will 


be  considered  as  having  been 
abandoned. 

§96.4  Examination  of  applicanL 
Each.applicanttor  a  license  as  a 
chemist  and  each  licensed  chemist 
shall,  when  requested,  submit  to  a 
practical  examination  and  written  test, 
to  show  an  ability  to  analyze  and  grade 
cottonseed.  These-examinations  can 
only  be  administered  by  the  supervisor 
of  cottonseed  chemists.  The  chemist’s 
failure  to  pass  such  tests  may  be 
considered  sufficient.ground  for 
withholdii^  the  issuance  of  a  license  or 
of  a  renewal  of  a  license. 

§96.5  Period  of  licensa;  renewals. 

The  period  for  which  a  license  may  be 
issued  shall  be  from  the  first  day  of 
August,  until,  and  including  the  31st 
day  of  July,  following.  Renewals  shall  be 
for  not  more  than  1  year  beginning  with 
the  first  day  of  August  of  each  year, 
provided  that  licenses  issued  on  and 
after  June  1  of  any  year  shall  be  for  the 
period  ending  on  July  31  of  the 
following  year. 

§96.6  Conditions  in  licensing. 

(a)  It  shall  be  a  condition  of  the 
licensing  of  any  person  and  of  the 
retention by  -him  or  her  of  a  license,  that 
during  the  active  cotton  season  each 
year,  the  licensee  shall  be  engaged  in  or 
in  connection  with  the  grading  of 
cottonseed;  that  each  cottonseed  sample 
offered  for  grading  shall  be  analyzed 
and', grade  certified  by  the  licensee,  in 
accordance  with  the. official  cottonseed 
standards  of  the  United  States;  and  that 
the  USDA  license  of  the  cottonseed 
chemist  shall  not  be  used  or  be  allowed 
to  be  usedifor  any  improper  purpose. 

(b)  A  USDA  licensed  cottonseed 
chemist  shall  be  required  to  participate 
in  each  quality  assurance  program  and 
each  collaborative  study  for  the 
analytical  testing  of  cottonseed  as 
follows: 

,(1)  The  licensed  chemist  must 
participate  in  the  Americem  Oil 
Chemists’  Society  (AOCS)  cottonseed 
series  which  requires  the  testing  of  10 
known  cottonseed- samples  per  year  for 
foreign  matter,  .moisture,  free  fatty  acids, 
oil,  and  ammonia. 

(2)  The  licensed  chemist  must  analyze 
and  issue  a  grade  for  10  blind 
cottonseed  check  samples  per  year  from 
the  Science  .Division.  These  blind  check 
samples  will  be  submitted  as  ‘Official” 
samples. 

,(3)  The  chemist  shall  participate  in  all 
collaborative  cottonseed  analytical 
method  validation  studies,  initiated  by 
the  Division  Director. 

(cjfiach  .licensed -chemist  shall  keep 
his  orber  license  conspicuously  posted 
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at  the  place  where  he  or  she  functions 
as  a  chemist,  or  in  such  other  place  as 
may  be  approved  by  the  Division 
Director. 

(d)  Each  licensed  chemist  must  pay  in 
a  timely  manner  an  annual  licensing 
renewal  fee  and  other  charges  and  fees 
assessed  by  the  Division,  as  listed  in 
§§  96.20  and  96.21.  In  the  event  the 
chemist  fails  to  pay  the  annual  license 
renewal  fee  by  the  31st  day  of  August, 
the  chemist  will  be  sent  a  written  notice 
of  a  7-day  review  by  the  Director  for  the 
suspension  of  his  or  her  license. 

1 96.7  Suatained  proficiency;  auapenalon 
of  llcenae  of  cottonaeed  chemiat 

(a)  Sustained  proficiency  in  the 
analysis  of  the  two  check  sample  series 
is  required  to  maintain  a  license.  If  a 
licensed  chemist  fails  to  perform 
satisfactorily  during  a  1  year  period  on 
either  the  AOCS  or  the  USDA  check 
cottonseed  series,  the  chemist  shall  be 
placed  on  probation  for  1  year, 
providing  that  the  person  achieves  a 
passing  score  (90  or  higher)  on  a  retake 
of  the  proficiency  examination.  In  the 
event  that  the  chemist  fails  the 
examination,  he  or  she  may  be  subject 
to  an  immediate  suspension  of  the 
license. 

(b)  Failure  to  perform  satisfactorily 
with  either  quality  assurance  program 
during  a  1  year  probationary  period  may 
also  result  in  suspension  of  the  license. 

(c)  Pending  final  action  by  the 
Director  to  suspend  a  license  of  a 
cottonseed  chemist,  a  written  notice  of 
such  suspension  shall  be  given  to  the 
respective  licensee,  accompanied  by  a 
statement  of  the  reasons  therefore. 
Within  7  days  after  receipt  of  notice  and 
statement  of  reasons  by  a  licensee,  an 
appeal  may  be  filed  in  writing  with  the 
EHrector  supported  by  any  argument  or 
evidence  as  to  why  the  license  should 
not  be  suspended.  After  expiration  of 
the  7-day  period  and  consideration  of 
such  argument  and  evidence,  the 
Director  shall  take  such  action,  as 
deemed  appropriate,  with  respect  to  a 
suspension. 

(d)  Upon  termination  of  service  as  a 
cottonseed  chemist  or  suspension  of 
such  license,  such  licensee  shall 
surrender  the  license  immediately  to  the 
supervisor  of  the  cottonseed  chemists. 

(e)  The  minimum  period  of  license 
suspension  for  a  cottonseed  chemist 
shall  be  1  year,  after  which  the  chemist 
may  reapply  and  be  reexamined  for  a 
USDA  license. 

(f)  At  the  expiration  of  any  period  of 
suspension  of  such  license,  unless  in 
the  meantime  it  be  revoked,  the  dates  of 
the  suspension  period  shall  be  endorsed 
thereon  and  returned  to  the  licensed 


chemist  to  whom  it  was  originally 
issued. 

1 96.8  Annual  review  of  licensed  chemist 
Each  licensed  chemist  shall  be  subject 

to  an  annual  on-site  review,  by  the 
supervisor  of  the  cottonseed  chemists, 
to  assess  the  chemist’s  continued 
conformance  with  procedure  and 
equipment  requirements  of  official 
analytical  test  methods. 

1 96.9  Fsss  for  grading  and  cartlf Icatlon. 
Whenever  any  licensed  chemist  shall 

grade  and/or  certify  any  cottonseed  or 
samples  for  a  fee,  the  fee  charged  shall 
be  reasonable,  unconditional, 
nondiscriminatory,  and  shall  be  in 
accordance  with  a  schedule  previously 
submitted  to  and  approved  by  the 
Division.  The  schedule  shall  include  the 
certificate  fee  provided  for  in  §96.21. 

S  96.1 0  Records  of  analysaa;  Inspection  of 
certificate  recordkeeping. 

(a)  Certificate  recordkeeping 
responsibilities.  The  laboratory  shall 
have  an  adequate  system  for  the 
numbering  and  accounting  of  issued 
official  cottonseed  certificates. 

Provisions  shall  be  made  for 
consecutively  numbering  all  cottonseed 
grade  certificates  issued  and  listing  in  a 
separate  journal  certificate  numbers 
with  the  sample  identification  for 
accurate  billing. 

(b)  Retention  of  records  for 
inspection.  Each  licensed  chemist,  shall 
keep,  or  shall  cause  to  be  kept  for  him 
or  her,  for  a  ]}eriod  of  at  least  3  years 
after  date  of  analysis,  a  record  of  the 
analysis  of  each  individual  sample  of 
cottonseed  graded  by  the  licensee. 

(c)  Each  licensed  chemist  shall  permit 
any  authorized  officer  or  agent  of  the 
Department  to  inspect  or  examine,  on 
any  business  day  during  normal 
business  hours,  books  and  records 
relating  to  analyses  of  cottonseed 
samples  and  issuance  of  cottonseed 
grade  certificates  under  the  Act  and  the 
regulations  in  this  subpart. 

S  96.1 1  Official  and  unofficial  aamplea; 
analyses;  certificate. 

(a)  Each  licensed  cottonseed  chemist 
shall  designate  a  certificate  number 
fiom  a  series  of  assigned  numbers  to 
each  official  sample  of  cottonseed  as 
received  and  shall  analyze  and  certify 
over  his  or  her  signature  the  grade  of 
each  sample  or  lot  of  cottonseed  in  the 
order  of  its  receipt. 

(b)  Each  such  sample  which  is  in 
proper  condition  for  analysis  under 
these  regulations  and  which  is 
accompanied  by  the  certificate  of  a 
licensed  cottonseed  sampler  certifying  it 
to  be  an  official  sample  that  represents 
an  identified  lot  of  cottonseed  shall  be 


considered  an  official  sample.  In  any 
case  where  the  original  sample  is  lost  or 
destroyed  before  analysis,  the  duplicate 
thereof,  retained  by  the  licensed 
cottonseed  sampler,  as  provided  in 
§  61.34  of  this  subchapter,  shall  become 
the  official  sample.  Each  licensed 
chemist  shall  retain  for  at  least  2  weeks 
a  portion  of  each  official  sample  first 
analyzed;  and  in  any  case  where  a 
review  is  requested  under  §  61.8  of  this 
subchapter,  such  retained  portion  shall 
be  considered  an  official  sample  for 
purposes  of  review  analysis. 

(c)  Each  such  sample  which  is;  (1)  Not 
sufficient  for  proper  analysis  as  an 
official  sample  under  these  regulations, 
or 

(2)  Not  accompanied  by  a  certificate 
of  a  licensed  cottonseed  sampler,  or 

(3)  Not  believed  to  be  samples  of  the 
same  seed  represented  by  an  official 
sample  (except  duplicates  or  lost  or 
destroyed  official  samples)  shall  be 
considered  an  unofficial  sample  and  the 
licensed  cottonseed  chemist’s  certificate 
of  the  grade  thereof  shall  be  plainly 
marked:  “Sample  not  official;  grade 
applies  to  sample  only.’’  This  paragraph 
shall  not  apply  to  mill  control  or  crush 
samples. 

S  96.12  Unlicensed  persons  shall  not 
analyze  and  certify  the  grade  of  official 
samples. 

(a)  No  person  shall  in  any  way 
represent  that  he  or  she  is  a  chemist 
licensed  under  the  Act,  unless  that 
person  holds  a  license  issued  under  the 
Act.  Title  18  U.S.C.  1001,  Crimes  and 
Criminal  Procedures,  makes  it  a 
criminal  offense  to  knowingly  and 
willfully  make  such  false 
representations. 

(b)  Only  licensed  chemists  shall 
analyze  and  certify  the  grade  of  official 
cottonseed  samples. 

§  96.1 3  Grade  certificate;  form. 

Each  grade  certificate  issued  under 
the  Act  by  a  licensed  chemist  shall  be 
in  a  form,  approved  for  the  purpose  by 
the  Director  and  shall  embody  within  its 
written  or  printed  terms; 

(a)  The  caption  "Cottonseed  Grade 
Certificate.’’ 

(b)  The  serial  number  assigned  to  it. 

(c)  The  date  and  place  of  issuance. 

(d)  A  statement  certifying  that  the 
analysis  of  the  cottonseed  sample  was 
made  according  to  the  methods 
approved  by  the  Director  of  the  Division 
and  that  the  grade  given  is  according  to 
the  official  standards  of  the  United 
States. 

(e)  A  statement  of  the  condition  of  the 
lot  of  cottonseed  as  repo’-ted  by  the 
sampler,  and  in  cases  where  the  sample 
was  submitted  by  a  licensed  sampler. 
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the  name  and  license  number  of  the 
sampler. 

({)  The  identification  of  each  lot  of 
cottonseed  by  the  marks  and  notations 
by  which  the  seed  was  identified  at  the 
time  the  sample  was  taken,  and  the 
origin  of  the  cottonseed  by  county  and 
State. 

(g)  All  analytical  data  required  by  the 
Director. 

(h)  The  signature  and  license  number 
of  the  chemist.  In  addition,  the  grade 
certificate  may  include  any  other  matter 
consistent  with  the  Act  or  the 
regulations  in  this  part.  Two  copies  of 
the  grade  oertificate  form  shall  ^ 
submitted  to  and  approved  by  the 
Division,  before  use  by  a  licensed 
chemist.  A  copy  .of  each  certificate  shall 
be  mailed 'to  a  designated  office  of  .the 
Division  within  36  hours  after  its 
issuance. 

§  96.14  Reports  of  licensed  chemists. 

Each  licensed  chemist  shall 
periodically,  when  requested  by  the 
Director,  make  reports  on  forms 
furnished  for  the  purpose  by  the 
Division,  concerning  the  activities  as 
such  licensed  chemist. 

§  96.1 5  Informstion  of  violations. 

Whenever  any  person  licensed  under 
this  part  becomes  aware  of  information 
relating  to  the  violation  of  the  Act  or 
these  regulations,  such  person  shall 
inform  the  Director  of  the  Division  of 
the  alleged  violations. 

f  96.16  Licensed  chemists;  suspension  or 
revocation  of  license. 

The  Director  may,  without  a  hearing, 
suspend  or  revoke  the  license  issued  to 
a  licensed  chemist  upon  written  request 
and  a  satisfactory  statement  of  reasons 
submitted  by  such  licensed  chemist. 
Pending  final  action  by  the  Secretary, 
the  Director  may,  whenever  such  action 
is  deemed  necessary,  suspend  or  revoke 
the  license  of  any  licensed  chemist 
when  such  licensed  chemist: 

(a)  Has  ceased  to  perform  services  as 
such  chemist; 

(b)  Has  knowingly  or  carelessly 
analyzed  cottonseed  improperly; 

(c)  Has  violated  or  evaded  any 
provision  of  the  Act  or  the  regulations 
so  far  as  they  relate  to  the  licensee; 

(d)  Has  used  the  license  or  allowed  it 
to  be  used  for  any  fraudulent  or 
improper  purposes;  or 

(e)  Has  in  any  manner  become 
incompetent  or  incapacitated  to  perform 
the  duties  of  a  licensed  chemist. 

In  such  cases  the  Director  shall  give 
wrritten  notice  of  the  suspension  or 
revocation  to  the  licensed  chemist, 
accompanied  by  a  statement.of  the 
reasons  therefor.  Within  10  days  after 


the  receipt  of  tbe  aforesaid  notice  and 
statement  of  reasons  by  such  licensee, 
the  individual  may  file  an  appeal,  in 
writing,  with  the  Secretary,  supported 
by  any  argument  or  evidence  that  the 
licensee  may  wish  to  offer,  as  to  why  the 
license  should  not  be  suspended  or 
revoked.  After  the  expiration  of  the 
aforesaid  10-day  period  and 
consideration  of  such  argument  and 
evidence,  the  Secretary  will  take  such 
action  as  is  deemed  appropriate  with 
respect  to  such  suspension  or 
revocation.  When  no  appeal  is  filed 
within  the  prescribed  10  days,  the 
license  shall  be  automatically 
suspended  or  revoked. 

196.17  Revoked  licanM  to  b«  rotumed  to 
Division. 

If  a  license  issued  to  a  licensed 
chemist  is  revoked,  such  license  shall  be 
returned  to  the  Division. 

§  96.1 8  Duplicate  license. 

Upon  satisfactory  proof  of  the  loss  or 
destruction  of  a  license  issued  to  a 
licensed  chemist,  a  duplicate  thereof 
may  be  issued  under  the  same  or  a  new 
number. 

§96JI9  Information  on  grading  to  be  kept 
confidential 

Every  person  licensed  under  the  Act 
as  a  licensed  chemist  shall  keep 
confidential  all  information  secured  by 
the  licensee,  relative  to  cottonseed 
analyzed  and  graded  by  the  licensee. 

The  licensee  ahall  not  disclose  such 
information  to  any  person,  except  to  the 
owner  or  custodian  of  the  seed  in 
question,  or  to  an  authorized  agent  of 
the  Department. 

Fees  and  Charges 

§  96.20  Fee  for  chemist’s  license. 

(a)  The  fee  for  the  examination  of  an 
applicant  for  a  license  as  a  chemist  to 
analyze  and  certify  the  grade  of 
cottonseed  shall  be  $1100.00. 

(b)  The  examination  fee  shall  be  paid 
at  the  time  the  application  is  filed  or  at 
a  time  prior  to  the  administration  of  the 
examinations.  This  fee  shall  be  paid 
regardless  of  the  outcome  of  the 
licensing  examinations.  The 
examination  fee  shall  be  nonrefundable 
to  the  applicant;  however,  in  the  evident 
of  death  of  the  applicant  prior  to  the 
examination,  full  payment  of  the  fee 
may  be  returned  to  the  applicant’s 
beneficiary.  If  an  application  is  filed 
with  an  insufficient  fee,  the  application 
and  fee  submitted  will  be  returned  fo 
the  applicant. 

fc)  For  each  renewal  of  a  chemist’s 
license,  the  fee  shdli.be'$275.00. 


§  96.21  Fee  for  jcortHicates  to  be  paid  by 
licensee  to  Service. 

(a)  To  cover  the  cost  of  administering 
the  regulations  in  this  part,  each 
licensed  cottonseed  chemist  shall  pay  to 
the  Service  $3.00  for  each  certificate  of 
the<gradeiof  cottonseed  issued  by  the 
licensee. 

(b)  Upon  receipt  of  a  statement  from 
the  Service  each  month,  showing  the 
number  of  certificates  issued  by  the 
licensee,  such  licensee  will  forward  the 
appropriate  remittance  in  the  form  of  a 
check,  draft,  or  money  order  payable  to 
the  “Agricultural  Marketing  Service, 
USDA.’’ 

§  96.22  Feet  for  the  review  of  grading  of 
cottonseed. 

For  the  review  of  the  grading  of  any 
lot  of  cottonseed,  the  fee  shall  be  $60.00. 
Remittance  to  cover  such  fee,  .in  the 
form  of  a  check,  draft,  or  money  order 
payable  to  the  “Agricultural  Marketing 
Service,  USDA’’  shall  accompany  each 
application  for  review.  For  each  such 
fee  collected,  $20.00  shall  be  disbursed 
to  each  of  the  two  licensed  chemists 
designated  to  make  reanalysis  of  such 
seed. 

Subpart  B— Official  Cottonseed  Grade 
Calculations 

§96.23  General. 

Using  method.s  prescribed  by  the 
Science  Division, 'the  licensed 
cottonseed  chemist  makes  quantitative 
and  qualitative  chemical  analyses, 
certificating  the  grade  according  to  the 
official  cottonseed  standards  of  the 
United 'States. 

§96.24  Definitions,  cottonseed  quality 
analysis  terms. 

Words  used  in  thexegulations  in  this 
subpart  in  the  singular  form  will  import 
the  plural,  and -vice  versa,  as  the  case 
may  demand.  As  used  throughout  the 
regulations  in  this  subpart,  unless  the 
context  requires  otherwise,  the 
following  terms  will  be  construed  to 
mean: 

Cottonseed  quality  analysis.  In 
determining  the  quality  of  cottonseed, 
testing  is  performed  by  licensed 
chemists  for  total  composition  of  oil, 
ammonia,  moisture,  free  fatty  acids,  and 
foreign  matter.  These  individual 
analytical  factors  of  cottonseed  samples 
are  combined  to  form  indexes  of 
quantity  and  quality,  vihich-in  turn  are 
used  to  determine  the  official  grade  of 
cottonseed,  in  accordance  with  the 
United  States  Official  Standards  for 
Grades. 

Foreign  matter.  The  foreign  matter  in 
cottonseed  includes  boll  portions,  sand, 
dirt,  stones  or  gravel,  hulls,  leaves, 
stems,  unginned  locks  of  cotton,  lint 
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cotton,  immature  seeds,  and  any 
noncotton  extraneous  material. 

Official  grade.  The  official  grade  is  the 
product  of  the  quantity  index  times  the 
quality  index,  and  it  is  determined  by  a 
representative  official  sample  of 
cottonseed,  graded  by  a  licensed 
chemist  under  the  supervision  of  the 
United  States  Etopartment  of 
Agriculture.  The  base  grade  for 
cottonseed  is  100.0. 

Quality  index.  The  quality  index 
measures  the  deterioration  of  cottonseed 
in  oil  and  meal  and  takes  into  account 
the  excesses  of  moisture,  foreign  matter 
and  free  fatty  acids. 

Quantity  wdex.  The  quantity  index 
measures  the  oil  and  cake  or  meal  in  the 
cottonseed  and  takes  into  account 
variations  in  the  quantity  of  oil  and 
ammonia. 

§  96.2S  Determination  of  grade. 

The  grade  of  cottonseed  shall  be 
cletermined  from  the  analysis  of 
samples,  and  it  shall  be  the  result,  stated 
in  the  nearest  whole  or  half  numbers, 
obtained  by  multiplying  a  quantity 
index  by  a  quality  index  and  dividing 
the  result  by  100.  The  quantity  index 
and  the  quality  index  shall  be 
determined  as  hereinafter  provided. 

(a)  The  basis  grade  of  cottonseed  shall 
be  CTade  100. 

(5)  High  grades  of  cottonseed  shall  be 
those  grades  above  100. 

(c)  Low  grades  of  cottonseed  shall  be 
those  grades  below  100. 

(d)  Grades  for  American  Pima 
cottonseed  shall  be  suffixed  by  the 
designation  “American  Pima”  or  by  the 
.■symbol  “AP.” 

§  %.26  Determination  of  quantity  index. 

The  quantity  index  of  cottonseed  shall 
be  determined  as  follows: 

(a)  For  Upland  cottonseed,  the 
quantity  index  shall  equal  four  times  the 
percentage  of  oil,  plus  six  times  the 
percentage  of  ammonia,  plus  five. 

Co)  For  American  Pima  cottonseed,  the 
quantity  index  shall  equal  four  times  the 
percentage  of  oil,  plus  six  times  the 
percentage  of  ammonia,  minus  ten. 

§  96.27  Determination  of  quality  index. 

The  quality  index  of  cottonseed  shall 
be  an  index  of  purity  and  soundness, 
and  shall  be  determined  as  follows; 

(a)  Prime  quality  cottonseed. 
Cottonseed,  that  by  analysis,  contains 
not  more  than  1.0  percent  of  foreign 
matter,  not  more  than  12.0  percent  of 
moisture,  and  not  more  than  1.8  percent 
of  free  fatty  acids  in  the  oil  in  the  seed, 
shall  be  known  as  prime  quality 
cottonseed  and  shall  have  a  quality 
index  of  100. 

(b)  Below  prime  quality  cottonseed. 
The  quality  index  of  cottonseed  that,  by 


analysis,  contains  foreign  matter, 
moisture,  or  free  fatty  acids  in  the  oil  in 
the  seed,  in  excess  of  the  percentages 
prescribed  in  paragraph  (a)  of  this 
section,  shall  be  found  by  reducing  the 
quality  index  of  prime  quality 
cottonseed  as  follows: 

(1)  Four-tenths  of  a  unit  for  each  0.1 
percent  of  free  fatty  acids  in  the  oil,  in 
the  seed,  in  excess  of  1.8  percent. 

(2)  One-tenth  of  a  unit  for  each  0.1 
percent  of  foreign  matter  in  excess  of  1.0 
percent. 

(3)  One-tenth  of  a  unit  for  each  0.1 
percent  of  moisture  in  excess  of  12.0 
percent. 

(c)  Off  quality  cottonseed.  Cottonseed 
that  has  b^n  treated  by  either 
mechanical  or  chemical  process  other 
than  the  usual  cleaning,  drying,  and 
ginning  (except  sterilization  required  by 
the  United  Slates  Department  of 
Agriculture  for  quarantine  purposes)  or 
that  are  fermented  or  hot,  or  that  upon 
analysis  are  found  to  contain  12.5 
percent  or  more  of  free  fatty  acids,  in  the 
oil,  in  the  seed,  or  more  than  10.0 
percent  of  foreign  matter,  or  more  than 
20.0  percent  of  moisture,  or  more  than 
25.0  percent  of  moisture  and  foreign 
matter  combined,  shall  be  designated  as 
“off  quality  cottonseed.” 

(d)  Below  grade  cottonseed. 
Cottonseed,  the  grade  of  which,  when 
calculated  according  to  §  96.23  is  below 
grade  40.0,  shall  be  designated  as 
“below  grade  cottonseed.”  and  a 
numerical  grade  shall  not  be  indicated. 

S  96.28  Calculation  of  grades  of  official 
samples. 

(a)  Data  on  certificates  of  official 
cottonseed  analyses  shall  be  expressed 
as  follows: 

Foreign  Matter  to — 0.1  percent 
Oil  to — 0.1  percent 
Ammonia  to— 0.01  percent 
Free  Fatty  Acid,  wnen  5%  or  under,  to — 0.1 
percent 

Free  Fatty  Acid,  when  over  5%,  to — 0.5 
percent 

Quantity  Index  to — 0.01  percent 
Quality  Index  to — 0.1  percent 

Cd)  Grade  to  whole  or  half  units, 
whiclxever  actual  calculation  is  nearest 
shall  be  determined  as  follows: 

(1)  The  calculation  of  grades  shall  be 
made  by  tlie  method  of  disregarding  the 
figures  to  the  right  of  the  second 
decimal  place. 

(2)  Calculated  grades  ending  with 
.2500  through  .7499  will  be  considered 
to  be  in  the  .25  through  .74  range,  and 
will  be  reported  to  the  nearest  half 
grade. 

(3)  Calculated  grades  ending  with 
.7500  through  .2499  will  be  considered 
to  be  in  the  .75  through  .24  range,  and 
will  be  reported  to  the  nearest  whole 
grade. 


§  96.29  Analysis  and  certification  of 
samples  and  grades. 

The  certification  of  samples  of 
cottonseed,  and  the  analysis  and 
certification  of  grades  of  cottonseed 
shall  be  performed  in  accordance  with 
methods,  approved  from  time  to  time  for 
the  purposes  by  the  Director,  or  a 
designated  representative. 

PART  97— PLANT  VARIETY  AND 
PROTECTION 

Scope 

Sec. 

97.1  General. 

Definitions 

97.2  Meaning  of  words. 

Administration 

97.3  Plant  Variety  Protection  Board. 

The  Application 

97.5  General  requirements. 

97.6  Application  for  certificate. 

97.7  Statement  of  an  applicant. 

97.8  Specimen  requirements. 

97.9  Drawings  and  photographs. 

97.10  Parts  of  an  application  to  be  filed 
together. 

97.11  Application  accepted  and  filed  when 
received. 

97.12  Number  and  filing  dale  of  an 
application. 

97.13  When  the  owner  is  deceased  or 
legally  incapacitated. 

97.14  Joint  applicants. 

97.15  Assigned  novel  varieties  and 
certificates. 

97.16  Amendment  by  applicant. 

97.17  Papers  of  completed  application  to  be 
retained. 

97.18  Applications  handled  in  confidence. 

97.19  Publication  of  pending  applications. 

97.20  Abandonment  for  failure  to  respond 
within  tlie  time  limit. 

97.21  Extension  of  time  for  a  reply. 

37.22  Revival  of  an  application  abandoned 
for  failure  to  reply. 

97.23  Voluntary  withdrawal  and 
abandonment  of  an  application. 

97.24  Assignee. 

Examinations.  Allowances,  and  Denials 

97.100  Examination  of  applications. 

97.101  Notice  of  allowance. 

97.102  Amendments  after  allowance. 

97.103  Issuance  of  a  certificate. 

97.104  Application  or  certificate 
abandoned. 

97.105  Denial  of  an  application. 

97.106  Reply  by  applicant;  request  for 
reconsideration. 

97.107  Reconsideration  and  final  action. 

97.108  Amendments  after  final  action. 

Correction  of  Errors  in  Certificate 

97.120  Corrected  certificate— office  mistake. 

97.121  Corrected  certificate — applicant’s 
mistake. 

Reissuance  of  Certificate 

97.122  Certified  seed  only  election. 
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Sac. 

Aatignmanta  and  Racording 
97.130  Recording  of  assignments. 

07.131  Conditionai  assignments. 

97.132  Assignment  records  open  to  public 
inspection. 

Maiidng  or  l.abaHag  ProriaioDa 
97.140  After  filing. 

07.141  After  iaauance. 

97.142  For  testing  or  increase. 

97.143  Certified  seed  only. 

97.144  Additional  marki^  or  labeling. 

Attomeya  and  Ageata 

97.150  Right  to  be  represented. 

97.151  Authorization. 

97.152  Revocation  of  authorization; 
vrithdrawaL 

97.153  Persona  recognized. 

97.154  Government  employees. 

97.155  Signatures. 

97.156  Addresses. 

97.157  Professional  conduct 
07.158  Advertising. 

Faea  and  Charges 

97.175  Fees  and  charges. 

97.176  Fees  payable  in  advance. 

97.177  Method  of  payment 
07.178  Refunds. 

97.179  Copies  and  certified  copies. 
Availability  of  Offka  Records 
97.190  When  op>en  records  are  available. 
Protest  Proceedings 

97.200  Protests  to  the  grant  of  a  certificate. 

97.201  Protest  proceedings. 

Priority  Contest 

97.205  Definition;  when  declared. 

97.206  Preparation  for  priority  contest 
between  applicants. 

97.207  Preparation  of  priority  papers  and 
declaration  of  priority  contest. 

97.208  Burden  of  prool 

97.209  Preliminary  statement  on  novel 
variety  develoi^  in  the  United  States. 

97.210  Preliminary  statement  on  novel 
variety  develo{^  in  a  foreign  country. 

97.211  Statements  sealed  before  filing. 

97.212  Correction  of  a  statement  on  motion. 

97.213  Failure  to  file  statements. 

97.214  Access  to  preliminary  statements. 

97.215  Dissolution  at  the  request  of  the 
Commissioner. 

97.216  Concession;  abandonment. 

97.217  Affidavits  and  exhibits. 

97.218  Matters  considered  in  determining  a 
priority. 

97.219  Recommendation  by  the 
Commissioner. 

97.220  Decision  by  the  Commissioner. 

97.221  Status  of  claims  of  defeated 
applicant 

97.222  Second  priority  contest. 

Appeal  to  the  Secretary 

97.300  Petition  to  the  Secretary. 

97.301  Commissioner’s  answer. 

97.302  Decision  by  the  Secretary. 

97.303  Action  following  the  decision. 

General  Procedures  in  Priority,  Protest,  or 
Appeal  Proceedings 

97.400  Extensions  of  time. 


Sac 

97.401  Miscellaneoiu  provisions. 

97.402  Service  of  papers. 

97.403  Manner  of  service. 

Review  of  Dedsiona  by  Courts 
97.500  Appeal  to  U.S.  courts. 

Cease  and  Desist  Proceedings 
97.600  Rules  of  practice. 

Public  Use  Declaration 

97.700  Public  interest  in  wide  usage. 

Pidrlkation 

97.800  Publication  of  public  variety 
descriptions. 

Authority:  Secs.  6,  22, 23,  26,  31, 42  (b), 

43, 56, 57, 91  (c).  Plant  Variety  Protection 
Act,  84  Stat  1542;  7  U.S.C.  2321,  2326,  2352, 
2353, 2356,  2371,  2402  b,  2403,  2426,  2427, 
2501  (c);  29  FR 16210,  as  amended,  37  FR 
6327, 6505;  7  U.S.C  2371. 

Scope 

197.1  General. 

Certificates  of  protection  are  issued  by 
the  Plant  Variety  Protection  office  for 
novel  varieties  of  sexually  reproduced 
plants.  Each  certificate  of  plant  variety 
protection  certifies  that  the  breeder  has 
the  right,  during  the  term  of  the 
protection,  to  prevent  others  fi'om 
selling  the  variety,  offering  it  for  sale, 
reproducing  it,  importing  or  exporting 
it,  or  using  it  in  producing  a  hybrid  or 
different  variety  fiom  it,  as  provided  by 
the  Act. 

Definitions 

f  97.2  Meaning  of  worda. 

Words  used  in  the  regulations  in  this 
part  in  the  singular  form  will  import  the 
plural,  and  vice  versa,  as  the  case  may 
demand.  The  definitions  of  terms 
contained  in  the  Act  shall  apply  to  such 
terms  when  used  in  this  part.  As  used 
throughout  the  regulations  in  this  part, 
imless  the  context  requires  otherwise, 
the  following  terms  will  be  construed  to 
mean; 

Abandoned  application.  An 
application  which  has  not  been  pursued 
to  completion  within  the  time  allowe.d 
by  the  Office  or  has  been  voluntarily 
abandoned. 

Act.  The  Plant  Variety  Protection  Act 
(7  U.S.C.  2321  et  seq.). 

Administrator.  The  Administrator  of 
the  Agricultural  Marketing  Service  of 
the  U.S.  Department  of  Agriculture,  or 
any  other  officer  or  employee  of  the 
Department  of  Agriculture  to  whom 
auffiority  has  heretofore  been  delegated, 
or  to  whom  authority  may  hereafter  be 
delegated,  to  act  in  his  or  her  stead. 

Applicant.  The  person  who  applied 
for  a  certificate  of  plant  variety 
protection. 

Application.  An  application  for  plant 
variety  protection  under  the  Act. 


Assignee.  A  person  to  whom  an  owner 
assigns  his/her  rights  in  whole  or  in 
part. 

Board.  The  Plant  Variety  Protection 
Board  appointed  by  the  Secretary. 

Certificate.  A  certificate  of  plant 
variety  protection  issued  under  the  Act 
by  the  Office. 

Certified  seed.  Seed  which  has  been 
determined  by  an  official  seed  certifying 
agency  to  conform  to  standards  of 
genetic  purity  and  identity  as  to  variety, 
which  standards  have  been  approved  by 
the  Secretary. 

Commissioner.  The  Examiner  in  Chief 
of  the  Office. 

Decision  and  order.  Includes  the 
Secretary’s  findings  of  fact;  conclusions 
with  respect  to  all  material  issues  of  fact 
and  law,  as  well  as  the  reasons  or  basis 
therefor:  and  order. 

Examiner.  An  employee  of  the  Plant 
Variety  Protection  Office  who 
determines  whether  a  certificate  is 
entitled  to  be  issued.  The  term  shall,  in 
all  cases,  include  the  Commissioner. 

Foreign  application.  An  application 
for  plant  variety  protection  filed  in  a 
foreign  coimtry. 

Hearing  Clerk.  The  Hearing  Clerk, 

U.S.  Department  of  Agriculture, 
Washington,  DC. 

Hearing  Officer.  An  Administrative 
Law  Judge,  U.S.  Department  of 
Agriculture,  or  other  officer  or  employee 
of  the  Department  of  Agriculture,  duly 
assigned  to  preside  at  a  hearing  held 
pursuant  to  the  rules  of  this  part. 

Hybrid.  It  shall  be  defined  as  set  forth 
in  the  regulations  vmder  the  Federal 
Seed  Act  (Secs.  201. 2(y)  of  this  chapter). 

Office  or  Plant  Variety  Protection 
Office.  The  Plant  Variety  Protection 
Office,  Science  Division,  AMS,  USDA. 

Official  Journal.  The  “Official  Journal 
of  the  Plant  Variety  Protection  Office.” 

Owner.  A  breeder  who  developed  or 
discovered  a  variety  for  which  plant 
variety  protection  may  be  applied  for 
under  the  Act,  or  a  person  to  whom  the 
rights  to  such  variety  have  been 
assigned  or  transferred. 

Person.  An  individual,  partnership, 
corporation,  association,  government 
agency,  or  other  business  or 
governmental  entity. 

Secretary.  The  Secretary  of 
Agriculture  of  the  United  States  or  any 
offier  officer  or  employee  of  the  U.S. 
Department  of  Agriculture,  to  whom 
authority  has  heretofore  been  delegated, 
or  to  whom  authority  may  hereafter  be 
delegated  to  act  in  his  or  her  stead. 

Seed  certifying  agency.  It  shall  be 
defined  as  set  forth  in  the  Federal  Seed 
Act  (53  Stat.  1275). 

Sale  for  other  than  seed  purposes. 

The  transfer  of  title  to  and  possession  of 
the  seed  by  the  owner  to  a  grower  or 
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other  person,  for  reproduction  for  the 
owner,  for  testing,  or  for  experimental 
use,  and  not  for  commercial  sale  of  the 
seed  or  the  reproduced  seed  for  planting 
purposes. 

Administration 

S  97.3  Plant  Variety  Protection  Board. 

(a)  The  Plant  Variety  Protection  Board 
shall  consist  of  14  members  appointed 
for  a  2-year  term.  The  Board  shall  be 
appointed  every  2  years  and  shall 
consist  of  individuals  who  are  experts 
in  various  areas  of  varietal  development. 
The  membership  of  the  Board,  which 
shall  include  farmer  representation, 
shall  be  drawn  approximately  equally 
from  the  private  or  seed  industry  sector 
and  from  the  government  or  public 
sector.  No  member  shall  be  eligible  to 
act  on  any  matter  involving  any  appeal 
or  questions  under  section  44  of  the  Act, 
in  which  the  member  or  his  or  her 
enmloyer  has  a  direct  financial  interest. 

(b)  The  functions  of  the  Board  are  to: 

(1)  Advise  the  Secretary  concerning 
adoption  of  rules  and  regulations  to 
facilitate  the  proper  administration  of 
the  Act; 

(2)  Make  advisory  decisions  on  all 
appeals  from  the  examiner  or 
Commissioner; 

(3)  Advise  the  Secretary  on  the 
declaration  of  a  protected  variety  open 
to  use  in  the  public  interest;  and 

(4)  Advise  the  Secretary  on  any  other 
matters  under  the  regulations  in  this 
part. 

(c)  The  proceedings  of  the  Board  shall 
be  conducted  in  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92-463),  Administrative  Regulations 
of  the  U.S.  Department  of  Agriculture  (7 
CFR  part  25).  and  such  additional 
operating  procedures  as  are  adopted  by 
members  of  the  Board. 

The  Application 

f97.5  General  requirements. 

(a)  Protection  under  the  Act  shall  be 
afforded  only  as  follows: 

(1)  Nationals  and  residents  of  the 
United  States  shall  be  eligible  to  receive 
all  of  the  protection  under  the  Act. 

(2)  Nationals  and  residents  of  Member 
States  of  the  International  Union  for  the 
Protection  of  New  Varieties  of  Plants 
shall  be  eligible  to  receive  the  same 
protection  under  the  Act  as  is  provided 
to  nationals  of  the  United  States. 

(3)  Persons  who  are  not  entitled  to 
protection  under  paragraph  (a)(1)  or  (2) 
of  this  section,  and  who  are  nationals  of 
a  foreign  state  which  is  not  a  member 
of  the  International  Union  for  the 
Protection  of  New  Varieties  of  Plants, 
shall  be  entitled  to  only  so  much  of  the 
protection  provided  under  the  Act.  as  is 


afforded  by  such  foreign  state  to 
nationals  of  the  United  States,  for  the 
same  genus  and  species  under  the  laws 
of  such  foreign  state  in  effect  at  the  time 
that  the  application  for  protection  under 
the  Act  is  filed,  except  where  further 
protection  under  the  Act  must  be 
provided  in  order  to  avoid  the  violation 
of  a  treaty  to  which  the  United  States  is 
a  party. 

(b)  Applications  for  certificates  shall 
be  made  to  the  Plant  Variety  Protection 
Office.  An  application  shall  consist  of: 

(1)  A  completed  application  form, 
except  that  the  section  specifying  that 
seed  of  the  variety  shall  be  sold  by 
variety  name  only,  as  a  class  of  certified 
seed,  need  not  be  completed  at  the  time 
of  application. 

(2)  A  completed  set  of  the  exhibits,  as 
specified  in  the  application  form,  unless 
the  examiner  waives  submission  of 
certain  exhibits  as  unnecessary,  based 
on  other  claims  and  evidence  presented 
in  conneciion  with  the  application. 

(3)  Language  and  legibility:  (i) 
Applications  and  exhibits  must  be  in 
the  English  language  and  legibly 
written,  typed  or  printed. 

(ii)  Any  interlineation,  erasure, 
cancellation,  or  other  alteration  must  be 
made  in  permanent  ink  before  the 
application  is  signed  and  shall  be 
clearly  initialed  and  dated  by  the 
applicant  to  indicate  knowledge  of  such 
fact  at  the  time  of  signing. 

(4)  To  determine  the  extent  of 
reciprocity  of  the  protection  to  be 
provided  under  the  Act,  persons  filing 
an  application  for  plant  variety 
protection  in  the  United  States  under 
the  provisions  of  paragraph  (a)(3)  of  this 
section  shall,  upon  request  >,  furnish  the 
Plant  Variety  Protection  Office  with  a 
copy  of  the  current  plant  variety 
protection  laws  and  regulations  for  the 
country  of  which  the  applicant  is  a 
national,  and  an  accurate  English 
translation  of  such  laws  and  regulations. 

(c)  Application  and  exhibit  forms 
shall  be  issued  by  the  Commissioner. 
(Copies  of  the  forms  may  be  obtained 
from  the  Plant  Variety  Protection  Office, 
Science  Division,  AMS.  USDA,  room 
500,  National  Agricultural  Library 
Building,  Beltsville,  Maryland  20705.) 

(d)  Effective  the  date  of  these 
regulations  and  rules  of  practice,  the 
signature  of  the  applicant,  or  his  or  her 
agent  or  attorney  on  any  affidavit  or 
other  statement  filed  pursuant  to  these 
regulations  and  rules  constitutes  a 


>  Copies  and  translations  of  foreign  laws  and 
regulations  will  be  requested  only  if  they  are  not 
in  the  files  of  the  Plant  Variety  Protection  Office. 
Applicants  may  learn  whether  such  a  request  will 
be  made  by  erriting  to  the  address  given  in 
paragraph  (c)  of  this  section  or  by  ^ling  (301)  344- 
2518. 


certification  by  the  applicant.  The 
signature  certifies  that  all  information 
relied  on  in  any  affidavit  or  statement 
filed  in  the  course  of  the  proceeding  is 
knowingly  correct  and  false  claims  have 
not  been  made  to  mislead. 

f  97.6  Application  for  certificate. 

(d)  An  application  for  a  plant  variety 
protection  certificate  shall  be  signed  by, 
or  on  behalf,  of  the  applicant. 

(b)  The  application  shall  state  the  full 
name,  including  the  full  first  name  and 
the  middle  initial  or  name,  if  any,  and 
the  capacity  of  the  person  executing  it. 

(c)  The  fees  for  filing  an  application, 
and  search  or  examination,  shall  be 
submitted  with  the  application  in 
accordance  with  §§97.175  through 
97.178. 

(d)  The  applicant  shall  submit  with 
the  application  at  least  2,500  seeds  of 
the  viable  basic  seed  required  to 
reproduce  the  variety. 

§  97.7  Statement  of  an  applicant 

(а)  The  applicant,  by  signing  a 
completed  application,  slates  in 
accordance  with  section  42  of  the  Plant 
Variety  Protection  Act  that: 

(1)  The  applicant  believes  himself  or 
herself,  or  his  or  her  privies,  to  be  the 
original  and  first  brewer  or  discoverer 
of  the  variety  for  which  a  certificate  is 
solicited: 

(2)  The  applicant,  or  his  or  her 
privies,  has  sexually  reproduced  the 
variety: 

(3)  The  applicant  does  not  know  and 
does  not  believe  that  the  variety  was 
ever  a  public  variety  before  the  date  of 
determination; 

(4)  The  applicant  is  a  sole  or  joint 
owner  of  the  variety; 

(5)  The  variety  was  not  a  public 
variety  more  than  1  year  prior  to  the 
effective  filing  date  of  the  application; 

(б)  Before  the  date  of  determination  of 
the  variety  by  the  owner,  or  his  or  her 
privies,  or  more  than  1  year  before  the 
effective  filing  date  of  the  application, 
the  variety  was  not  effectively  available 
to  workers  in  this  country  and 
adequately  described  by  a  publication 
reasonably  deemed  a  part  of  the  public 
technical  knowledge  in  this  country, 
which  description  must  include  a 
disclosure  of  the  principal 
characteristics  by  which  the  variety  is 
distinguished;  and 

(7)  The  applicant,  or  his  or  her 
privies,  have  not  offered  for  sale  or 
marketed  the  variety,  with  the 
agreement  of  the  breeder,  in  a  foreign 
state  for  longer  than  6  years  in  the  case 
of  vines,  forest  trees,  fniit  trees,  and 
ornamental  trees,  including,  in  each 
case,  their  rootstocks,  or  for  longer  than 
4  years,  in  the  case  of  all  other  plants. 
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(b)  If  the  same  variety  has  been 
marketed  with  the  agreement  of  either 
the  applicant  or  his  or  her  privies,  the 
applicant  shall  state  the  names  of  the 
countries  in  which  the  variety  was 
marketed,  and  give  the  day,  month,  and 
year  of  first  marketing  in  each  country. 

(c)  When  an  applicant  files  an 
application,  cross-references  to  other 
related  applications  may  be  made,  when 
appropriate. 

|97J  Specimen  requirements. 

(a)  The  applicant  may  be  required  by 
the  examiner  to  furnish  representative 
specimens  of  the  variety,  or  its  flower, 
fmit.  or  seeds,  in  a  quantity  and  at  a 
spedhed  stage  of  growth,  as  may  be 
necessary  to  verify  the  statements  in  the 
application.  Such  specimens  shall  be 
packed  and  forwarded  in  conformity 
with  instructions  furnished  by  the 
examiner.  If  the  applicant  requests  the 
examiner  to  insp^  plants  in  the  field 
before  a  final  decision  is  made,  all  such 
inspection  costs  shall  be  borne  by  the 
applicant  by  payment  of  fees  sufficient 
to  reimburse  the  Office  for  all  costs, 
including  travel,  per  diem  or 
subsistence,  and  salary. 

(b)  Plant  specimens  submitted  in 
support  of  an  application  shall  not  be 
removed  from  the  Office  except  by  an 
employee  of  the  Office  or  other  person 
authorized  by  the  Secretary. 

(c)  Plant  specimens  submitted  to  the 
Office  shall,  except  as  provided  below, 
and  upon  request,  be  returned  to  the 
applicant  at  his  or  her  expense  after  the 
specimens  have  served  their  intended 
purpose.  The  Commissioner,  upon  a 
finding  of  good  cause,  may  require  that 
certain  specimens  be  retained  in  the 
Office  for  indefinite  periods  of  time. 
Specimens  which  are  not  returned  or 
not  retained  as  provided  above  shall  be 
destroyed. 

f  97.9  Drawings  and  photographs. 

(a)  Drawings  or  photographs 
submitted  with  an  application  shall 
disclose  the  distinctive  characteristics  of 
the  variety. 

.(b)  Drawings  or  photographs  shall  be 
in  color  when  color  is  a  distinguishing 
characteristic  of  the  variety,  and  the 
color  shall  be  described  by  use  of 
Nickerson’s  or  other  recognized  color 
chart. 

(c)  Drawings  should  be  sent  flat,  or 
may  be  sent  in  a  suitable  mailing  tube, 
in  accordance  with  instructions 
furnished  by  the  Commissioner. 

(d)  Drawings  or  photographs 
submitted  with  an  application  shall  be 
retained  by  the  Office  as  part  of  the 
application  file. 


§97.10  Parta  of  an  application  to  be  filed 
togathar. 

All  parts  of  an  application,  including 
exhibits,  should  be  submitted  to  the 
Office  together,  otherwise,  each  part 
shall  be  accurately  and  clearly 
referenced  to  the  application. 

§97.11  Application  accepted  and  filad 
whan  received. 

(a)  An  application,  if  materially 
complete  when  initially  submitted,  shall 
be  accepted  and  filed  to  await 
examination. 

(b)  If  any  part  of  an  application  is  so 
incomplete,  or  so  defective  that  it 
cannot  be  handled  as  a  completed 
application  for  examination,  as 
determined  by  the  Commissioner,  the 
applicant  will  be  notified.  The 
application  will  be  held  a  maximum  of 
6  months  for  completion.  Applications 
not  completed  at  the  end  of  the 
prescribed  period  will  be  considered 
abandoned.  The  application  fee  in  such 
cases  will  not  be  refunded. 

§  97.12  Number  and  filing  date  of  an 
application. 

(a)  Applications  shall  be  numbered 
and  dated  in  sequence  in  the  order 
received  in  the  Office.  Applicants  will 
be  informed  in  writing  as  soon  as 
practicable  of  the  number  and  effective 
filing  date  of  the  application. 

(b)  An  applicant  may  claim  the 
benefit  of  the  filing  date  of  a  prior 
foreign  application  in  accordance  with 
section  55  of  the  Act.  A  certified  copy 
of  the  foreign  application  shall  be  filed 
upon  request  made  by  the  examiner.  If 
a  foreign  application  is  not  in  the 
English  Icmguage,  an  English  translation, 
certified  as  accurate  by  a  sworn  or 
official  translator,  shall  be  submitted 
with  the  application. 

§  97.13  When  the  owner  Is  deceased  or 
legally  incapacitated. 

In  case  of  the  death  of  the  owner  or 
if  the  owner  is  legally  incapacitated,  the 
legal  representative  (executor, 
administrator,  or  guardian)  or  heir  or 
assignee  of  the  deceased  owner  may 
sign  as  the  applicant.  If  an  applicant 
dies  between  the  filing  of  his  or  her 
application  and  the  granting  of  a 
certificate  thereon,  the  certificate  may 
be  issued  to  the  legal  representative, 
heir,  or  assignee,  upon  proper 
intervention. 

§97.14  Joint  applicants. 

(a)  Joint  owners  shall  file  a  joint 
application  by  signing  as  joint 
apolicants. 

(b)  If  an  application  for  certificate  is 
made  by  two  or  more  persons  as  joint 
owners,  when  they  were  not  in  fact  joint 
owners,  the  application  shall  be 


amended  prior  to  issuance  of  a 
certificate  by  filing  a  corrected 
application,  together  with  a  written 
explanation  signed  by  the  original 
applicants.  Such  statement  shall  also  be 
signed  by  the  assignee,  if  any. 

(c)  If  an  application  has  been  made  by 
less  than  all  the  actual  joint  owners,  the 
application  shall  be  amended  by  filing 

a  corrected  application,  together  with  a 
written  explanation,  signed  by  all  of  the 
joint  owners.  Such  statement  shall  also 
be  signed  by  the  assignee,  if  any. 

(d)  If  a  joint  owner  refuses  to  join  in 
an  application  or  cannot  be  found  after 
diligent  effort,  the  remaining  owner  may 
file  an  application  on  behalf  of  him  or 
herself  and  the  missing  owner.  Such 
application  shall  be  accompanied  by  a 
written  explanation  and  shall  state  the 
last  known  address  of  the  missing 
owner.  Notice  of  the  filing  of  the 
application  shall  be  forwarded  by  the 
Office  to  the  missing  owner  at  the  last 
known  address.  If  such  notice  is 
returned  to  the  Office  undelivered,  or  if 
the  address  of  the  missing  owner  is 
unknown,  notice  of  the  filing  of  the 
application  shall  be  published  once  in 
the  Official  Journal.  Prior  to  the 
issuance  of  the  certificate,  a  missing 
owner  may  join  in  an  application  by 
filing  a  written  explanation.  A 
certificate  obtained  by  less  than  all  of 
the  joint  owners  under  this  paragraph 
conveys  the  same  rights  and  privileges 
to  said  owners  as  though  all  of  the 
original  owners  had  joined  in  an 
application. 

§  97.1 5  Assigned  novel  varieties  and 
certificates. 

In  case  the  whole  or  a  part  interest  in 
a  variety  is  assigned,  the  application 
shall  be  made  by  the  owner  or  one  of  the 
persons  identified  in  §97.13.  However, 
the  certificate  may  be  issued  to  the 
assignee,  or  jointly  to  the  owner  and  the 
assignee,  when  a  part  interest  in  a 
variety  is  assigned. 

§  97.1 6  Anwndment  by  applicant 

An  application  may  be  amended 
before  or  after  the  first  examination  and 
action  by  the  Office,  after  the  second  or 
subsequent  examination  or 
reconsideration  as  specified  in  §  97.107, 
or  when  and  as  specifically  required  by 
the  examiner.  Such  amendment  may 
include  a  specification  that  seed  of  the 
variety  be  sold  by  variety  name  only  as 
a  class  of  certified  seed,  if  not 
previously  specified  or  if  previously 
declined.  Once  an  affirmative 
specification  is  made,  no  amendment  to 
reverse  such  a  specification  will  be 
permitted  unless  the  variety  has  not 
been  sold  and  labeled  or  publication 
made  in  any  manner  that  the  variety  is 
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to  be  sold  by  variety  name,  only  as  a 
class  of  certified  seed. 

f  97.1 7  Papers  of  completed  application  to 
be  retained. 

The  papers  submitted  with  a 
completed  application  shall  be  retained 
by  the  Office  except  as  provided  in 
§  97.23(c).  After  issuance  of  a  certificate 
of  protection  the  Office  will  furnish 
copies  of  the  application  and  related 
papers  to  any  person  upon  payment  of 
the  specified  fee. 

i  97.1 8  Applications  handled  in 
confidence. 

(a)  Pending  applications  shall  be 
handled  in  confidence.  Except  as 
provided  below,  no  information  may  be 
given  by  the  Office  respecting  the  filing 
of  an  application,  the  pendency  of  any 
particular  application,  or  the  subject 
matter  of  any  particular  application. 
Also,  nor  will  access  be  given  to  or 
copies  furnished  of  any  pending 
application  or  papers  relating  thereto, 
without  written  authority  of  the 
applicant,  or  his  or  her  assignee  or 
attorney  or  agent.  Exceptions  to  the 
above  may  be  made  by  the 
Commissioner  in  accordance  with  5 
U.S.C.  552  and  §  1.4  of  this  title,  and 
upon  a  finding  that  such  action  is 
necessary  to  the  proper  conduct  of  the 
affairs  of  the  Office,  or  to  carry  out  the 
provisions  of  any  Act  of  Congress,  or  as 
provided  in  sections  56  or  57  of  the  Act 
and  §97.19. 

(b)  Abandoned  applications  shall  not 
be  open  to  public  inspection.  However, 
if  an  abandoned  application  is  directly 
referred  to  in  an  issued  certificate  and 
is  available,  it  may  be  inspected  or 
copies  obtained  by  any  person  on 
written  request,  and  with  written 
authority  received  from  the  applicant. 
Abandoned  applications  shall  not  be 
returned. 

(c)  Decisions  of  the  Commissioner  on 
abandoned  applications  not  otherwise 
open  to  public  inspection  (see 
paragraph  (b)  of  this  section)  may  be 
published  or  made  available  for 
publication  at  the  Commissioner’s 
discretion.  When  it  is  proposed  to 
release  such  a  decision,  the  applicant 
shall  be  notified  directly  or  though  the 
attorney  or  agent  of  record,  and  a  time, 
not  less  than  30  days,  shall  be  set  for 
presenting  objections. 

f  97.19  Publication  of  pending 
applicationa. 

Information  relating  to  pending 
applications  shall  be  published  in  the 
Official  Journal  periodically  as 
determined  by  the  Commissioner  to  be 
necessary  in  the  public  interest.  With 
respect  to  each  application,  the  Official 
Joiunal  shall  show  the: 


(a)  Application  number  and  date  of 
filing: 

(b)  The  name  of  the  variety  or 
temporary  designation; 

(c)  The  name  of  the  kind  of  seed;  and 

(d)  Whether  the  applicant  specified 
that  the  variety  is  to  to  sold  by  variety 
name  only  as  a  class  of  certified  seed, 
together  with  a  limitation  in  the  number 
of  generations  that  it  can  to  certified. 
Additional  information,  such  as  the 
name  and  address  of  the  applicant  or  a 
brief  description  of  the  novel  features  of 
the  variety,  may  to  published  only  upon 
request  or  approval  received  from  the 
applicant,  at  the  time  the  application  is 
filed  or  at  any  time  before  ffie  notice  of 
allowance  of  a  certificate  is  issued. 

S 97.20  Abandonment  for  failure  to 
respond  within  the  time  limit 

(a)  Except  as  otherwise  provided  in 

§  97.104,  if  an  applicant  fails  to  advance 
actively  his  or  her  application  within  6 
months  after  the  date  when  the  last 
request  for  action  was  mailed  to  the 
applicant  by  the  Office,  or  within  such 
longer  time  as  may  to  fixed  by  the 
Commissioner,  the  application  shall  be 
deemed  abandoned.  The  application'fee 
in  such  cases  will  not  to  reffinded. 

(b)  The  submission  of  an  amendment 
to  the  application,  not  responsive  to  the 
last  request  by  the  Office  for  action,  and 
any  proceedings  relative  thereto,  shall 
not  operate  to  save  the  application  fi'om 
abandonment. 

(c)  When  the  applicant  makes  a  bona 
fide  attempt  to  advance  the  application, 
and  is  in  substantial  compliance  with 
the  request  for  action,  but  has 
inadvertently  failed  to  comply  with 
some  procedural  requirement, 
opportunity  to  comply  with  the 
procedural  requirement  shall  be  given  to 
the  applicant  before  the  application 
shall  be  deemed  abandoned.  The 
Commissioner  may  set  a  shortened 
period,  not  less  than  30  days,  to  correct 
any  deficiency  in  the  application. 

§  97.21  Extension  of  time  for  a  reply. 

The  time  for  reply  by  an  applicant  to 
a  request  by  the  Office  for  certain  action, 
shall  to  extended  by  the  Commissioner 
only  for  good  and  sufficient  cause,  and 
for  a  specified  reasonable  time.  A 
request  for  extension  shall  to  filed  on  or 
before  the  specified  time  for  reply.  In  no 
case  shall  the  mere  filing  of  a  request  for 
extension  require  the  granting  of  an 
extension  or  state  the  time  for  reply. 

§  97.22  Revival  of  an  application 
abandoned  for  failure  to  reply. 

An  application  abandoned  for  failure 
on  the  part  of  the  applicant  to  advance 
actively  his  or  her  application  to  its 
completion,  in  accordance  with  the 


regulations  in  this  part,  may  to  revived 
as  a  pending  application  within  3 
months  of  such  abandonment,  upon  a 
finding  by  the  Commissioner  that  the 
failure  was  inadvertent  or  unavoidable 
and  without  firaudulent  intent.  A  request 
to  revive  an  abandoned  application 
shall  to  accomptmied  by  a  written 
statement  showing  the  cause  of  the 
failure  to  respond,  a  response  to  the  last 
request  for  action,  and  by  the  specified 
fee. 

f  97.23  Voluntary  withdrawal  and 
abandonment  of  an  application. 

(a)  An  application  may  to  voluntarily 
withdrawn  or  abandoned  by  submitting 
to  the  Office  a  written  request  for 
withdrawal  or  abandonment,  signed  by 
the  applicant  or  his  or  her  attorney  or 
agent  of  record,  if  any,  or  the  assignee 
of  record,  if  any. 

(b)  An  application  which  has  been 
voluntarily  abandoned  may  to  revived 
within  3  months  of  such  abandonment 
by  the  payment  of  the  prescribed  fee 
and  a  showing  that  the  abandonment 
occurred  without  fraudulent  intent. 

(c)  An  original  application  which  has 
been  voluntarily  withdrawn  shall  to 
returned  to  the  applicant  and  may  to 
reconsidered  only  by  refiling  and 
payment  of  a  new  application  fee. 

§97.24  Assignee. 

The  assignee  of  record  of  the  entire 
interest  in  an  application  is  entitled  to 
advance  actively  or  abandon  the 
application  to  the  exclusion  of  the 
applicant. 

Examinations,  Allowances,  and  Denials 

§  97.1 00  Examination  of  applications. 

(a)  [Reserved] 

(b)  Examinations  of  applications  shall 
include  a  review  of  all  available 
documents,  publications,  or  other 
material  relating  to  varieties  of  the 
species  involved  in  the  application, 
except  that  if  there  are  fundamental 
defects  in  the  application,  as 
determined  by  the  examiner,  the 
examination  may  to  limited  to  an 
identification  of  such  defects  and 
notification  to  the  applicant  of  needed 
corrective  action.  However,  matters  of 
form  or  procedure  need  not,  but  may,  to 
raised  by  an  examiner  until  a  variety  is 
found  to  to  novel  and  entitled  to 
protection. 

§  97.1 01  Notice  of  allowance. 

If,  on  examination,  it  shall  appear  that 
the  applicant  is  entitled  to  a  certificate, 
a  notice  of  allowance  shall  to  sent  to  the 
applicant  or  his  or  her  attorney  or  agent 
of  record,  if  any,  calling  for  the  payment 
of  the  prescribed  fee,  which  fee  shall  be 
paid  within  1  month  from  the  date  of 
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the  notice  of  ^lowiDce.  Tfaeieafiier,  a  fee 
for  delayed  peymeut  shell  be  made  at 
required  under  §97.175. 

f  97.108  Amondmenta  aftar  aUoMraooa. 

Amendments  to  the  application,  alter 
the  notice  of  allowance  is  issued,  may 
be  made,  if  the  certificate  has  not  been 
issued. 

§97.193  Isauance  of  a  certificate. 

fa)  After  the  notice  of  allowance  has 
been  issued,  the  prescribed  fee  is 
received  by  the  Office,  and  (he  applicuit 
has  clearly  specified  whether  or  not  the 
variety  shall  be  sold  by  variety  name 
only  asaclass  ofcwtified  seed,  the 
certificate  be  promptly  issued. 

Once  an  election  is  made  and  a 
certificate  issued  specifying  that  seed  of 
the  variety  shall  he  sold  by  variety  name 
only  as  a  class  of  certified  seed,  no 
waiver  of  such  rights  shall  be  permitted 
by  amendment  of  the  certificate. 

(b)  The  certificate  shall  be  delivered 
or  mailed  to  dw  owner. 

§97.104  Application  or  certificata 
abandonad. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  if  the  fee  specific  in 
the  notice  of  allowanoe  is  not  paid 
within  1  mondi  from  the  date  of  the 
notice,  the  application  shall  be 
considered  abandoned. 

(Id  Upon  request  by  the  fHfice.  the 
owner  ^all  rapleiiisfa  the  viable  basic 
seed  sample  of  the  novel  variety.  Upon 
request,  ^e  sample  of  seed  which  has 
been  replaced  shall  be  returned  to  the 
owner,  otherwise  it  shall  be  destroyed. 
Failure  to  replenish  viable  basic  seed 
within  3  months  from  the  date  of 
request  shall  result  in  the  certificate 
being  regarded  as  abandoned.  No  sooner 
than  1  year  aft«r  the  date  of  such 
request,  noticM  of  abwdoned 
certificates  shall  be  published  in  the 
Official  Journal,  indicating  that  the 
variety  has  become  open  for  use  by  the 
public  and,  if  previously  specified  to  be 
sold  by  variety  name  as  '‘citified  seed 
only,"  that  such  restriction  no  longw 
applies. 

(c)  If  the  allowance  fee,  the  viable 
basic  seed  sample  or  the  fee  for  delayed 
payment  are  siA}mitted  within  9  months 
of  the  final  due  date,  it  may  be  accq>ted 
by  the  Commissioner  as  though  no 
abandonment  had  occurred.  For  good 
cause,  the  Commissioner  may  extend  for 
a  reasonable  time  the  period  for 
submitting  a  viable  basic  seed  sample 
belora  dedaring  the  certificate 
abandoned. 

frl)  A  ceitificeto  nay  be  volxmtarily 
abradoned  by  the  applicant  or  his  or  her 
attorn^  oragoit  of  raoord  or  the 
assignee  of  iword  by  notifying  the 


Commissioner  in  writing.  Upon  receipt 
of  such  notice,  the  Commissioner  shall 
publish  a  notice  in  the  Official  Journal 
that  the  variety  has  become  open  for  use 
by  the  piMic,  and  if  previously 
specified  to  be  sold  by  variety  name  as 
"certified  seed  only,"  that  sutch 
restriction  no  longer  applies. 

§97.195  OeoialolanoppHcalien. 

(a)  If  the  variety  is  found  by  the 
examiner  to  be  iu>t  novel,  the 
application  shall  be  denied. 

(b)  In  denying  an  application  for  want 
of  novelty,  the  examiner  shall  eke  the 
reasons  the  application  was  denied. 

When  a  reason  involves  the  citation  of  .. 
certain  material  which  is  complex,  the 
particular  part  of  the  material  relied  on 
shall  be  designated  as  nearly  as 
practicable.  The  pertinence  of  each 
reason,  if  not  obrtous,  shall  be  clearly 
explained. 

(d  If  prior  domestic  certificates  are 
cited  as  a  reason  for  denial,  their 
numbers  and  dates  and  the  names  of  the 
owmrs  shall  be  stated.  If  prior  foreign 
certificates  or  rights  are  cited,  as  a 
reason  fm  denial,  thmr  nationality  or 
country,  numbers  and  dates,  and  the 
names  of  the  owners  rtiall  be  stated,  and 
such  other  data  shall  be  furnished,  as 
may  be  necessary  to  enable  the 
applicant  to  identify  the  cited 
certificates  or  ri^ts. 

(d)  If  jHinted  publications  ai>e  cited  as 
a  reason  for  denial,  the  author  (if  any), 
title,  date,  pag^  or  plates,  and  places  of 
publication,  or  place  where  a  copy  can 
be  found  shall  be  given. 

(e)  When  a  denial  is  based  on  facts 
known  to  the  examinw,  arul  upon 
request  by  the  applicant,  the  denial 
shall  be  supported  by  the  affidavit  of  the 
examiner.  Such  affidavit  shall  be  sut^ect 
to  contradiction  or  explanation  by  the 
affidavits  of  the  appli^t  and  other 
persons. 

(f)  Abandoned  appHcations  may  not 
be  cited  as  reasons  for  denial. 

§97.106  Reply  toy  appHcant;  request  for 
reconsideretion. 

(a)  After  an  adverse  action  by  the 
examiner,  the  applicant  may  respond  to 
the  denial  and  may  request  a 
reconsideration,  with  or  without 
ammidment  of  his  or  her  application. 
Any  amendment  shall  be  responsive  to 
the  reason  or  reasons  for  denial 
specified  by  the  examiner. 

(b)  To  obtain  a  recemsideration,  the 
applicant  shall  submit  a  request  for 
reconsideration  in  writing  and  shall 
specifically  point  out  the  alleged  errors 
in  the  examiner’s  action.  The  applicant 
shall  respond  to  eech  reason  cit^  by 
the  examiner  es  the  basis  for  the  adverse 
action.  A  request  for  reconsideration  of 


a  denial  based  on  a  faulty  form  or 
procedure  may  be  held  in  abeyance  by 
the  Commissioner  until  the  question  of 
novelty  is  settled. 

(c)  An  applicant’s  request  for  a 
reconsideration  must  be  a  bona  fide 
attempt  to  advance  the  case  to  final 
action.  A  general  allegation  by  the 
applicant  that  certain  language  which 
he  or  she  cites  in  tlm  application 
amendment  thmeto  establishes  novelty 
without  specifically  explaining  how  the 
language  distinguishes  the  alleged  novel 
variety  from  the  material  cited  by  the 
examiner  shall  not  be  grounds  for  a 
reconsideration. 

§  97.107  Reconsideration  and  final  action. 

If,  upon  reconsideration,  the 
application  is  denied  by  the 
Commissitmer,  the  applicant  shall  be 
notified  by  the  Commissioner  of  the 
reason  or  reasons  for  denial  in  the  same 
manner  as  after  the  first  examination. 

Any  such  denial  shall  be  final  unless 
appealed  by  the  applicant  to  the 
Secretuy  within  60  days  from  the  date 
of  denial,  in  accordance  with  §§  97.300- 
97.303.  If  the  denial  is  sustained  by  the 
Secretary  on  appeal,  the  denial  shall  be 
final  subject  to  appeal  to  the  courts,  as 
provided  in  §  97.M0. 

§97.108  Amerulments  after  final  action. 

(a)  After  a  final  denial  by  the 
Commissioner,  amendments  to  the 
application  may  be  made  to  overcome 
the  reason  or  reasons  for  denial.  The 
acceptance  or  refusal  of  any  such 
amendment  by  the  Office  and  .uiy 
proceedings  relative  thereto  d>all  not 
relieve  the  applicant  from  the  time  limit 
set  for  mi  appeal  or  an  abandonment  for 
failure  to  reply. 

(b)  No  amendment  of  the  application 
can  be  made  in  an  appeal  proceeding. 
After  decision  on  appeal,  amendments 
can  only  be  made  to  carry  into  effect  a 
recommendation  under  §  97.302(b). 

Correction  of  Errors  in  Certificate 

§  97.1 20  Corrected  certificate — office 
mistake. 

When  a  certificate  is  incorrect  because 
of  a  mistake  in  the  Office,  the 
Commissioner  may  issue  a  corrected 
certificate  stating  the  fact  and  nature  of 
such  mistake,  under  seal,  without 
charge,  to  be  issued  to  the  owner  and 
recorded  in  the  records  at  the  Office. 

§97.121  Corrected  certificate— applicanfe 
mistake. 

When  a  certificate  is  incorrect  because 
of  a  mistake  by  the  applicant  of  a 
clerical  or  typographical  nature,  or  of 
minor  character,  or  in  the  description  of 
the  variety  (including,  but  not  limited 
to,  the  use  of  a  misleading  variety  name 
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or  a  name  assigned  to  a  different  variety 
of  the  same  species),  and  the  mistake  is 
found  by  the  Commissioner  to  have 
occurred  in  good  faith  and  does  not 
require  a  fuller  examination,  the 
Commissioner  may.  upon  payment  of 
the  required  fee  and  return  of  the 
original  certificate,  correct  the  certificate 
by  issuing  a  corrected  certificate,  in 
accordance  with  section  85  of  the  Act. 

If  the  mistake  requires  a  reexamination, 
a  correction  of  the  certificate  shall  be 
dependent  on  the  results  of  the 
reexamination. 

Reissuance  of  Certificate 

§  97.1 22  Certified  seed  only  election. 

When  an  owner  elects  after  a 
certificate  is  issued  to  sell  the  protected 
variety  by  variety  name  only  as  a  class 
of  certified  seed,  a  new  certificate  may 
be  issued  upon  return  of  the  original 
certificate  to  the  Office  and  payment  of 
the  appropriate  fee. 

Assignments  and  Recording 

§  97.1 30  Recording  of  assignments. 

(a)  Any  assignment  of  an  application 
for  a  certificate,  or  of  a  certificate  of 
plant  variety  protection,  or  of  any 
interest  in  a  variety,  or  any  license  or 
grant  and  conveyance  of  any  right  to  use 
of  the  variety,  may  be  submitted  for 
recording  in  the  Office  in  accordance 
with  section  101  of  the  Act  (7  U.S.C. 
2531). 

(b)  No  instrument  shall  be  recorded 
which  is  not  in  the  English  language  or 
which  does  not  identify  the  certificate 
or  application  to  which  it  relates. 

(c)  An  instrument  relating  to  title  of 

a  certificate  shall  identify  the  certificate 
by  number  and  date,  the  name  of  the 
owner,  and  the  name  of  the  novel 
variety  as  stated  in  the  certificate.  An 
instrument  relating  to  title  of  an 
application  shall  identify  an  application 
by  number  and  date  of  filing,  the  name 
of  the  owner,  and  the  name  of  the  novel 
variety  as  stated  in  the  application. 

(d)  If  an  assignment  is  executed 
concurrently  or  subsequent  to  the  filing 
of  an  application,  but  before  its  number 
and  filing  date  are  ascertained,  the 
assignment  shall  identify  the 
application  by  the  date  of  the 
application,  the  name  of  the  owner,  and 
the  name  of  the  novel  variety. 

S  97.1 31  Conditional  assignments. 

Assignments  recorded  in  the  Ofiice 
are  regarded  as  absolute  assignments  for 
Office  purposes  until  canceled  in 
writing  by  both  parties  to  the 
assignment  or  by  a  decree  of  a  court  of 
competent  jurisdiction.  The  Office  shall 
not  determine  whether  conditions 


precedent  to  the  assignment,  such  as  the 
payment  of  money,  have  been  fulfilled. 

f  97.1 32  Assignment  records  open  to 
public  inspection. 

(a)  Assignment  records  relating  to 
original  or  amended  certificates  shall  be 
open  to  public  inspection  and  copies  of 
any  recorded  document  may  be 
obtained  upon  payment  of  the 
prescribed  fee. 

(b)  Assignment  records  relating  to  any 
pending  or  abandoned  application  shall 
not  be  available  for  inspection  except  to 
the  extent  that  pending  applications  are 
published  as  provided  in  section  57  of 
the  Act  and  §  97.19,  or  where  necessary 
to  carry  out  the  provisions  of  any  Act  of 
Congress.  Copies  of  assignment  records 
and  information  on  pending  or 
abandoned  applications  shall  be 
obtainable  only  upon  written  authority 
of  the  applicant  or  his  or  her  assignee, 
or  attorney  or  agent  of  record,  or  where 
necessary  to  carry  out  the  provisions  of 
any  Act  of  Congress.  An  order  for  a  copy 
of  an  assignment  shall  give  the  proper 
identification  of  the  assignment. 

Marking  or  Labeling  Provisions 

197.140  After  filing. 

Upon  filing  an  application  for 
protection  of  a  novel  variety  and 
payment  of  the  prescribed  fee,  the 
owner,  or  his  or  her  designee,  may  label 
the  variety  or  containers  of  the  seed  of 
the  variety  or  plants  produced  fi'om 
such  seed,  sul^tantially  as  follows: 
"Unauthorized  Propagation 
Prohibited — (Unauthorized  Seed 
Multiplication  Prohibited) — U.S.  Variety 
Protection  Applied  For.” 

S  97.1 41  After  issuance. 

Upon  issuance  of  a  certificate,  the 
owner  of  the  novel  variety,  or  his  or  her 
designee,  may  label  the  variety  or 
containers  of  the  seed  of  the  variety  or 
plants  produced  fi'om  such  seed 
substantially  as  follows:  "Unauthorized 
Propagation  Prohibited — (Unauthorized 
Seed  Multiplication  Prohibited) — U.S. 
Protected  Variety.” 

§  97.142  For  testing  or  increase. 

An  owner  who  contemplates  filing  an 
application  and  releases  for  testing  or 
increase,  seed  of  the  variety  or  other 
sexually  reproducible  plant  material 
produced  from  seed  of  the  variety,  may 
label  such  plant  material  or  containers 
of  the  seed  or  plant  substtmtially  as 
follows:  "Unauthorized  Propagation 
Prohibited — For  Testing  (or  Increase) 
Only.” 

$  97.1 43  Certified  seed  only. 

(a)  Upon  filing  an  application,  or 
amendment  thereto,  specifying  seed  of 


the  variety  is  to  be  sold  by  variety  name 
only  as  a  class  of  certified  seed,  the 
owner,  or  his  or  her  designee,  may  label 
containers  of  seed  of  the  variety 
substantially  as  follows:  "Unauthorized 
Propagation  Prohibited — U.S.  Variety 
Protection  Applied  for  Specifying  That 
Seed  of  This  Variety  Is  To  Be  Sold  By 
Variety  Name  Only  as  a  Class  of 
Certified  Seed.” 

(b)  An  owner  who  has  received  a 
certificate  specifying  that  a  variety  is  to 
be  sold  by  variety  name  only,  as  a  class 
of  certified  seed,  may  label  containers  of 
the  seed  of  the  variety  substantially  as 
follows:  "Unauthorized  Propagation 
Prohibited — ^To  Be  Sold  By  Variety 
Name  Only  as  a  Class  of  Certified  Seed 
— U.S.  Protected  Variety.” 

§  97.144  Additional  marMng  or  labeling. 

Additional  clarifying  information  that 
is  not  false  or  misleading  may  be  used 
by  the  owner,  in  addition  to  the  above 
markings  or  labeling. 

Attorneys  and  Agents 

§  97.1 50  Right  to  ba  raprasantad. 

An  applicant  may  actively  advance  an 
application  or  may  be  represented  by  an 
attorney  or  agent  authorized  in  writing. 

§97.151  Authorization. 

Only  attorneys  or  agents  specified  by 
the  applicant  shall  be  allow^  to  inspect 
papers  or  take  action  of  any  kind,  on 
behalf  of  the  applicant,  in  any  pending 
application  or  proceedings. 

§  97.1 52  Revocation  of  authorization; 
withdrawal. 

An  authorization  of  an  attorney  or 
agent  may  be  revoked  by  an  applicant  at 
any  time,  and  an  attorney  or  agent  may 
withdraw,  upon  application  to  the 
Commissioner.  When  the  authorization 
is  so  revoked,  or  the  attorney  or  agent 
has  so  withdrawn,  the  Office  shall 
inform  the  interested  parties  and  shall 
thereafter  communicate  directly  with 
the  applicant,  or  with  such  other 
attorney  or  agent  as  the  applicant  may 
appoint.  An  assignment  will  not  of  itself 
operate  as  a  revocation  of  authorization 
previously  given,  but  the  assignee  of  the 
entire  interest  may  revoke  previous 
authorizations  and  be  represented  by  an 
attorney  or  agent  of  his  or  her  own 
selection. 

§  97.1 53  Persons  recognized. 

Unless  specifically  authorized  as 
provided  in  §  97.151,  no  person  shall  be 
permitted  to  file  or  advance  applications 
before  the  Office  on  behalf  of  another 
person. 

§  97.1 54  Government  employees. 

Officers  and  employees  of  the  United 
States  who  are  disqualified  by  statute 
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(18  U.S.C.  203  and  205)  from  practicing 
as  attorneys  or  agents  in  proceedings  ch- 
other  matters  before  government 
departments  or  agencies,  ^lall  not  be 
eligible  to  represent  applicants,  except 
officers  and  employees  whose  official 
duties  require  the  preparation  and 
proaecution  of  applications  for 
certificates  of  variety  protection. 

197.155  Sifpwturaa. 

Every  document  filed  by  an  attorney 
or  agent  representing  an  applicant  or 
party  to  a  proceeding  in  the  Office  shall 
bear  the  signature  of  such  attorney  or 
agent,  except  documents  which  are 
required  to  be  signed  by  the  applicant 
or  party. 

197.156  Addraaaaa. 

Attorneys  and  agents  practicing  before 
the  Plant  Variety  Fiotecticn  Office  shall 
notify  the  Office  in  writing  of  any 
change  of  address.  The  Office  shall 
address  letters  to  any  person  at  the  last 
address  received. 

i  97.1 57  Profeselonal  conduct 

Attorneys  and  agents  appearing  before 
the  Office  shall  conform  to  the 
standards  of  ethical  and  professional 
conduct,  generally  applicable  to 
attorneys  appearing  before  the  courts  of 
the  United  States. 

S 97.158  Advemslng. 

(a)  The  use  of  advertising,  circulars, 
letters,  cards,  and  similar  material  to 
solicit  plant  variety  protection  business, 
directly  or  indirectly,  is  forbidden  as 
unprofessional  conduct,  and  any  person 
engaging  in  such  solicitation,  or 
associated  with  or  employed  by  others 
who  so  solicit,  shall  be  refrised 
recognition  to  practice  before  the  Office 
or  may  be  suspended,  excluded,  or 
disbaned  from  further  practice  before 
the  Office. 

(b)  The  use  of  simple  professional 
letterheads,  calling  cards,  or  office  signs, 
simple  announcements  necessitated  by 
opening  an  office,  change  of  association, 
or  change  of  address,  distributed  to 
clients  and  friends  and  insertion  of 
listings  in  common  form  (not  display)  in 
a  classified  telephone  or  city  directory, 
and  listings  and  professional  cards  with 
biographical  date  in  standard 
professional  directories,  shall  not  be 
considered  a  violation  of  this  section. 

Fees  and  Charges 

f 97.175  Fees  end  charges. 

The  following  fees  and  charges  apply 
to  the  services  and  actions  specified 
below; 

(a)  Filing  the  application  and 
notifying  ffie  puUic  of  filing — $275 

(b)  Search  or  examination — 2.050 


(c)  Aliowanoe  and  issuance  of 
certificate  and  notifying  public  of 
issuance — 275 

(d)  Revive  an  abandoned 
application — 275 

(e)  Reproduction  of  records,  drawings, 
certificates,  exhibits,  or  printed  material 
(copy  per  page  of  material) — 1 

(f)  Authentication  (each  page) — 1 

(g)  Correcting  or  reissuanca  of  a 
certificate — 275 

(h)  Recording  assignments  (per 
certificate/application) — 25 

(i)  Copies  of  B  x  10  photographs  in 
color — 25 

(])  Additional  fee  for 
reconsideration — 275 

(k)  Additional  fae  for  late  payment — 

25 

(l)  Additional  fee  for  late 
replenishment  of  seed — 25 

(m)  Appeal  to  Secretary  (refundable  if 
appeal  overturns  the  Commissioner’s 
decision) — 2,600 

(n)  Field  inspections  by  a 
representative  of  the  Plant  Variety 
Protection  OfHce  made  at  the  request  of 
the  applicant  shall  be  reimbursable  in 
full  (including  travel,  per  diem  or 
subsistence,  and  salary)  in  accordance 
with  Standardized  Government  Travel 
Regulations. 

(o)  Any  other  service  not  cmvered 
above  will  be  charged  for  at  rates 
prescribed  by  the  Commissions,  but  in 
no  event  shall  they  exceed  $40  per 
employee-hour. 

S  97.1 76  Fees  payable  in  advance. 

Fees  and  charges  shall  be  paid  at  the 
time  of  making  application  or  at  the 
time  of  submitting  a  request  for  any 
action  by  the  Office  for  which  a  fee  or 
charge  is  payable  and  established  in  this 
part. 

f  97.1 77  Method  of  payment 

Checks  or  money  orders  shall  be  made 
payable  to  the  Treasurs  of  the  United 
States.  Remittances  fiom  foreign 
countries  must  be  payable  and 
immediately  negotiable  in  the  United 
States  for  the  full  amount  of  the 
prescribed  fee.  Money  sent  by  mail  to 
the  Office  shall  be  sent  at  the  sender’s 
risk. 

§97.178  Refunds. 

Money  paid  by  mistake  or  excess 
payments  shall  be  refunded,  but  a  mere 
change  of  plans  after  the  payment  of 
money,  as  when  a  party  decides  to 
withdraw  an  application  or  to  withdraw 
an  appeal,  shall  not  entitle  a  party  to  a 
refund.  However,  the  examination  or 
search  fee  shall  be  refunded  if  an 
application  is  voluntarily  abandoned 
pursuant  to  §  97.23(a)  before  a  search  or 
examination  has  b^un.  Amounts  of  $1 


or  less  shall  not  be  refonded  unless 
specifically  demanded. 

§  97.179  Copies  and  certified  copies. 

(a)  Upon  request,  copies  of 
applications,  c»rtificates,  or  of  any 
records,  books,  papers,  drawings,  or 
photographs  in  the  custody  of  the  Office 
and  whitii  are  open  to  the  public,  will 
be  furnished  to  persons  entitled  thereto, 
upon  p>ayment  of  the  prescribed  fee. 

(b)  Upon  request,  copies  will  be 
authenticated  by  imprint  of  the  seal  of 
the  Office  and  certified  by  the  official, 
authorized  by  the  Commissioner  upon 
payment  of  the  prescribed  fee. 

Availability  of  Office  Records 

§97.190  When  open  records  ere  avaiiabie. 

Copies  of  records,  which  are  open  to 
the  public  and  in  the  custody  of  the 
Office,  may  be  examined  in  the  Office 
during  regular  business  hours  upon 
approval  by  the  Commissioner. 

Protest4*roceediiig8 

§  97.200  Protests  to  the  grant  of  a 
certificate. 

Opposition  on  the  part  of  any  person 
to  the  granting  of  a  certificate  shall  be 
permitted  while  an  application  is 
pending  and  for  a  period  not  to  exceed 
5  years  following  the  issuance  of  a 
certificate. 

§97.201  Protest  proceedings. 

(a)  Opposition  shall  be  made  by 
submitting  in  writing  a  petition  for 
protest  proceedings,  which  petition 
shall  be  supported  by  affidavits  and 
shall  show  the  reason  or  reasons  for 
opposing  the  application  or  certificate. 
'The  petition  and  accompanying  papers 
shall  be  filed  in  duplicate.  If  it  appears 
to  an  examiner  that  a  variety  involved 
in  a  pending  application  or  covered  by 
a  certificate  may  not  be  or  may  not  have 
been  entitled  to  protection  under  the 
Act,  a  protest  proceeding  may  be 
permitted  by  the  Commissioner. 

(b)  One  copy  of  the  petition  and 
accompanying  papers  shall  be  served  by 
the  Office  upon  the  applicant  or  owner, 
or  his  or  her  attorney  or  agent  of  record. 

(c)  An  answer,  by  the  applicant  or 
owner  of  the  certificate,  or  his  or  her 
assignee,  in  response  to  the  petition, 
may  be  filed  with  the  Commissioner 
within  60  days  after  service  of  the 
petition,  upon  such  person.  If  no  answer 
is  filed  within  said  period,  the 
Commissioner  shall  decide  the  matter 
on  the  basis  of  the  allegations  set  forth 
in  the  petition. 

(d)  If  the  petition  and  answer  raife 
any  issue  of  fact  needing  proof,  the 
Commissioner  shall  afford  each  of  the 
parties  a  period  of  60  days  in  which  to 
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file  sworn  statements  or  affidavits  in 
suDDort  of  their  respective  positions. 

(e)  As  soon  as  practicable  after  the 
petition  or  the  petition  and  answer  are 
filed,  or  after  the  expiration  of  any 
period  for  filing  sworn  statements  or 
affidavits,  the  ^mmissioner  shall  issue 
a  decision  as  to  whether  the  protests  are 
upheld  or  denied.  The  Commissioner 
may,  following  the  protest  proceeding, 
cancel  any  certificate  issued  and  may 
grant  another  certificate  for  the  same 
novel  variety  to  a  person  who  proves  to 
the  satisfaction  of  the  Commissioner, 
that  he  or  she  is  the  breeder  or 
discoverer.  The  decision  shall  be  served 
upon  the  parties  in  the  manner  provided 
in  §97.403. 

Priority  Contest 

1 97.205  Definition;  when  declared. 

A  priority  contest  may  be  instituted 
by  the  Secretary,  on  his  or  her  own 
motion,  or  upon  the  request  of  any 
person  who  has  applied  for  protection 
on  the  same  variety,  for  which  an 
adverse  certificate  has  been  issued,  for 
the  purpose  of  determining  the  question 
of  priority  between  two  or  more  parties 
claiming  development  or  discovery  of 
the  same  novel  variety;  Provided, 
however.  That  any  person  shall  have 
forfeited  his  or  her  right  to  assert 
priority  when  an  adverse  certificate  has 
been  issued,  if  he  or  she  fails  to  make 
a  request  for  the  institution  of  a  priority 
contest  within  1  year  of  the  publication 
in  the  Official  Journal  of  issuance  of  the 
adverse  certificate  by  the  Secretary,  or  if 
he  or  she  fails  to  make  the  request 
within  the  period  for  taking  action  after 
refusal  of  the  application  on  the  basis  of 
the  adverse  certificate. 

§  97.206  Preparation  for  priority  contest 
between  applicants. 

(a)  Before  a  priority  contest  will  be 
handled  by  the  Office,  an  examiner 
must  determine  that  the  same  novel 
variety  is  involved  in  separate 
applications  filed  by  two  or  more  parties 
and  apparently  certifiable  to  each  of  the 
parties,  subject  to  the  determination  of 
the  question  of  priority. 

(b)  The  fact  that  a  certificate  has  been 
issued  will  not  prevent  a  priority 
contest. 

§  97.207  Preparation  of  priority  papers  and 
declaration  of  priority  contest 

(a)  When  a  priority  question  is  found 
to  exist,  the  examiner  shall  forward  the 
pertinent  files  to  the  Commissioner, 
together  with  a  written  statement 
showing  the  reason  for  the  contest. 

(b)  The  Commissioner  shall  institute 
and  declare  the  priority  contest  by 
forwarding  a  notice  to  each  of  the 
applicants  involved.  Each  notice  shall 


include  the  name  and  residence  of  each 
of  the  other  applicants  or  those  of  his  or 
her  attorney  or  agent,  if  any,  and  of  any 
assignee,  and  will  identify  the 
application  of  each  opposing  party  by 
number  and  filing  date,  or  in  the  case  of 
a  certificate,  by  the  number  and  date  of 
the  certificate.  The  notice  shall  specify 
the  basis  of  the  priority  contest.  The 
notice  shall  specify  a  time,  not  to  exceed 
2  months,  for  filing  preliminary 
statements. 

(c)  When  a  notice  is  returned  to  the 
Office  undelivered,  or  when  one  of  the 
parties  resides  abroad  and  his  or  her 
agent  in  the  United  States  is  unknown, 
notice  may  be  given  once  by  publication 
in  the  Official  Joiimal. 

§  97.208  Burden  of  proof. 

The  parties  to  a  priority  contest  will 
be  presumed  to  have  developed  their 
varieties  in  the  chronological  order  of 
the  filing  dates  of  their  applications  for 
certificates  involved  in  the  priority 
contest,  and  the  burden  of  proof  will 
rest  upon  the  party  who  last  filed  an 
application. 

S  97.209  Preliminary  statement  on  novel 
variety  developed  in  the  United  States. 

(a)  Each  party  to  the  priority  contest 
is  required  to  file  on  or  before  a  date 
fixed  by  the  Office,  a  concise 
preliminary  statement  giving  the  facts 
and  dates  relating  to  the  development  of 
his  or  her  alleged  novel  variety.  The 
preliminary  statement  must  be  signed 
by  the  owner;  Provided,  however.  That 
in  appropriate  circumstances,  as  when 
the  owner  is  dead  or  legally 
incapacitated,  or  a  showing  is  made  of 
inability  to  obtain  a  statement  from  the 
owner,  the  preliminary  statement  may 
be  made  by  the  assignee  or  by  someone 
authorized  or  entitled  to  make  the 
statement,  having  knowledge  of  the 
facts. 

(b)  Preliminary  statements  shall  be 
filed  with  the  Office  in  duplicate.  A 
copy  shall  be  forwarded  to  each 
opposing  party  by  the  Office  as  soon  as 
practicable  after  both  parties  have  filed 
their  statements  within  the  requisite 
period. 

(c)  In  filing  a  preliminary  statement 
each  party  must  show  the  following 
information: 

(1)  The  date  upon  which  the  first 
determination  of  the  novel  variety  was 
made. 

(2)  The  date  upon  which  the  first 
written  description  of  the  novel  variety 
was  made.  If  a  written  description  of  the 
novel  variety  has  not  been  made  prior 
to  the  filing  date  of  the  application,  it 
must  be  so  stated. 

(3)  The  date  of  the  first  act  or  acts 
susceptible  of  proof  (other  than  making 


a  written  description  or  disclosing  the 
novel  variety  to  another  person),  which, 
if  proven,  would  establish 
determination  of  the  novel  variety,  and 
a  brief  description  of  such  act  or  acts.  If 
there  have  been  no  such  acts,  it  must  be 
so  stated. 

(4)  The  date  of  the  actual  production 
of  the  novel  variety.  If  the  novel  variety 
had  not  been  actually  produced  before 
the  filing  date  of  the  application,  it  must 
be  so  stated. 

(d)  When  an  allegation  as  to  the  first 
written  description  (paragraph  (c)(2)  of 
this  section)  is  made,  a  copy  of  such 
written  description  shall  he  attached  to 
the  statement. 

(e)  If  a  party  intends  to  rely  on  a  prior 
application,  domestic  or  foreign,  the 
preliminary  statement  shall  clearly 
identify  such  prior  application.  Copies 
of  the  cited  application  and  related 
documents  will  be  served  by  the  Office, 
upon  all  interested  parties  to  the 
contest.  In  the  case  of  an  application 
filed  in  a  foreign  country,  English 
translations  shall  be  served  to  all 
interested  parties  by  the  party  relying  on 
the  application  filed  in  the  foreign 
country. 

S97.210  Preliminary  statement  on  novel 
variety  developed  in  a  foreign  country. 

When  the  novel  variety  was 
developed  in  a  foreign  country,  the 
preliminary  statement  must  show  (a)  the 
information  specified  in  §  97.209  (c) 
through  (e)  and  (b)  whether,  and  if  so, 
when  and  under  what  circumstances  the 
novel  variety  was  introduced  into  the 
United  States  by  or  on  behalf  of  the 
party. 

§  97.21 1  Statements  sealed  before  filing. 

The  preliminary  statement  shall  be 
submitted  in  a  sealed  envelope  bearing 
the  name  of  the  party  filing  it  and  the 
number  and  title  of  die  priority  contest 
as  shown  on  the  notice  issued  by  the 
Office.  The  envelope  should  be  enclosed 
in  an  outer  mailing  envelope  marked 
“To  Be  Opened  Only  by  the 
Commissioner.” 

§  97.212  Correction  of  a  statement  on 
motion. 

In  case  of  material  error  arising 
through  inadvertence  or  mistake,  a 
preliminary  statement  may  be  corrected 
upon  a  satisfactory  showing  to  the 
Commissioner  that  the  correction  is  of 
material  significance.  Correction  of  the 
statement  must  be  made  as  soon  as 
practicable  after  the  discovery  of  the 
error. 

§  97.21 3  Failure  to  fils  statements. 

If  any  party  to  a  priority  contest  fails 
to  file  a  preliminary  statement,  he  or  she 
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evidence  submitted.  Questions  of 
novelty  generally  will  not  be  considered 
in  the  decision  on  priority.  Tbe 
Commissioner  may  refer  proposed 
findings  of  fact,  conclusions,  and  notice 
of  priority  to  the  Board  for  an  advisory 
decision. 

§  97.21 9  Recommendation  by  the 
Commissioner. 

The  Commissioner  may,  either  before 
or  concurrently  with  a  decision  on  the 
question  of  priority,  but  independently 
of  such  decision,  direct  the  attention  of 
the  examiner  to  any  matter  not  relating 
to  priority  which  may  come  to  the 
Commissioner’s  attention,  and  v’hich  in 
his  or  her  opinion  establishes  the  fact 
that  there  has  been  an  irregularity  which 
amounts  to  a  bar  to  the  granting  of  a 
certificate  to  either  of  the  parties.  The 
Commissioner  may  suspend  the  priority 
contest  and  remand  the  case  to  the 
examiner  for  further  consideration  of 
the  matters,  to  which  attention  has  been  . 
directed. 

§  97.220  Decision  by  the  Commissioner. 

(a)  When  a  priority  contest  is 
concluded  on  the  basis  of  preliminary 
statements,  or  proposed  findings  of  fact, 
conclusions  and  notice  of  priority  shall 
be  issued  by  the  Commissioner  to  the 
interested  parties,  giving  them  a 
specified  period,  not  less  than  30  days, 
to  show  cause  why  such  proposed 
findings  of  fact,  conclusions,  and  notice 
of  priority  should  not  be  made  final. 

Any  response  made  during  the  specified 
period  will  be  considered  by  the 
Commissioner.  Additional  affidavits  or 
exhibits  will  not  be  considered,  unless 
accompanied  by  a  showing  of  good 
cause  acceptable  to  the  Commissioner. 
Thereafter,  final  findings  of  fact, 
conclusions,  and  notice  of  priority  shall 
be  issued  by  the  Commissioner. 

(b)  The  decision  shall  be  entered  by 
the  Commissioner  against  a  party  whose 
preliminary  statement  alleges  a  date  of 
determination  later  than  the  filing  date 
of  the  other  party’s  application. 

S  97.221  Status  of  claims  of  defeated 
applicant 

Whenever  a  final  notice  of  priority 
has  been  issued  by  the  Commissioner  in 
a  priority  proceeding,  and  the  time  limit 
for  an  appeal  from  such  decision  has 
expired,  the  claim  or  claims  constituting 
the  issue  of  the  priority  stand  finally 
disposed  of  without  further  action  by 
the  Commissioner. 


Appeal  to  the  Secretary 

§  97.300  Petition  to  the  Secretary. 

(a)  Petition  may  be  made  to  the 
Secretary  from  any  final  action  of  the 
Commissioner  denying  an  application 
or  refusing  to  allow  a  certificate  to  be 
issued,  or  from  any  adverse  decision  of 
the  Commissioner  made  under 

§§  97.18(c).  97.107,  97.201(e),  and 
97.220. 

(b)  Any  such  petition  shall  contain  a 
statement  of  the  facts  involved  and  the 
point  or  points  to  be  reviewed,  and  the 
actions  requested. 

(c)  A  petition  to  the  Secretary  shall  be 
filed  in  duplicate  and  accompanied  by 
the  nrescribed  fee  (see  §  97.175). 

(d)  Upon  request,  an  opportunity  to 
present  data,  views,  and  arguments 
orally,  in  an  informal  manner  or  in  a 
formal  hearing,  shall  be  given  to 
interested  persons.  If  a  formal  hearing  is 
requested,  the  proceeding  shall  be 
conducted  in  accordance  with  §§  50.28 

'  and  50.30  through  50.33  (§§  50.28,  50.30 
through  50.33  of  this  chapter)  of  the 
rules  of  practice  under  the  Agricultural 
Marketing  Act  of  1946,  as  amended  (7 
U.S.C.  1621,efseq.). 

(e)  Except  as  otherwise  provided  in 
the  rules  in  this  part,  any  such  petition 
not  filed  within  60  days  from  the  action 
complained  of  shall  be  dismissed  as 
untimely. 

§97.301  Commlsslonef ’a  answer. 

(a)  The  Commissioner  may,  within 
such  time  as  may  be  directed  by  the 
Secretary,  furnish  a  written  statement  to 
the  Secretary  in  answer  to  the 
appellant’s  petition,  including  such 
explanation  of  the  reasons  for  the  action 
as  may  be  necessary  and  supplying  a 
copy  to  the  appellant. 

(b)  Within  20  days  from  the  date  of 
such  answer,  the  appellant  may  file  a 
reply  statement  directed  only  to  such 
new  points  of  argument  as  may  be 
raised  in  the  Commissioner’s  answer. 

§  97.302  Decision  by  the  Secretary. 

(a)  The  Secretary,  after  receiving  the 
advice  of  the  Board,  may  affirm  or 
reverse  the  decision  of  the 
Commissioner,  in  whole  or  in  part. 

(b)  Should  the  decision  of  the 
Secretary  include  an  explicit  statement 
that  a  certificate  be  allowed,  based  on  an 
amended  application,  the  applicant 
shall  have  the  right  to  amend  his  or  her 
application  in  conformity  with  such 
statement  and  such  decision  shall  be 
binding  on  the  Commissioner. 


shall  be  restricted  to  his  or  her  earliest 
effective  filing  date. 

f  97.214  Access  to  preliminary  statements. 

The  preliminary  statements  shall  be 
open  to  the  inspection  of  any  party  after 
the  date  set  for  the  filing  of  preliminary 
statements  (§  97.207(b)).  but  shall  not  ^ 
open  to  inspection  prior  to  that  time. 

§97.215  Disaolution  at  the  request  of  the 
Commissioner. 

If  during  a  priority  contest, 
information  is  submitted  or  found 
which,  in  the  opinion  of  the 
Commissioner,  may  render  the  variety 
ineligible  for  a  certificate,  the  priority 
contest  may  be  suspended  by  the 
Commissioner  and  referred  to  an 
examiner  for  consideration  of  the 
matter.  The  parties  will  be  notified  of 
the  reason  for  the  suspension. 

Arguments  of  the  parties  regarding  the 
suspension  will  be  considered,  if  filed 
within  60  days  of  the  notification.  'The 
suspension  will  then  be  continued, 
modified,  or  dismissed,  in  accordance 
with  the  determination  by  the 
Commissioner. 

§  97.21 6  Concaaalon;  abandonment 

(a)  An  applicant  or  a  certificate  holder 
involved  in  a  priority  contest  may,  at 
any  time,  file  a  written  concession  of 
priority,  or  abandonment  of  the 
certificate,  signed  by  him  or  her.  Upon 
the  filing  of  such  an  instrument  by  any 
party,  the  decision  shall  be  rendered 
against  the  interested  party  by  the 
Commissioner. 

(b)  A  concession  of  priority  may  not 
be  made  by  an  assignee  of  a  part 
interest. 

§97.217  Affidavlta  and  exhlblta. 

Affidavits  and  exhibits,  including 
official  records  and  any  special  matter 
contained  in  a  printed  publication, 
pertinent  to  the  issue  involved  in  the 
contest,  may  be  introduced  as  evidence 
in  a  priority  contest  by  any  party  to  the 
coiitest.  In  the  case  of  official  records 
and  printed  publications,  the  party 
intn^ucing  the  evidence  shall  specify 
the  record  or  the  printed  publication, 
the  page  or  pages  to  be  used,  indicate 
generally  its  relevancy,  and  submit  to 
the  Commissioner  the  record  or 
authenticated  copy,  or  the  printed 
publication,  or  a  copy.  Copies  of 
affidavits  and  exhibits,  including  any 
record  or  publication,  shall  be  served  by 
the  Commissioner  on  each  of  the  other 
interested  parties. 

§97.218  Matters  considered  In 
detarminIng  a  priority. 

In  determining  priority,  the 
Commissioner  will  consider  only 
priority  of  development  based  on  the 


§97.222  Second  priority  contest 
A  second  priority  contest  between  the 
same  parties  shall  not  be  entertained  by 
the  Commissioner  for  the  same  novel 
variety. 


§  97.303  Action  following  the  decision. 

(a)  Copies  of  the  decision  of  the 
Secretary  shall  be  served  upon  the 
appellant  and  the  Commissioner  in  the 
manner  provided  in  §  97.403. 
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(b)  When  an  appeal  petition  is 
dismissed,  or  when  the  time  for  appeal 
to  the  courts  pursuant  to  the  Act  has 
expired  and  no  such  appeal  or  civil 
action  has  been  filed,  proceedings  in  the 
appeal  shall  he  considered  terminated 
as  of  the  dismissal  or  expiration  date, 
except  in  those  cases  in  which  the 
natiue  of  the  decdsipn  requires  further 
action  by  the  Commissioner.  If  the 
decision  of  the  Secretary  is  appealed  or 
a  civil  action  has  been  filed  pursuant  to 
sections  71.  72.  or  73  of  the  Act,  the 
decision  of  the  Secretary  will  be  stayed 
pending  the  outcome  of  the  court  appeal 
or  civil  action. 

General  Procedures  in  Priority,  Protest, 
or  Appeal  Proceedings 

197.400  Extensions  of  time. 

Upon  a  showing  of  good  cause, 
extensions  of  time  not  otherwise 
provided  for  may  be  granted  by  the 
Commissioner  or,  if  an  appeal  has  been 
filed  by  the  Secretary  for  taking  any 
action  required  in  any  priority,  protest, 
or  appeal  proceeding. 

{97.401  Misceilaneous  provisions. 

(a)  Petitions  for  reconsideration  or 
modification  of  the  decision  of  the 
Commissioner  in  priority  or  protest 
proceedings  shall  be  filed  within  20 
days  after  the  date  of  the  decision. 

(b)  The  Conunissioner  may  considw 
on  petition  any  matter  involving  abuse 
of  discretion  in  the  exercise  of  an 
examiner’s  authority,  or  such  other 
matters  as  may  be  deemed  proper  to 
consider.  Any  such  petition,  if  not  filed 
within  20  days  from  the  decision 
complained  of,  may  be  dismissed  as 
untimely. 

§97.402  Ssrvios  of  papers. 

(a)  Every  paper  required  to  be  served 
on  opposing  parties  and  filed  in  the 
Office  in  any  priority,  protest,  or  appeal 
proceeding,  must  be  served  by  the 
Secretary  in  the  manner  provided  in 
§97.403. 

(b)  The  requirement  in  certain  - 
sections  that  a  specified  paper  shall  be 
served  includes  a  requirement  that  all 
related  supporting  papers  shall  also  be 
served.  Pr^f  of  su^  service  upon  other 

Earties  to  the  proceeding  must  be  made 
afore  the  supporting  papers  will  be 
considered  by  the  Commissioner  or 
Secretary. 

197.403  Manner  of  awrvloe. 

Service  of  any  paper  under  this  part 
must  be  on  the  attorney  or  agent  of  the 
party  if  there  be  such,  or  on  the  party 
if  there  is  no  attorney  or  agent,  and  may 
be  made  in  any  of  the  following  ways: 

(a)  By  mailing  a  copy  of  the  paper  to 
the  person  served  by  certified  mail,  with 


the  date  of  the  return  receipt  controlling 
the  date  of  service; 

(b)  By  leaving  a  copy  at  the  usual 
place  of  business  of  the  person  served 
with  someone  in  his  or  her  employ; 

(c)  When  the  person  served  has  no 
usual  place  of  business,  by  leaving  a 
copy  at  his  dr  her  home  with  a  member 
of  the  family  over  14  years  of  age  and 
of  discretion;  and 

(d)  Whenever  it  shall  be  found  by  the 
Commissioner  or  Secretary  that  none  of 
the  above  modes  of  serving  the  paper  is 
practicable,  service  may  be  by  notice, 
published  once  in  the  Office  Journal. 

Review  of  Decisions  by  Court 

{97.500  AppMrt  to  U.8.  Courts. 

Any  applicant  dissatisfied  with  the 
decision  of  the  Secretary  on  appeal  may 
appeal  to  the  U.S.  Court  of  Customs  and 
Patent  Appeals  or  the  U.S.  Courts  of 
Appeals,  or  institute  a  dvil  action  in  the 
U.S.  District  Court  as  set  forth  in 
sections  71,  72,  and  73  of  the  Act.  In 
such  cases,  the  appellant  or  plaintiff 
shall  give  notice  to  the  Secretary,  state 
the  reasons  for  appeal  or  dvil  action, 
and  obtain  a  certified  copy  of  the  record. 
The  certified  copy  of  the  record  shall  be 
forwarded  to  the  Court  by  the  Plant 
Variety  Protection  Office  on  order  of, 
and  at  the  expense  of  the  appellant  or 
plaintiff. 

Cease  and  Desist  Proceedings 

{  97.600  Rules  of  practice. 

Any  proceedings  instituted  under 
sedion  128  of  the  Ad  for  false  marking 
shall  be  conduded  in  accordance  with 
§§  202.10  through  202.29  of  this  chapter 
(rules  of  practice  imder  the  Federal  Seed 
Ad)  (7  U.S.C  1551  et  seq.),  except  that 
all  references  in  those  rules  and 
regulations  to  "Examiner”  shall  be 
construed  to  be  an  Administrative  Law 
Judge.  U.S.  Department  of  Agriculture, 
and  not  an  "Examiner”  as  defined  in  the 
regulations  under  the  Plant  Variety 
Protection  Ad. 

Public  Use  Declaration 

{  97.700  Public  interest  in  wide  usage. 

(a)  If  the  Secretary  has  reason  to 
believe  that  a  proteded  variety  should 
be  declared  open  to  use  by  the  public 
in  accordance  with  section  44  of  the 
Ad,  the  Secretary  shall  give  the  owner 
of  the  variety  appropriate  notice  and  an 
opportunity  to  present  views  orally  or  in 
writing,  with  regard  to  the  necessity  for 
such  action  to  be  taken  in  the  public 
interest. 

(b)  Upon  the  expiration  of  the  period 
for  the  presentation  of  views  by  the 
owner,  as  provided  in  para^ph  (a)  of 
this  section,  the  Secretary  wall  refer  the 
matter  to  the  Plant  Variety  Protedion 


Board  for  advice,  mcluding  advice  on 
any  limitations  or  rate  of  remuneration. 

(c)  Upon  receiving  the  advice  of  the 
Plant  Variety  Protection  Board,  the 
Secretary  shall  advise  the  owner  of  the 
variety,  the  members  of  the  Plant 
Variety  Protection  Board,  and  the 
public,  by  issuance  of  a  press  release,  of 
any  dedsion  based  on  the  provisions  of 
sedion  44  of  the  Ad  to  declare  a  variety 
open  to  use  by  the  public.  Any  decision 
not  to  declare  a  variety  open  to  use  by 
the  public  will  be  transmitted  only  to 
the  owner  of  the  variety  and  the 
members  of  the  Plant  Variety  Protection 
Board. 

Publication 

§  97.800  Publication  of  public  variety 
descriptions. 

Voluntary  submissions  of  varietal 
descriptions  of  “public  varieties”  on 
forms  obtainable  from  the  Office  will  be 
accepted  for  publication  in  the  Offidal 
Journal.  Such  publication  shall  not 
constitute  recognition  that  the  variety  is, 
in  fact,  novel. 

PART  98^EALS,  READY-TO-EAT 

(mre’8),  meats,  and  meat 

PRODUCTS 

Subpart  A-MR£*b,  Meats,  and  Related  Meat 

Food  Products 

Sec. 

98.1  Genoral. 

98.2  Definitions. 

98.3  Analyses  performed  and  locations  of 
laboratories. 

98.4  Analytical  methods. 

98.5  Fees  and  charges. 

Subpart  B — USDA  Certification  of 
Laboratories  for  the  Testing  of 
Trichinae  in  Horsemeat 

98.100  General. 

98.101  Definitions. 

98.102-98.600  (Reserved). 

Authority:  Agricultural  Marketing  Act  of 
1946,  secs.  203,  205,  as  amended;  60  Stat 
1087, 1090,  as  amended  (7  U.S.C  1622  and 
1624). 

Subpart  A — MRE’s,  Meats,  and  Related 
Meat  Food  Products 

{98.1  General. 

Analytical  services  of  meat  and  meat 
food  products  are  performed  for  fat, 
moisture,  salt,  protein,  and  other 
content  specifications. 

{98.2  Definitions. 

Words  used  in  the  regulations  in  this 
subpart  in  the  singular  form  will  import 
the  plural,  and  vice  versa,  as  the  case 
may  demand.  As  used  throughout  the 
regulations  in  this  subpart,  xmless  the 
context  requires  otherwise,  the 
following  terms  will  be  construed  to 
mean: 
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Lard  (Edible).  The  fat  rendered  firom 
clean  and  sound  edible  tissues  from 
swine. 

Meals,  Ready-To-Eat  (MRE).  Meals, 
Ready-To-Eat  are  complete  portions  of 
one  meal  for  one  military  person  and  are 
processed  and  packaged  to  destroy  or 
retard  the  growth  of  spoilage-type 
microorganisms  in  order  to  extend 
product  shelf  life  for  7  years. 
Composition  analyses  for  MRE’s  are 
covered  by  the  reimbursable  agreement 
in  the  Memorandums  of  Understanding 
(MOU's)  between  AMS.  USDA  and  the 
Defense  Personnel  Support  Center, 
Department  of  Defense  (DOD).  These 
DOD,  Defense  Personnel  Support  Center 
(DPSC)  contracts  state  certain  military 
specifications  for  an  acceptable  one 
meal  serving,  retorted  pouched  or  18-24 
serving  hermetically-sealed  tray  packed 
meat,  or  meal  product  regarding 
satisfactory  analyses  for  f^t,  salt, 
protein,  moisture  content,  added 
stabilizer  ingredient,  and  sometimes 
microbiological  composition.  MRE’s  are 
for  use  by  £e  DOD.  DPSC  as  a 
component  of  operational  food  rations, 
and  as  an  item  of  general  issue  by  the 
military. 

Meat.  This  includes  the  edible  part  of 
the  muscle  of  any  cattle,  sheep,  swine, 
or  goats,  which  is  skeletal  or  which  is 
found  in  the  tongue,  in  the  diaphragm, 
in  the  heart,  or  in  the  esophagus,  and 
which  is  intended  for  human  food,  with 
or  without  the  accompanying  and 
overlying  fat,  and  the  portions  of  bone, 
skin,  tendon,  nerve,  and  blood  vessels 
which  normally  accompany  the  muscle 
tissue,  and  which  are  not  separated  from 
it  in  the  process  of  dressing.  It  does  not 
include  the  muscle  found  in  the  lips, 
snout,  or  ears.  This  term,  as  applied  to 
products  of  equines,  shall  have  a 
meaning  dbmparable  to  that  provided  in 
this  paragraph  with  respect  to  cattle, 
sheep,  swine,  and  goats. 

Meat  food  product.  Any  article 
capable  for  use  as  human  food  (other 
than  meat,  prepared  meat,  or  a  meat  by¬ 
product),  which  is  derived  or  prepared 
wholly  or  in  substantial  part  from  meat 
or  other  portion  of  the  carcass  of  any 
cattle,  sheep,  swine,  or  goats.  An  article 
exempted  from  dehnition  as  a  meat  food 
product  by  the  Administrator,  such  as 
an  organotherapeutic  substance,  meat 


juice,  meat  extract,  and  the  like,  which 
is  used  only  for  medicinal  purposes  and 
is  advertis^  solely  to  the  medical 
profession  is  not  included. 

Ready-to-eat.  The  term  means 
consumers  are  likely  to  apply  little  or  no 
additional  heat  to  the  fully-cooked  and 
the  fully-prepared  food  product  before 
consumption. 

Specifications.  Descriptions  with 
respect  to  the  class,  grade,  other  quality, 
quantity  or  condition  of  products, 
approved  by  the  Administrator,  and 
available  for  use  by  the  industry 
regardless  of  the  origin  of  the 
descriptions. 

Talfow  (Edible).  The  hard  fat  derived 
from  USDA  inspected  and  passed  cattle, 
sheep,  or  goats. 

Titer.  The  measure  of  the  hardness  or 
softness  of  the  tested  material  as 
determined  by  the  solidification  point  of 
fatty  acids  and  expressed  in  degrees 
centigrade  (“C). 

§98.3  Analyses  performed  and  locations 
of  laboratories. 

(a)  Tables  1  through  4  list  the  special 
laboratory  analyses  rendered  by  the 
Science  Division  as  a  result  of  an 
agreement  with  the  Livestock  and  Seed 
Division.  The  payment  for  such 
laboratory  services  rendered  at  the 
request  of  an  individual  or  third  party 
served  shall  be  reimbursed  pursuant  to 
the  terms  as  specified  in  the  cooperative 
agreement. 

Table  1  .—Schedule  Analysis 


Identity 

Analyses 

Sam¬ 

ples 

tested 

Schedule  BC  (Beef 
Chunks,  Canned). 

Fat,  salt  .... 

1 

Schedule  BJ  (Beef 
with  Natural  Juices, 
Canned). 

Fat . 

1 

Schedule  CS  (Canned 
Meatball  Stew). 

Fat . 

3 

Schedule  GP  (Frozen 
Ground  Pork). 

Fat . 

4 

Schedule  PJ  (Pork 
with  Natural  Juices, 
Canned). 

Fat . 

1 

Schedule  RB  (Beef  for 
Reprocessing). 

Fat . 

4 

Schedule  RG  (Beef 
Roasts  and  Ground 
Beef). 

Fat . 

4 

Table  1.— Schedule  Analysis— 
Continued 


Sam- 

Identity 

Analyses 

pies 

tested 

Schedule  SB  (Slab  or 

Moisture, 

1 

Sliced  Bacon). 

fat,  salt. 

Schedule  WS  (Beef  or 

Fat . 

1 

Wafer  Steaks). 

Table  2.— Microbiological 
Analysis 


Type  of  analysis 

Number  of  sam¬ 
ples  tested 

Psychrotrophic  Bacterial 

Plate  Count . 

1 

Table  3.— Nonschedule  Analysis 


Sam- 


Identity 

Analyses 

pies 

tested 

Fed  Specification  PP- 
B-2120B  (Ground 
Beef  Products). 

Fat . 

4 

Fed  Specification  PP- 

Fat,  salt. 

1 

B-61J  (Sliced 

Bacon). 

moisture. 

Fed  Specification  PP- 
L-800E  (Luncheon 
Meat,  Canned). 

Fat,  salt .... 

1 

Ground  Beef  or 

GrourKf  Pork. 

Fat . 

4 

Ground  Beef  or 

Ground  Pork. 

Fat . 

1 

Pork  Sausage . 

Fat,  salt  .... 

4 

Pork  Sausage . 

Fat,  mois¬ 
ture. 

4 

Pork  Sausage . 

Fat . 

4 

Mil-P-44131A  (Pork 
Steaks,  Flaked, 
Formed,  Breaded). 

Fat . 

4 

Milwaukee  Public 
Schools  (Breaded/ 
Unbreaded  Meat). 

Fat . 

4 

Chili  Con  Came  With¬ 
out  Beans. 

Fat . 

1 

A-A-20047-B  . 

Fat,  protein 

3 

A-A-20136  . 

salt 

3 

A-A-20148  . 

Fat,  salt .... 

3 

Mil-&-44133  (GL) . 

Fat,  salt .... 

3 

Mil-B-44158A . 

Water  ac- 

6 

Mil-C-44253  . 

Mil-H-44159B  (GL)  .... 
PP-F-02154  (Army 
GL). 


tivity. 

Fat,  salt  .... 
Fat,  salt .... 
Fat,  salt, 
moisture. 


3 

1 

1 


Fat  Analysis  Committee  (FAC)  Color 

Free  Fatty  Acids . 

Insoluble  Impurities . 

Moisture  and  Volatile  Matter  . 


Table  4.— Lard  and  Tallow  Analysis 


Type  of  analysis 


Number  of  sam¬ 
ples  tested 

1 

1 

1 

1 


m  n  n  m  fo 
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Table  4.— Lard  and  Tallow  Analysis— Continued 


Specific  Gravity . 

Titer  Teat  . 

Unsaponitiable  Material 


Type  of  analysis 


Number  of  sam¬ 
ples  tasted 

4  to  6 
1 
1 


(b)  Meats,  such  as  ground  beef  or 
ground  pork,  meat  food  products,  and 
MRE’s,  not  covered  by  an  agreement 
with  Livestock  and  Seed  Division,  are 
analyzed  for  fat.  moisture,  salt,  sulfur 
dioxide,  nitrites,  sulbtes,  ascorbates, 
citric  acid,  protein,  standard  plate 
counts,  and  coliform  counts,  among 
other  analyses.  These  food  product  • 
analyses  are  performed  at  any  one  of  the 
Science  Division  (SD)  field  laboratories 
as  follows; 

(1)  USDA,  AMS,  Science  Division, 

Midwestern  Laboratory,  3570  North 

Avondale  Avenue,  Chicago,  IL  60618. 

(2)  USDA,  AMS,  SD  Aflatoxin 

Laboratory,  107  South  4th  Street, 

Madill,  OK  73446. 

(3)  USDA,  AMS.  SD,  Eastern  Laboratory, 

645  Cox  Road.  Gastonia,  NC  28054. 

f  98.4  Analytical  methods. 

(a)  The  majority  of  analytical  methods 
used  by  the  USDA  laboratories  to 
perform  analyses  of  meat,  meat  food 
products  and  MRE’s  are  listed  as 
follows: 

(1)  Official  Methods  of  Analysis  of  the 
Association  of  OfHcial  Analytical 
Chemists  (AOAC),  Association  of 
Official  Analytical  Chemists,  suite  400, 
2200  Wilson  Boulevard,  Arlington,  Va 
22201-3301. 

(2)  U.S.  Army  Individual  Protection 
Directorate’s  Military  Specihcations, 
approved  analytical  test  methods  noted 
therein,  U.S.  Army  Natick  Research, 
Development  and  Engineering  Center. 
Kansas  Street,  Natick,  MA  01760-5017. 

(b)  Additional  analytical  methods  for 
these  foods  will  be  used,  from  time  to 
time,  as  approved  by  the  Director. 

S98.5  Fees  and  charges. 

(a)  The  fee  charged  for  any  single 
laboratory  analysis  of  meat,  meat  food 
products,  and  MRE’s,  not  covered  by  an 
agreement  with  Livestock  and  Seed 
Division,  is  specified  in  the  schedules  of 
charges  in  paragraph  (a)  of  §91.37  of 
this  subchapter. 

(b)  The  laboratory  analyses  of  meat, 
meat  food  products,  and  MRE’s,  not 
covered  by  a  cooperative  agreement, 
shall  result  in  an  additional  fee,  found 
in  Table  7  of  §  91.37  of  this  subchapter, 
for  sample  preparation  or  grinding. 

(c)  The  charge  for  any  requested 
laboratory  analysis  of  meat,  meat  food 


products,  and  MRE’s  not  listed  shall  be 
based  on  the  standard  hourly  rate 
speciBed  in  §91.37,  paragraph  (b). 

Subpart  B — USDA  Certification  of 
Laboratories  for  the  Testing  of 
Trichinae  in  Horsemeat 

198.100  General. 

A  laboratory  that  has  met  the 
requirements  for  certification  speciBed 
in  this  subpart  shall  receive  an  AMS 
Science  Division  certificate  to  approve 
its  analysis  for  Trichinella  spiralis  in 
horsemeat.  Certification  would  be 
granted  to  a  qualiBed  analyst  or  a 
laboratory  based  on  having  the  proper 
training,  facilities,  and  equipment.  This 
AMS  laboratory  certiBcation  program 
will  enable  horsemeat  exporters  to 
comply  with  trichinae  testing 
requirements  of  the  European 
Community. 

§98.101  Definitions. 

Words  used  in  the  regulations  in  this 
part  in  the  singular  form  will  import  the 
plural,  and  vice  versa,  as  the  case  may 
demand.  As  used  throughout  the 
regulations  in  this  part,  unless  the 
context  requires  otherwise,  the 
following  terms  will  be  construed  to 
mean: 

European  Community.  The  European 
Community  (EC)  consists  of  the  initial 
12  European  countries  and  the  updated 
and  expanded  membership  of  nations. 
The  original  EC  members  are  Belgium, 
Britain,  Denmark,  France,  Germany, 
Greece,  Ireland,  Italy,  Luxembourg, 
Netherlands,  Portugal  and  Spain. 

Horsemeat.  That  U.S.  inspected  and 
passed  clean,  wholesome  muscle  tissue 
of  horses,  which  is  skeletal  or  which  is 
found  in  the  tongue,  in  the  diaphragm, 
in  the  heart,  or  in  the  esophagus,  with 
or  without  the  accompanying  and 
overlying  fat  and  the  portions  of  sinews, 
nerves,  and  blood  vessels,  which 
normally  accompany  the  muscle  tissue 
and  which  are  not  separated  from  it  in 
the  process  of  dressing. 

Trichinae.  Round  worms  or 
nematodes  of  the  genus  Trichinella, 
which  live  as  parasites  in  man,  horses, 
rats,  and  other  animals. 

Trichinella  spiralis.  A  small  parasitic 
nematode  worm  which  lives  in  the  Besh 
of  various  animals,  including  the  horse. 
When  such  infected  meat  is 


inadequately  cooked  and  eaten  by  man. 
the  live  worm  multiplies  within  the 
body  and  the  larvae  burrow  their  way 
into  the  muscles,  causing  a  disease 
referred  to  as  trichinosis. 

§§98.102-98.600  [Reserved] 

PART  99— STATISTICAL  SCIENCE 
PROGRAM 

Sec. 

99.1  General.  IReserved) 

99.2  Definitions.  [Reserved] 

99.3  Locations  for  statistical  science 
services. 

99.4-99.999  [Reserved) 

Authority:  Agricultural  Marketing  Act  of 
1946,  secs.  203,  205,  60  Stat.  1087, 1090,  as 
amended,  (7  U.S.C.  1622, 1624);  104  Stat. 
3562-3565  (7  U.S.C.  138, 138(a).  138(b). 
138(c).  138(d),  138(e),  138(0, 138(g).  138(h), 
138(i)). 

§  99.1  General.  (Reserved] 

§99.2  Definitions.  [Reserved] 

§  99.3  Locations  for  statistical  science 
services. 

The  Science  Division  (SD)  statistical 
science  services  are  performed  at  any 
one  of  the  offices  as  follows: 

(a)  USDA.  AMS.  Science  Division. 
Statistical  Branch,  Kansas  City 
Technical  Center,  10383  No. 

Executive  Hills  Blvd.,  Kansas  City, 

MO  64153. 

(b)  USDA,  AMS,  SD,  Statistical  Branch, 
0611  So.  Agriculture  Bldg.,  14th  & 
Independence  Ave.,  SW.,  Washington, 
DC  20250. 

§§99.4-99.999  [Reserved] 

PART  100— NATIONAL  LABORATORY 
ACCREDITATION  PROGRAM 

Sec. 

100.1  General.  (Reserved) 

100.2  Definitions.  [Reserved] 

100.3  Location  of  administrative  office. 
100.4-100.999  [Reserved] 

Authority:  Agricultural  Marketing  Act  of 
1946,  secs.  203,  205  60  Stat.  1087, 1090,  as 
amended,  (7  U.S.C.  1622, 1624);  104  Stat. 
3562-3565  (7  U.S.C  138, 138(a),  138(b), 
138(c),  138(d),  138(e),  138(f),  138(g),  138(h). 
138(i)). 
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f  100.1  Genaral.  [Reserved] 
flOOJI  Definitions.  [Reserved] 

§  100.3  Location  of  administrative  offioa. 

The  Science  Division  (SD)  office  that 
administers  the  National  Laboratory 
Accreditation  Program  is  located  as 
follows;  USDA,  AMS,  Science  Division, 
Office  of  Chief,  Technical  Services 
Branch,  3521  ^uth  Agriculture  Bldg., 
14th  k  Independence  Ave.,  SW., 
Washington,  DC  20250. 

§$100.4-100.999  [Reserved] 

PART  101— PESTICIDE  DATA 
PROGRAM 

Sec 

101.1  General.  (Reserved] 

101.2  Definitions.  (Reserved] 

101.3  Locations  of  administrative  ofiices. 
101.4-101.999  (Reserved] 

Authority:  7  U.S.C  1622, 1624. 

f  101 .1  General.  [Reserved] 

$  101.2  Definitions.  [Reserved] 

§101.3  Locations  of  administrative  offices. 

The  Science  Division  (SD)  offices  that 
administer  the  Pesticide  Data  Program 
are  located  as  follows: 

(a)  USDA,  AMS,  Science  Division,  8700 
Centreville  Rd.,  suite  200,  Manassas, 
Viiginia  22110 

(b)  USDA,  AMS,  Science  Division, 

Office  of  Director,  3507  So. 

Agriculture  Bldg.,  14th  & 
Independence  Ave.,  SW.,  Washington, 
DC  20250 


§§101.4-101.999  [Reserved] 

PARTS  102  THROUGH  109, 
[RESERVED] 

PART  110— RECORDKEEPING  ON 
RESTRICTED  USE  PESTICIDES  BY 
CERTtRED  APPUCATORS;  SURVEYS 
AND  REPORTS 

Sec. 

110.1  Scope.  (Reserved] 

110.2  Definitions  (Reserved] 

110.3  Records,  retention,  and  access  to 
records.  (Reserved] 

110.4  Demonstration  of  compliance. 
(Reserved] 

110.5  Availability  of  records  to  facilitate 
medical  treatment.  (Reserved] 

110.6  Federal  cooperation  with  States. 
(Reserved] 

110.7  Penalties.  (Reserved] 

110.8  Rules  of  practice.  (Reserved] 

110.9  Locations  of  administrative  ofiices. 
Authority:  7  U.S.C  136i-l:  7  U.S.C  1624. 


1 1 1 0.1  Scope.  [Reserved]. 

§  1 1 0.2  Definitions.  [Reserved] 

§  110J  Records,  retention,  and  access  to 
records.  [Reserv^ 

§  1 1 0.4  Demonstration  of  compliance. 
[Reserved] 

§  1 1 0.5  Availability  of  records  to  facilitate 
medical  traatirtent  [Reserved] 

§  1 1 0.6  Federal  cooperation  with  States. 
(Reserved] 

§110.7  Penalties.  [Reserved] 

§  1 1 0.8  Rules  of  practice.  [Reserved] 

§  1 10.9  Locations  of  administrative  offices. 

The  Science  Division  (SD)  offices  that 
administer  the  Recordkeeping  Program 
are  located  as  follows: 

(a)  USDA,  AMS,  Science  Division,  8700 
Centreville  Rd.,  suite  200,  Manassas, 
Virginia  22110 

(b)  USDA,  AMS,  Science  Division, 

Office  of  Director,  3507  So. 

Agriculture  Bldg.,  14th  & 
Independence  Ave.,  SW.,  Washington, 
DC  20250 

PARTS  111  THROUGH  159 
[RESERVED] 

Dated:  July  16, 1993. 

Eugene  Branstool, 

Assistant  Secretary, 

Marketing  and  Inspectian  Services. 

(FR  Doc.  93-18212  Filed  8-6-93;  8:45  am] 
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DEPARTMENT  OF  ENERGY 
10CFR  Part  765 

Reimbursement  for  Costs  of  Remedial 
Action  at  Active  Uranium  and  Thorium 
Processing  Sites 

AGENCY:  Office  of  Environmental 
Restoration  and  Waste  Management, 
Department  of  Energy. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  Energy, 
Office  of  Environmental  Restoration  and 
Waste  Management,  is  proposing  to 
amend  its  regulations  by  adding  a  new 
provision  governing  reimbursement  for 
certain  costs  of  decontamination, 
decommissioning,  reclamation,  and 
other  remedial  action  incurred  by 
licensees  at  active  uranium  or  thorium 
processing  sites  to  remediate  byproduct 
material  generated  as  an  incident  of 
sales  to  the  United  States  Government. 
Title  X  of  the  Energy  Policy  Act  of  1992 
requires  the  Department  of  Energy  to 
promulgate  regulations  implementing 
the  requirements  of  Title  X  and 
establishing  procedures  for  eligible 
applicants  to  submit  claims  for,  and 
receive,  such  reimbursements. 

DATES:  Comments  must  be  submitted  on 
or  before  September  23, 1993.  The 
Department  of  Energy  has  scheduled  a 
public  hearing  in  Denver,  Colorado, 
beginning  at  9:30  a.m.  on  September  14, 
1993. 

ADDRESSES;  The  public  hearing  will  be 
held  at  the  Holiday  Inn-Denver 
International  Airport,  15500  East  40th 
Avenue,  Denver,  Colorado  80239  (303/ 
371-9494).  Requests  to  speak  at  the 
public  hearing  and  comments  on  today’s 
proposal  should  be  addressed  to  Mr. 
David  Mathes,  Office  of  Environmental 
Restoration  and  Waste  Management, 
Southwestern  Area  Programs,  U.S. 
Department  of  Energy,  EM-45/Trevion 
n  Building,  Washington,  DC  20585— 
0002.  All  comments  received  will  be 
available  for  public  review  in  the 
Department  of  Energy  Freedom  of 
Information  Reading  Room,  1000 
Independence  Avenue,  SW., 
Washington,  DC,  from  9:30  a.m.  to  4:30 
p.m.,  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Mathes,  Office  of  Environmental 
Restoration  and  Waste  Management 
(EM-45),  U.S.  Department  of  Energy, 
(301)  903-7223. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction  and  Background 

A.  Statutory  Authority 

B.  Background 

1.  Overview  of  Uranium  Processing 
Activity  Licensed  Under  the  Atomic 
Energy  Act  of  1954 


2.  Overview  of  Uranium  Mill  Tailings 
Radiation  Control  Act 

3.  Legislative  Background 
n.  Analysis  of  Major  Issues 

A.  Determination  of  Reimbursable  Costs 

B.  Eligible  Licensees,  Sites,  and  Quantities 
of  Tailings 

C  Verification  of  Adequacy  of  Remedial 
Action 

D.  Inflation  Index  Determination 

E.  Additional  Reimbursement  at  Active 
Uranium  Processing  Sites 

F.  Reimbursement  of  Costs  at  the  Active 
Thorium  Processing  Site 

III.  Section-By-Section  Analysis 

A.  Subpart  A — General 

1.  §765.1  Purpose 

2.  §  765.2  Scope  and  Applicability 

3.  §  765.3  Definitions 

B.  Subpart  B — Reimbursement  Criteria 

1.  §  765.10  Eligibility  for  Reimbursement 

2.  §  765.11  Reimbursable  Costs 

3.  §  765.12  Inflation  Index  Adjustment 
Procedures 

C  Subpart  C — Procedures  for  Filing  and 
Processing  Reimbursement  Requests 

1.  §  765.20  Reimbursement  Request  Filing 
Procedures 

2.  §  765.21  Processing  Reimbursement 
Requests 

3.  §  765.22  Appeals  Procedures 

4.  §  765.23  Annual  Report 

D.  Subpart  D — Additional  Reimbursement 
Procedures 

1.  §  765.30  Reimbursement  of  Costs 
Incurred  in  Accordance  with  Plan  for 
Subsequent  Remedial  Action 

2.  §  765.31  Placement  of  Funds  in  Escrow 
for  Subsequent  Remedial  Action 

3.  §765.32  Reimbursement  of  Excess 
Funds 

IV.  Opportunity  for  Public  Comment 

V.  Review  Under  Executive  Order  12291 

VI.  Review  Under  the  Regulatory  Flexibility 

Act 

Vn.  Review  Under  the  Paperwcwk  Reduction 
Act 

VUI.  Review  Under  the  National 
Environmental  Policy  Act 

IX.  Review  Under  Executive  Order  12612 

X.  Review  Under  Executive  Order  12778 

I.  Introduction  and  Background 
A.  Statutory  Authority 

Title  X  of  the  Energy  Policy  Act  of 
1992  (Pub.  L.  102-486,  tlie  Act),  enacted 
on  October  24, 1992,  requires  the 
Department  of  Energy  to  reimburse 
certain  uranium  and  thorium  licensees 
for  certain  costs  of  decontamination, 
decommissioning,  reclamation,  and 
other  remedial  action  ("remedial  action 
costs”)  at  active  uranium  or  thorium 
processing  sites,  which  also  includes 
vicinity  properties.  Consistent  with 
section  1002  of  the  Act  (42  U.S.C. 
2296a-l)  the  Department  has  issued  this 
proposed  rule  to  implement  the 
requirements  of  Title  X  and  establish 
procedures  for  eligible  applicants  to 
submit  claims  for,  and  receive, 
reimbursement. 

Title  X  provides  that,  with  certain 
exceptions,  remedial  action  costs  at 


active  uranium  or  thorium  processing 
sites  shall  be  home  by  persons  licensed 
under  section  62  or  81  of  the  Atomic 
Energy  Act  of  1954.  Title  X  requires  the 
Department  of  Energy,  however,  to 
reimburse  each  licensee  that  owns  an 
active  processing  site  for  such  portion  of 
these  costs  as  tire  determined  by  the 
Department  to  be  attributable  to 
byproduct  material  generated  as  an 
incident  of  sales  to  the  United  States 
and  either  (a)  incurred  by  such  licensee 
not  later  than  December  31,  2002;  or  (b) 
placed  in  escrow  and  incurred  by  the 
licensee  in  accordance  with  a  plan  for 
subsequent  decontamination, 
decommissioning,  reclamation,  and 
other  remedial  action  approved  by  the 
Department. 

Li  order  to  be  reimbursable,  such 
costs  must  be  for  work  that  is  necessary 
to  comply  with  applicable  requirements 
of  the  Uranium  Mill  Tailings  Radiation 
Control  Act  of  1978  (42  U.S.C.  7901  et 
seq.)  or,  where  appropriate,  with 
requirements  established  by  a  State  that 
is  a  party  to  a  discontinuance  agreement 
under  section  274  of  the  Atomic  Energy 
Act  of  1954  (42  U.S.C.  2021) 
(“Agreement  State”).  In  addition,  claims 
for  reimbursement  of  remedial  action 
costs  must  be  supported  by  reasonable 
documentation  as  determined  by  the 
Department  of  Energy. 

Section  1001(b)(2)  of  Title  X  [42 
U.S.C.  2296a(b)(2)]  limits  the  amount  of 
reimbursement  paid  to  any  one  licensee 
of  an  active  uranium  mill  tailings  site  to 
an  amount  not  to  exceed  $5.50 
multiplied  by  the  dry  short  tons  of 
byproduct  material  located  at  the  site  on 
October  24, 1992,  and  generated  as  an 
incident  of  sales  to  the  United  States. 
Total  reimbursement,  in  the  aggregate, 
for  work  performed  at  active  uranium 
sites  shall  not  exceed  $270  million. 
Total  reimbursement  ior  work 
performed  at  the  active  thorium  site 
shall  not  exceed  $40  million,  and  is 
limited  to  costs  incurred  for  offsite 
disposal.  These  aggregate  ceilings  and 
the  $5.50  per  dry  short  ton  limit  on 
reimbursement  to  individual  uranium 
site  licensees  shall  be  subject  to  annual 
adjustment  for  inflation  based  upon  an 
inflation  index  ciiosen  by  the 
Department  of  Energy. 

B.  Background 

1.  Overview  of  Uranium  Processing 
Activity  Licensed  Under  the  Atomic 
Energy  Act  of  1954 

The  U.S.  Army’s  Mrinhatian 
Engineering  District,  from  1942  to  1946, 
and  later  the  Atomic  Energy 
Commission  (AEG),  from  1947  through 
1970,  entered  several  contracts  for  the 
purchase  of  uranium  concentrate  to 
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support  the  Nation’s  defense  programs. 
Initially,  four  mills  provided  uranium 
for  the  Army,  primarily  through 
reprocessing  radium  and  van^iim  mill 
tailings.  Eventually  a  total  of  34 
commercially  operated  mills  produced 
uranium  concentrate  for  sale  to  the 
United  States  Government. 

These  uranium  procurement  contracts 
were  for  the  purchase  of  an  agreed-upon 
quantity  of  uranium  concentrate. 
Contract  specifications  addressed 
physical  characted^ics,  grade,  and 
impurities  but  did  not  include 
provisions  for  mill  decommissioning, 
stabilization  of  tailings  piles,  or  long¬ 
term  management  of  the  milling-process 
wastes,  known  as  tailings.  When  these 
contracts  were  executed,  the  potential 
hazards  of  tailings  were  not  fully 
recognized.  Over  the  ensuing  decades, 
however,  potential  radiological  and 
chemical  hazards  associated  with 
uranium  and  thorium  mill  tailings  were 
identified  and  standards  and 
requirements  were  developed  for  the 
control  and  management  of  tailings. 

The  first  remedial  action  program 
related  to  uranium  mill  tailings  was 
authorized  by  Pub.  L  92-314  on  June 
16, 1972.  This  program  provided  for 
remedial  action  for  properties 
contaminated  in  the  vicinity  of  Grand 
Junction,  Colorado.  Because  there  were 
no  restrictions  on  access  to 
approximately  4.4  million  cubic  yards 
of  tailings  at  Grand  Junction,  building 
contractors  and  individuals  used  an 
estimated  300,000  tons  of  tailings  as 
construction  or  fill  material  before  the 
practice  was  stopped  in  1966.  Pub.  L. 
92-314  provided  financial  assistance  to 
the  State  of  Colorado  to  limit  radiation 
exposure  resulting  fi:om  the  use 
uranium  mill  tailings  for  construction 
purposes. 

Between  1975  and  1979,  the 
Department  of  Energy  and  the  Energy 
Research  and  Development 
Administration,  successor  agencies  to 
the  AEC,  completed  studies  of  uranium 
mill  sites  that  had  produced  uranium 
concentrate  for  the  AEC,  had 
subsequently  ceased  operations,  and 
were  considered  inactive.  These  studies 
determined  that  uranium  mill  tailings 
located  at  these  inactive  uranium 
milling  sites  posed  potentially 
significant  health  hazards  to  Uie  public 
and  that  a  progreun  should  be  developed 
to  ensure  proper  stabilization  or 
disposal  of  these  tailings,  in  order  to 
prevent  or  minimize  radon  diffusion 
into  the  environment  and  other  related 
hazards. 


2.  Overview  of  Uranium  Mill  Tailings 
Radiation  Control  Act 

In  November  1978,  as  a  result  of  these 
studies.  Congress  enacted  the  Urani\im 
Mill  Tailings  Radiation  Control  Act  of 
1978  (UMTRCA).  UMTRCA  authorizes 
the  Department  of  Energy  to  undertake 
remedial  action  at  “inactive"  sites  and 
at  vicinity  properties  contaminated  with 
byproduct  material  generated  at  a  site. 
Inactive  uranium  milling  sites  are  those 
that  were  no  longer  licensed  under  the 
Atomic  Energy  Act  on  January  1, 1978, 
and  where  all  ai  substantially  all  of  the 
uranium  concentrate  was  produced  for 
the  Federal  Government.  The 
Department  conducts  remedial  action  in 
coordination  with  affected  States  and 
Indian  tribes  under  cooperative 
agreements.  Remedial  action  costs  are 
apportioned,  on  a  90  percent  to  10 
percent  ratio,  between  the  Federal 
Government  and  the  affected  State, 
respectively.  Remedial  action  costs  at 
sites  on  Indian  lands  are  paid  in  full  by 
the  Federal  Government. 

In  addition,  UMTRCA  established  a 
program  authodzing  the  Nuclear 
Regulatory  Commission  (NRC)  to* 
regulate  mill  tailings  generated  during 
processing  operations  at  "active" 
processing  sites  (i.e.,  sites  with  active 
licenses  under  the  Atomic  Energy  Act 
on  or  after  January  1, 1978)  to  ensxire 
soimd  management  of  tailings 
throughout  ^e  production,  reclamation, 
and  disposal  phases. 

3.  Legislative  Background 

UMTRCA  did  not  provide  for 

payment  of  remedial  action  costs 
incurred  at  active  uranium  processing 
sites  containing  piles  of  commingled 
tailings  generated  under  Federal 
contract  and  for  commercial  entities. 
Two  reports  prepared  subsequently  for 
Congress,  by  the  Department  of  Energy 
in  January  1979i  and  by  the  General 
Accounting  Office  in  February  1979,* 
concluded  that  Federal  assistance 
should  be  provided  to  licensees  at  these 
sites  to  address  the  cost  of  remediating 
mill  tailings  that  were  generated  imder 
contracts  with  the  United  States 
Government. 

Congress  directed  the  Department  of 
Energy,  through  section  213  of  Public 
Law  96-540,  to  develop  a  plan  for 
establishing  a  cooperative  program  to 
provide  Federal  assistance  in  the 


1  “  Antwan  to  QuMtioni  on  Commingled  Tailings 
at  Cumntly  C^Mrating  Uranium  Ora  Processing 
Mills  That  Produced  Uranium  Under  Atomic 
Energy  Commission  Contracts”  (Department  of 
Energy.  January  29, 1979). 

a  “Clneiung  Up  Comninglad  Utaitium  Mill 
TaiUags:  Is  Federal  Assistance  Naceesary"  (Ganeral 
Accounting  OfBce,  EMD-79-29.  U.S.  Departmant  at 
Commerce,  Febniary  S.  1979). 


Stabilization  and  management  of 
commingled  uranium  mill  tailings 
generated  as  an  incident  of  sales  to  the 
United  States  Goveniment.  The 
Department  was  directed  to  identify, 
among  other  things,  the  amount  of 
tailings  generated  imder  Federal 
contract  at  eadi  active  site,  lliis 
determination  was  to  be  used  to 
calculate  the  percentage  of  such  tailings 
in  relation  to  total  tailings  at  each  site, 
and  the  corresponding  share  of  Federal 
assistance  appropriate  to  meet  the  costs 
of  stabilizing  and  managing  tailings  as 
required  by  Federal  law. 

Title  X  of  the  Energy  Policy  Act  of 
1992  establishes  the  authority  and 
framework  for  providing  this  Federal 
assistance.  Departmmt  of  Energy  is 
required  to  issue  regulaticms  governing 
reimbursement  to  licensees  at  active 
uranium  and  thorium  processing  sites 
for  certain  costs  of  remedial  action.  This 
proposed  rule  presents  the  requiremaits 
and  procediDPes  under  which  ^e 
Department  will  implement  this 
reimbursement  {nogram. 

n.  Analysis  of  Major  Issues 
A,  Determination  of  Reimbursable  Costs 

Section  1001(b)(1)  of  the  Act  (42 
U.S.C.  2296a(b)(l}]  authorizes  the 
Department  of  Energy  to  determine  the 
portion  of  remedial  action  costs, 
incurred  at  each  active  processing  site 
before  December  31, 2002,  or  in 
accordance  with  a  plan  for  subsequent 
remedial  action  approved  by  the 
Department,  that  are  attributable  to 
byproduct  material  generated  as  an 
incident  of  sales  to  the  United  States. 
Reimbursement  may  only  be  made  for 
such  portion  of  the  remedial  acticm 
costs  incurred  at  each  site  and 
supported  by  adequate  documentation. 

At  most  active  processing  sites, 
byproduct  material  attributable  to  the 
United  States  is  commingled  with 
byproduct  material  generated  for 
commercial  or  private  parties.  These 
commingled  tailings  are  often 
cmisolidated  at  ea^  site  in  a  single,  or 
a  few,  tailings  pile  or  piles.  Since 
byproduct  material  generated  as  a  result 
of  sales  to  the  United  States  usually  was 
produced  prior  to  that  generated  as  a 
result  of  s^es  to  private  parties,  such 
Government-related  bypiroduct  material 
is  often  at  the  bottom  of  the  pile, 
covered  by  layers  of  byproduct  material 
subsequently  generated  as  an  incident  of 
sales  to  private  parties. 

Plans  for  remedial  action  required 
pursuant  to  UMTRCA  or  Agreement 
State  requirements  usually  address 
remediatim  and  stabilization  of  the 
entire  tailings  pile.  In  additioii,  these 
plans  usually  require  that  tailings  be 
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stabilized  in  place,  rather  than  moved  or 
disposed  of  elsewhere.  As  a  result,  it 
often  may  be  impossible  to  attribute 
specific  costs  of  remedial  action  to 
specific  byproduct  material  in  a  tailings 
pile.  Instead,  many  remedial  action 
costs  may  only  be  attributable  to  the 
entire  tailings  pile,  not  discreet  portions 
that  can  be  identified  as  commercial  or 
Federal-related  tailings.  In  addition,  it 
often  may  be  impossible  to  attribute 
specific  costs  of  remedial  action  to  a 
precise  quantity,  in  tons,  of  byproduct 
material. 

1.  Maximum  Reimbursement  Ammmt 

Since  costs  of  remedial  action 
attributable  to  byproduct  material 
generated  as  an  incident  of  sales  to  the 
United  States  generally  cannot  be 
segregated  specifically  from  costs 
attributable  to  other  byproduct  material 
at  the  site,  the  Department  of  Energy 
shall  provide  reimbursement  only  for 
that  percentage  of  the  costs  incur^  for 
remedial  action,  and  approved  by  the 
Department,  that  corresponds  to  the 
percentage  of  total  tailings  that  were 
generated  as  an  incident  of  sales  to  the 
United  States. 

The  proposed  rule  provides  that 
remedial  action  costs  may  only  be 
attributable  to  the  United  States,  as 
specified  by  Title  X.  in  direct  proportion 
to  the  percentage,  by  weight  measured 
in  dry  short  tons,  of  all  tailings  at  the 
site  that  is  comprised  of  Federal-related 
tailings,  as  that  term  is  defined  in  the 
proposed  rule.  Accordingly,  the 
proposed  rule  utilizes  this  percentage, 
defined  as  the  Federal  reimbursement 
ratio,  to  determine  a  maximum 
reimbursement  amount  to  which  a 
licensee  at  each  processing  site  may  be 
eligible.  The  maximum  reimbursement 
amount  for  each  site  will  be  based  on 
the  site’s  total  approved  cost  of  remedial 
action  multiplied  by  the  Federal 
reimbursement  ratio. 

As  required  by  section  1001(b)(1)  of 
the  Act  (42  U.S.C  2296a(b)(l)].  the  total 
approved  cost  of  remedial  action  will  be 
for  costs  of  "decontamination, 
decommissioning,  reclamation,  and 
other  remedial  a^on"  as  defined  by 
section  1004(3)  of  the  Act  (42  U.S.C. 
2296a-3(3)].  Such  costs  (referred  to 
throughout  this  proposed  rule  as 
"remedial  action  costs")  must  be  for 
work  performed  which  is  necessary  to 
comply  with  applicable  UMTRCA,  or 
Agreement  State,  requirements.  'Tbese 
requirements  are  incorporated  in  a  site’s 
reclamation  plan,  or  other  written 
authorization  conferred  by  NRC  or  an 
Agreement  State.  Furtbermore,  such 
costs  must  be  supported  by  reasonable 
documentation  and  be  approved  by  the 


Department  as  specified  in  today’s 
proposed  rule. 

For  example,  if  the  total  approved 
remedial  action  cost  at  a  site  equals  $40 
million,  and  25  percent  of  the  site’s  total 
tailings  are  Federal-related,  then  the 
maximum  reimbursement  amount  to 
which  the  licensee  could  be  eligible 
would  be  $40  million  multiplied  by  the 
Federal  reimbursement  ratio  (i.e.,  0.25), 
or  $10  million. 

One  factor  may  further  limit  the 
maximum  reimbursement  amount  at 
each  uranium  processing  site.  As 
required  by  section  1001(b)(2)(A)  of  tbe 
Act  (42  U.S.C.  2296a(b)(2)(A)].  the 
reimbursement  ceiling  for  each  eligible 
uranium  processing  site  may  not  exceed 
$5.50,  as  increased  for  inflation, 
multiplied  by  the  number  of  dry  short 
tons  of  tailings  present  at  the  site  on 
October  24, 1992,  that  were  generated  as 
an  incident  of  sales  to  the  United 
States.3  For  example,  in  the  hypothetical 
case  above,  if  the  site  had  only  1  million 
tons  of  Federal-related  tailings,  the 
reimbursement  ceiling  required  by  the 
Act  would  be  $5.50  multiplied  by  1 
million  tons,  or  $5.5  million,  instead  of 
$10  million.  Tbe  Department  of  Energy 
requests  public  comments  on  this 
methodology  for  determining  the 
Federal  reimbursement  ratio  and  invites 
comments  on  other  methodologies 
which  may  also  be  appropriate. 

2.  Reimbursement  Process 

Today’s  proposed  rule  establishes  a 
two-phase  reimbursement  process.  The 
first  phase  consists  of  any 
reimbursement  to  a  licensee  made  prior 
to  the  Department  of  Energy’s  approval 
of  a  plan  submitted  by  that  licensee  for 
subsequent  remedial  action  as 
authorized  by  section  1001(b)(l)(B)(ii)  of 
the  Act  (42  U.S.C  2296a(b)(l)(B)(ii)]. 

The  second  phase  consists  of  all 
reimbursements  made  subsequent  to 
approval  of,  and  in  accordance  with, 
such  a  plan. 

(a)  phase  One.  Reimbursement  made 
to  a  licensee  in  response  to  each  claim 
for  reimbursement  submitted  in  phase 
one  would  be  limited  to  the  total 
approved  cost  of  remedial  action 
multiplied  by  the  Federal 
reimbiusement  ratio  up  to  $5.50  per  dry 
short  ton,  as  adjusted  for  inflation.  In 

>The  $5.50  par  dry  short  ton  ceiling  on 
individual  site  reimbursements  established  by 
section  1001(bK2HA)  of  the  Act  is  applicable  only 
to  work  at  uranium  processing  sites.  Section 
1001(bK2XC)  of  the  Act  sets  a  ceiling  of  $40,000,000 
for  reimbuTsertrent  of  costs  for  work  at  the  eligible 
thorium  processing  site.  Accordingly,  the  licensee 
of  the  eli^ble  thorium  processing  site  shall  be 
reimbursi^  for  remedial  action  costs  otherwise 
eligibie  in  accordance  with  tbe  requirements  of  the 
Act  and  this  rule,  in  an  amount  not  to  exceed 
$40,000,000,  as  adjusted  for  inflatiorL 


other  words,  the  (Department  of  Energy 
would  provide  reimbursement  only  for 
that  portion  of  the  costs  incurred  for 
remedial  action,  and  approved  by  the 
Department,  that  is  derived  by 
multiplying  total  approved  costs  by  the 
percentage  of  Federal-related  tailings. 

For  example,  if  30  percent  of  the  total 
tailings  present  at  ^e  site  on  October 
24, 1992,  is  Federal-related,  then  30 
percent  of  the  remedial  action  costs 
claimed,  which  are  supported  by 
adequate  documentation  and  approved 
by  the  Department,  would  be 
reimbursed  up  to  an  inflation-adjusted 
ceiling  of  $5.50  per  dry  short  ton  of 
Federal-related  tailings. 

(b)  Phase  Two.  The  second  phase  of 
the  reimbursement  process  would  begin 
in  2003.  Claims  for  reimbursement 
during  the  second  phase  may  be 
submitted  only  after  the  licensee’s  plan 
for  subsequent  remedial  action  has  been 
approved  by  the  Department  of  Energy. 
Fimds  for  the  reimbursement  of 
projected  costs  of  remedial  action  would 
be  placed  in  an  escrow  account  by  the 
Department,  as  specified  by  Subpart  D 
of  this  proposed  rule.  'The  proposed  rule 
requires  a  licensee  to  prepare  and 
submit  for  approval  a  plan  for 
subsequent  remedial  action  at  any  time 
after  January  1.  2000,  but  not  later  than 
December  31.  2002. 

The  Department  of  Energy  would  use 
the  site’s  reclamation  plan  approved  by 
NRC  or  an  Agreement  State  as  the  basis 
of  such  plan  for  subsequent  remedial 
action.  'The  plan  for  subsequent 
remedial  action  would  adopt  all  of  the 
remaining  requirements  concerning 
remedial  action  at  the  site  contained  in 
the  site’s  approved  reclamation  plan.  In 
addition,  the  plan  for  subsequent 
remedial  action  would  include  a  total 
cost  of  remedial  action,  broken  down 
into  actual  costs  incurred  and  approved 
to  date,  and  anticipated  futme  costs. 
Actual  costs  would  include  all  those 
costs  for  which  a  claim  for 
reimbursement  had  been  reviewed, 
approved,  and  pmd  by  the  Department. 
Anticipated  costs  would  include  the 
estimated  costs  of  work  remaining  to  be 
completed  as  required  by  the  site’s 
reclamation  plan  or  other  applicable 
requirements  established  by  NRC  or  the 
Agreement  State.  All  necessary 
supporting  documentation  would  be 
incorporated  into  the  plan. 

Actual  costs  and  anticipated  costs 
would  be  combined  to  determine  the 
total  cost  of  remedial  action  at  the  site. 
This  total  cost  would  be  multiplied  by 
the  Federal  reimbursement  ratio.  The 
result  of  this  equation  would  be  the 
site’s  maximum  reimbursement 
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amount^  The  Department  of  Energy 
would  authorize  funds,  not  to  exci^ 
such  maximum  leimburseaaant  amount 
minus  any  reimbursement  prevkmriy 
paid  by  the  Department,  to  M  placed  in 
an  escrow  account  as  needed  for  future 
reimbursement  of  remedial  action  costs 
incurred  in  accordance  with  the  plan  for 
subsequent  remedial  action.  Costs 
incurred  in  accordance  with  such  plan 
would  be  eligible  for  reimbursement 
from  the  funds  placed  in  escrow  imtil 
such  time  as  such  hinds  have  been 
expended,  in  accordance  with  the 
provisions  of  Subpait  D  of  this  rule.  In 
particular,  such  costs  must  be  for  woik 
approved  by  NRC  or  an  Agreement 
State,  supported  by  adequate 
documentation,  and  approved  by  the 
Department  As  in  ph^  one. 
reimbursement  mads  to  a  licensee  in 
response  to  each  claim  for 
reimbursement  submitted  in  phase  two 
would  be  limited  to  the  total  approved 
cost  of  ronedial  actimi  multipli^  by 
the  Federal  reimbursement  ratio. 

Because  of  the  uncertainties  involved 
in  predicting  the  factual  circumstances 
which  may  exist  during  phase  two.  the 
Department  of  Energy  may  need  to  issue 
additional  regulations  at  an  appropriate 
time  to  govern  reimbursements  made 
during  this  phase. 

B.  Elipbh  Licensees,  Sites,  and 
Quantities  of  Tailings 

As  discussed  elsewhere  in  this 

f)reamble,  a  uranium  or  thorium 
icensee’  at  active  uranium  or  thorium 
processing  sites  « is  eligible  fm* 


4  Such  maxiinum  reimbuiseinant  amount  shall 
not  exceed  SS.SO  per  dry  short  ton,  or  odiar  ceiling 
establisbod  by  dm  DepartmeiM  of  Energy  as 
neceaswy  to  comply  with  the  $270  million 
cumulative  ceiling  on  utaniiwn  raimbursements, 
multiplied  by  the  dry  short  tons  of  Fedmal -related 
tailings. 

>  “Licensee”  is  defined  by  section  1001  of  the  Act 
as  a  parson  “lioanaad  imdar  seotiaa  62  or  81  of  the 
Atomic  Ener^  Act  of  1854  <42  U.S.C  2081,  2111) 
for  any  activity .  .  .  which  results  or  has  reeulted 
in  the  production  of  byproduct  malarial.” 

*"An  active  uranium  or  thorium  processing  site” 
is  defined  by  secfion  1004(1)  of  the  Act  as: 

(1)  any  uranium  or  thoiiam  prooeesing  site, 
induding  the  mill,  oontaining  byjmxluct  material 
for  which  a  license  [issued  by  the  Nudaar 
Regulatory  Commission  or  its  predecessor  agency 
under  the  Atomic  Energy  Act  of  1954,  or  by  a  State 
as  permitted  imdar  section  274  of  such  Act  (42 
U.S.C.  2021)]  for  the  production  at  such  she  of  any 
uranium  or  thorium  derived  from  ore— 

(1)  Was  in  afiact  on  January  1, 1978; 

(ii)  was  issued  or  renewed  after  )anuaiy  1, 1978; 
or 

(iii)  for  which  an  applkatiaa  far  renewal  or 
iaauanoe  was  pandas  on,  or  after  January  1, 1678; 
and 

(2)  Any  other  real  property  or  improvement  on 
such  real  property  fiiat  is  determined  by  the 
Department  of  Energy  or  by  a  State  as  permitted 
tmdeT  aeclian  274  cif  the  Atoaaic  Energy  Act  of  1954 
(42  U.S.C.2021)toba: 

(i)  In  the  vicinity  of  such  site:  and 


reimbursement  of  costs  of  remedial 
ectioa^  attributive  to  byproduct 
material  generated  as  an  incidant  of 
sales  to  the  United  States. 

The  Department  of  Energy  has  reason 
to  believe  that  eadi  of  the  following 
sites  may  qualify  as  an  active  uranium 
or  thorium  processing  she,  as  defined 
under  section  1004  of  the  Act  (42  U.S.C. 
2296a-3),  and  that  persons  license  to 
conduct  activities  whidi  result  or  have 
resulted  in  the  production  of  byproduct 
material  at  these  sites  may  qualify  for 
reimbursement.  In  addition,  the 
Department  has  determined  that  the 
following  quantities  of  uranium  tailings 
generated  as  an  incident  of  sales  to  the 
United  States  and  total  uranium  tailings, 
were  present  at  each  site  on  October  24. 
1992,  the  date  of  enactment  of  the  Act 
The  data  from  which  these  quantities 
are  derived  wma  first  developed  for  the 
report  entitled  “Commingled  Uranium- 
Tailings  Study.  Volume  IL  Technical 
Report,”  (Department  of  Energy.  Jime 
30, 1982).  These  data  were  reviewed, 
and  in  some  instances  updated,  in  an 
Octobw  1992  Department  report  entitled 
“Integrated  Data  Base  for  1992:  U.S. 
Spent  Fuel  and  Radioactive  Waste 
Inventories,  Projections,  and 
Characteristics.”*  Tliese  reports  are 
avaiM>le  from  the  Department  of  Energy 
Freedom  of  Information  Reading  Room 
indicated  in  the  "ADDRESSES”  section  of 
this  notice.  Data  on  estimated  thorium 
tailings  have  not  been  confirmed  and 
therefore  are  not  yet  available  for 
publication. 


Tattngs  (millions 
of  dry  short 
tons) 

Federal- 

related 

Total 

Licensea/active  uranium 
site: 

American  Nudaar  Cor¬ 
poration,  Gas  Hills 

MHI  Site.  (Gas  HiUs 
Station.  WY)  . . 

2.081 

5.8 

Atlantic  RichfiM  Com¬ 
pany,  Bhiewater  MHI 
Site,  (Grants,  NM) . 

8.837 

23.9 

AUas  Coiporation,  Moab 
Mill  Sits,  (Moab,  UT)  . 

5.946 

10.6 

(ii)  contamiiuitod  with  resichial  hyprodoct 
material. 

f  “Coite  of  remedial  actioB”oMaiu  costs  incurred 
by  a  licensee  to  perform  denonteanination. 
decommissioning,  reclamation,  and  other  remedial 
action,  which  are  necessary  to  perform  such  action 
and  are  suppoiled  by  ransonabie  documentation  in 
accordance  with  the  requirements  of  SobpartC  of 
this  rule. 

•The  tailings  quantities  ohtaiiwd  from  this  report 
were  convert^ from  mafrtc  tons  tosboit  tons  for 
the  purposes  of  Uiis  ruin. 


TaKnge  (mMions 
of  dry  Short 
tonri' 

rodocol 

related 

Total 

Cotter  Corporation, 

Canon  City  MiH  Site, 
(Canon  City,  CO) _ 

0.315 

22 

Dawn  Mining  Cornpany, 
Ford  m  Sita,  (Ford, 
WA) . -  . . . 

1.171 

3.1 

HomMlake  Mining 
Company,  Grar^  MiH 
sue.  (Grants,  NM) _ 

11.411 

22.4 

Pathfinder  Mnae  Cor- 
porafion,  Ludty 
McMine,  (Riverton. 

WY) . . 

2A42 

11.7 

Petrotomics  Company. 
Shirley  Basin  MiU 

Site,  (Shirley  Basin, 

WY) . . . 1 

0.725 

6.9 

Quhrira  Minirtg  Com¬ 
pany,  Atnbiocia  Lake 
MiH  Site,  (Grants, 

NM)  ._  . . . 

10j032 

33.2 

Tennessee  VaHey  Au- 
thorUy,  Edgamont  MiH 
Sita,  (Edgemont,  SD) 

1.625 1 

2.0 

Umetco  Mineral  C^- 
poration,  Uravan  MiU 
Site,  (Nuda,  CO) _ 

5.701 

las 

Union  Carbide  Corjxxa- 
tion,  East  Gas 

MiH  Site.  (Gas  Hflts 
Station,  WY)  . . . 

2.103 

8.0 

Western  Nudaar,  Inc., 
Split  Rock  lufiy  Site, 
(Jeffrey  Qty.  WY) _ 

a347 

7.7 

Ucansaa/acUve  thonum 
sita: 

Kerr-McGee  Corpora¬ 
tion,  West  Chicago 
Thorium  MM  Site, 
(West  Chicago,  H.)  .... 

(^) 

(’) 

1  Data  not  available  eA  this  time. 


The  Department  of  Energy  intends  to 
make  a  final  determination  regarding 
the  total  quantity  of  tailings,  mid  that 
portion  attributable  to  the  United  States, 
present  at  each  site  on  October  24, 1992, 
prior  to  reviewing  or  approving  any 
reimbursement  claim  from  such  site. 
Claims  from  those  rites  for  which  a  final 
determination  is  made  will  be  evaluated 
individually.  The  Department  will 
utilize  the  public  notice  and  comment 
opportunities  associated  with  this 
proposed  rule  to  solicit  and  evaluate 
data  and  other  input  on  these  issues 
from  interested  parties.  In  particular,  the 
Departmmt  requests  informetitm  from 
interested  parties  concerning  total 
quantities  of  tailings  and  Federal-related 
tailings  which  %vere  present  at  each  site 
on  October  24, 1992;  projected 
schedules  for  performing  and 
completing  remedial  actioa  at  each 
eligible  rite;  and  estimates  of  remedial 
action  costs  incurred  to  date,  and  to  be 
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incuned,  for  which  reimbursement  may 
be  claimed.  The  Department  solicits  this 
inforfhation  for  buaget  and  other 
planning  purposes.  In  addition,  because 
there  ate  an  estimated  56.11  million  dry 
short  tons  of  Federal-related  tailings,  the 
aggregate  $270  million  statutory  ceiling 
will  not  support  the  maximum 
allowable  reimbursement  of  $5.50  per 
dry  short  ton,  as  established  by  the  Act, 
if  remedial  action  costs  at  all,  or  certain 
combinations,  of  the  eligible  processing 
sites  reach  or  approach  this  per  ton  limit 
(i.e.,  $5.50  per  d^  short  ton  multiplied 
by  56.11  million  dry  short  tons  equals 
approximately  $309  million).  As  such, 
the  Department  may  need  to  establish  a 
limit  below  the  $5.50  per  dry  short  ton 
ceiling,  established  by  the  Act,  on  the 
maximum  amount  of  reimbursement 
potentially  available  to  each  licensee  to 
ensure  the  equitable  distribution  of 
available  funds.  The  Department  will 
utilize  data  submitted  in  response  to 
this  proposed  rule  to  evaluate  the  need 
for  such  a  preliminary  limit. 

Hie  Department  of  Energy  intends  to 
make  a  determination  as  to  the  amoimt 
of  tailings  present  at  each  active  site 
based  on  the  best  available  data.  The 
Department  will  solicit  and  review  data 
from  licensees  and  other  interested 
parties  in  order  to  identify  and  obtain 
such  data.  In  this  regard,  the 
Department  intends  to  work 
cooperatively  with  each  licensee  to 
reach  a  determination  on  the  total 
quantity  of  tailings  and  Federal-related 
tailings  that  reflects  the  most  accurate 
and  current  information  available. 

The  Department  of  Energy  will  notify 
the  public  of  its  determinations 
regarding  quantities  of  tailings  present 
at  each  site  when  the  final  rule  is 
published,  imless  the  Department  is 
imable  to  conclude  its  evaluation  of 
relevant  data  in  time  for  such 
publication.  In  such  event,  the 
Department  will  notify  by  mail  each 
eligible  licensee,  and  all  parties  that 
submitted  comments  concerning  a 
particular  site,  of  its  determination 
regarding  such  site.  Any  dispute 
concerning  a  determination  by  the 
Department  regarding  quantities  of 
tailings  present  at  a  site  would  be 
subject  to  the  appeals  procedures 
specified  in  $  765.22  of  this  proposed 
rule. 

C.  Verification  of  Adequacy  of  Remedial 
Action 

Section  1004(3)  of  the  Act  (42  U.S.C. 
2256a-3(3)]  requires  that  remedial 
action  costs  for  which  reimbursement  is 
claimed  must  be  for  “work .  .  . 
necessary  to  comply  with  all  applicable 
requirements”  of  UMTRCA  or,  where 
appropriate,  with  requirements 


established  by  a  State  acting  pursuant  to 
the  terms  of  a  discontinuance  agreement 
entered  with  NRC  under  section  274  of 
the  Atomic  Energy  Act  of  1954.* 

Work  that  is  necessary  to  comply  with 
UMTRCA,  or  applicable  Agreement 
State  requirements,  is  work  identified  in 
a  site’s  approved  reclamation  plan  or  a 
license  provision  or  is  otherwise 
required  by  NRC  or  an  Agreement  State 
consistent  with  UMTRCA,  which  results 
in  irreversible  remediation  as  a  part  of 
a  final  closure  plan.  Accordingly,  this 
proposed  rule  provides  for 
reimbursement  only  for  work  required 
by  such  approved  plan  or  license 
provision,  or  work  otherwise  required 
by  NRC  or  Agreement  State  consistent 
with  UMTR^,  and  conducted  in 
accordance  with  the  terms  of  such  plan, 
license,  or  authorization.  Since  NRC,  or 
the  applicable  Agreement  State,  is 
responsible  for  ensuring  that  remedial 
action  is  conducted  in  accordance  with 
such  requirements,  this  proposed  rule  is 
linked  closely  with  the  existing 
processes  by  which  NRC  or  the 
Ag^ment  State  monitor  each  site. 

First,  the  proposed  rule  would  require 
licensees  to  link  each  cost  of  remedial 
action  for  which  reimbursement  is 
claimed  to  a  specific  element  or  activity 
contained  in  an  approved  reclamation 
plan,  or  other  NRC/ Agreement  State 
authorization.  This  will  facilitate  the 
Department  of  Energy’s  review  of  claims 
and  will  help  to  ensure  that 
reimbursement  is  claimed  only  for  those 
costs  incurred  in  performing  work  that 
was  necessary  to  comply  with  UMTRCA 
or  Agreement  State  requirements. 

Second,  before  approving  a  claim  for 
reimbursement,  the  Department  of 
Energy  would  request  NRC  or  the 
applicable  Agreement  State  to  review 
the  claim  and  provide  written 
concurrence  as  to  those  elements  of 
remedial  action,  for  which 
reimbursement  is  claimed,  that  have 
been  conducted  in  compliance  with  the 
requirements  of  the  site’s  reclamation 
plan,  or  other  authority,  approved  or 
required  by  NRC  or  the  Agreement 
State.  Such  concurrence  by  NRC  or  the 
Agreement  State  would  be  a  prerequisite 
for  the  Department  to  determine  that  the 
work  for  which  reimbursement  is 
claimed  was  necessary  to  comply  with 
UMTRCA,  or  Agreement  State, 
requirements. 

Finally,  the  Department  of  Energy 
would  use  the  redamation  plan 
approved  by  NRC  or  an  Agreement  State 
as  the  basis  of  any  plan  approved  by  the 
Department,  pursuant  to  section 


•The  States  of  Colorado,  Wa^ington,  and  Illinois 
have  entered  into  discontinuance  agreements  with 
NRC  and  are  referred  to  herein  as  Agreement  States. 


1001(b)(l)(B)(ii)  of  the  Act  [42  U.S.C. 
2296a(b)(l)(B)(ii)],  for  subs^uent 
decontamination,  decommissioning, 
reclamation,  and  other  remedial  action. 
Any  such  plan  for  subsequent  remedial 
action  approved  by  the  Etepartment  will 
adopt  the  remaining  requirements 
contained  in  the  site’s  reclamation  plan 
approved  by  NRC  or  an  Agreement 
State.  Costs  incurred  by  licensees  in 
performing  such  subsequent  remedial 
action,  and  approved  by  the 
Department,  are  reimbursable  from 
funds  placed  in  escrow,  in  accordance 
with  the  provisions  of  Subpart  D  of  this 
rule.  Once  all  remedial  actions  have 
been  completed  under  UMTRCA,  the 
Department  intends  to  issue  a  Federal 
Register  notice  announcing  a 
termination  date  beyond  which  claims 
for  reimbursement  will  no  longer  be 
accepted. 

D.  Inflation  Index  Determination 

Section  1001(b)(2)(D)  of  the  Act  (42 
U.S.C.  2296a(b)(2)(D)]  requires  certain 
specified  amounts  to  be  increased 
annually  based  upon  an  inflation  index 
selected  by  the  Department  of  Energy. 
One  purpose  of  this  provision  is  to 
enable  each  of  the  th^  ceilings  on 
reimbursement  imposed  by  the  Act  to 
maintain  their  present  day  values. 
Accordingly,  in  order  to  prevent  any 
inflationary  erosion  of  the  funds  set 
aside  for  reimbursement.  Congress 
authorized  the  Department  to  adjust  the 
following  amounts:  the  $5.50  per  dry 
short  ton  ceiling  established  by  section 
1001(b)(2)(A)  of  the  Act  limiting 
reimbursement  to  individual  uranium 
site  licensees;  the  $270  million 
established  by  section  1001(b)(2)(B) 
limiting  total  aggregate  reimbursement 
to  uranium  site  licensees;  and  the  $40 
million  established  by  section 
1001(b)(2)(C)  limiting  total 
reimbursement  to  the  eligible  thorium 
processing  site  licensee. 

The  Department  of  Energy  has 
determined  that  the  appropriate 
inflation  index  for  this  pmpose  is  the 
consumer  price  index  for  all  urban 
consumers  (CPI-U)  established  by  the 
Department  of  Labor.  This 
determination  is  based  principally  on 
two  factors.  First,  the  Uranium 
Enrichment  Decontamination  and 
Decommissioning  Fund  (the  Fimd) 
established  under  section  1801  of  the 
Atomic  Energy  Act  of  1954,  from  which 
reimbursement  payments  to  licensees 
will  be  drawn,  will  itself  be  adjusted  for 
inflation  using  the  CPI-U.  Second,  the 
surety  required  of  active  site  licensees 
by  NRC  pvusuant  to  UMTRCA  is  also 
adjusted  for  inflation  using  the  CPI-U.  In 
order  to  facilitate  a  consistent  and 
uniform  rate  of  escalation  between  the 
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Fund  and  that  portion  of  the  Fund  to  be 
used  for  reimbursements,  as  well  as 
develop  consistency  between  the 
reimbursement  program  and  NRC’s 
surety  requirements,  the  Department 
proposes  that  the  CPI-U  is  the 
appropriate  inflation  index  to  be  used  in 
the  reimbursement  program  established 
by  Title  X  of  the  Act  (subject  to 
alternative  suggestions  received  during 
the  comment  process). 

The  amoimt  of  $5.50,  and  any 
imspent  portion  of  the  $270  million 
authorize  for  payment  of  uranium 
licensees  and  ^0  million  authorized  for 
payment  of  the  thorium  site  licensee, 
will  be  adjusted  annually,  beginning  on 
April  1, 1994,  and  every  Apm  1 
therealter,  until  such  time  as  each 
eligible  licensee  has  been  reimbursed 
for  the  full  amount  determined  by  the 
Department  of  Energy  to  be  owed  to 
such  licensee.  The  adjustment  will  be 
based  on  the  ratio  of  the  final  CPI-U  for 
December  of  the  year  in  question  to  the 
CPI-U  for  October  1992.  In  addition, 
amoimts  paid  to  a  licensee  in  previous 
years  will  be  adjusted  annually  to 
determine  a  cumulative  cost  per  ton 
ratio  in  current  year  dollars.  This 
cumulative  cost  per  ton  ratio  will  be 
compared  with  the  current  year  cost  per 
ton  ceiling,  derived  by  adjusting  for 
inflation  the  $5.50  per  dry  short  ton 
statutory  ceiling.  The  Department  of 
Energy  proposes  under  section  765.12 
that  the  index  used  for  these 
adjustments  will  be  the  annual  CPI-U 
established  by  the  Department  of  Labor 
for  the  preceding  calendar  year. 

E.  Additional  Reimbursement  at  Active 
Uranium  Processing  Sites 

Section  1001(b)(2)(E)  of  the  Act  [42 
U.S.C.  2296a(b)(2)(E)]  requires  the 
Department  of  ^ergy  to  determine,  as 
of  July  31, 2005,  whether  or  not  excess 
funds  are  available  to  reimburse 
licensees  whose  eligible  costs  exceed 
the  statutory  ceiling  on  reimbursement 
for  individual  uranium  site  licensees  of 
$5.50  per  dry  short  ton  of  byproduct 
material  generated  as  an  incident  of 
sales  to  the  United  States.  Specifically, 
the  Department  is  required  to  determine 
whether  the  $270  million  to  be 
appropriated  for  reimbursement  of 
uranium  site  licensees  “exceeds  the 
amount  reimbursable  to  the  licensees" 
when  considering  the  $5.50  per  dry 
short  ton  ceiling  on  reimbursement.  In 
the  event  the  Department  determines 
that  excess  funds  exist,  the  Department 
is  authorized,  but  not  required,  to 
provide  reimbursement  in  excess  of 
$5.50  per  dry  short  ton  to  any  uranium 
site  licensee  whose  approved  costs  of 
remedial  action  exceed  $5.50  per  dry 
short  ton  of  Federal-related  tailings. 


As  previously  discussed,  the 
Department  of  Energy  proposes  to 
determine  a  maximiun  reimbursement 
amount  to  which  each  licensee  may  be 
eligible  based  on  five  requirements. 

First,  reimbursement  must  be  for  costs 
necessary  to  comply  with  UMTRCA  or 
applicable  Agreement  State 
requirements.  Second,  reimbursement 
must  be  for  costs  of  remedial  action 
“attributable  to"  Federal-related 
byproduct  material.  Third, 
reimbursement  may  only  be  made  for 
such  costs  that  are  supported  by 
reasonable  documentation  confirming 
that  the  costs  were  necessary  to  comply 
with  applicable  requirements.  Fourth,  a 
licensee’s  maximum  reimbursement 
amoimt  cannot  exceed  the  lesser  of 
either  the  licensee’s  total  approved  costs 
of  remedial  action  multiplied  by  the 
licensee’s  Federal  reimbursement  ratio 
or  $5.50,  as  adjusted  for  inflation,  or 
other  per  ton  ceiling  established  by  the 
Department  as  necessary,  multiplied  by 
the  dry  short  tons  of  Federal-related 
tailings  present  at  the  site  on  October 
24, 1992.  Fifth,  maximum 
reimbursement  may  be  subject  to 
adjustment  on  a  prorated  b^is  to  assure 
that  the  aggregate  reimbursement  to  all 
uranium  licensees  does  not  exceed  $270 
million,  as  adjusted  for  inflation.  The 
maximum  reimbursement  amount  will 
be  the  sum  of  all  costs  satisfying  these 
five  requirements,  which  either  have 
been  incurred  by  the  licensee  and 
approved  by  the  Department  for 
reimbursement,  or  have  been  approved 
by  the  Department  in  a  plem  for 
subsequent  remedial  action  to  be 
incurred  in  accordance  with  such  plan. 
In  addition,  the  Department  may 
approve  an  increase  in  the  maximum 
reimbursement  amount  established  for 
any  active  uranium  site  to  reflect 
approved  remedial  action  costs  incurred 
in  excess  of  estimated  costs  contained  in 
the  original  maximum  reimbursement 
amount.  The  Department  would 
determine  an  average  per  ton  cost  of 
remedial  action  at  each  site  by  dividing 
the  site’s  maximum  reimbursement 
amount  by  the  number  of  dry  short  tons 
of  Federal-related  tailings.  At  any 
uranium  processing  site  where  such 
estimated  per  dry  short  ton  cost  of 
remedial  action  exceeds  $5.50,  the 
maximum  amount  for  which  the 
licensee  may  be  eligible  for 
reimbursement  would  be  limited 
initially  to  $5.50  per  dry  shorTton. 

As  of  July  31,  2005,  the  Department  of 
Energy  would  determine  if  the  total  of 
all  maximum  reimbursement  amounts  is 
less  than  the  amount  authorized  to  be 
appropriated  by  section  1003  of  the  Act 
(42  U.S.C.  2296a-2),  as  adjusted  for 


inflation.  In  the  event  such  amount 
authorized  by  section  1003  exceeds  the 
total  amount  reimbursable  to  uranium 
site  licensees,  the  Department  would 
then  determine  if  the  per  dry  short  ton 
costs  of  remedial  action  at  any  active 
uranium  processing  site  have  exceeded 
$5.50.  At  any  such  site,  the  Department 
may  approve  an  increase  in  the 
ma^mum  reimbursement  amount  to 
reflect,  in  whole  or  in  part,  the  amount 
by  which  the  per  drv  short  ton  remedial 
action  cost  exceeded  $5.50.  In  the  event 
additional  costs  approved  for 
reimbursement  by  the  Department 
exceeded  the  amount  of  Kmds  available 
for  such  reimbursement,  the  Department 
will  provide  reimbursement  on  a 
prorated  basis.  Each  eligible  licensee’s 
prorated  share  would  be  determined  in 
the  following  manner.  Total  excess 
funds  available  will  be  divided  by  the 
total  number  of  tons  of  Federal-related 
tailings  present  at  sites  where  costs  of 
remedial  action  exceeded  $5.50  per  dry 
short  ton,  as  adjusted  for  inflation.  The 
resulting  number  would  be  the 
maximum  cost  per  ton,  over  $5.50,  that 
may  be  reimbursed.  Total 
reimbursement  for  each  licensee  that 
had  incurred  approved  costs  of  remedial 
action  in  excess  of  $5.50  per  dry  short 
ton  would  be  the  product  of  such  excess 
cost  per  ton  multiplied  by  the  number 
of  dry  short  tons  of  Federal-related 
tailings  at  the  site  or  the  actual  costs 
incurred  and  approved  by  the 
Department,  whichever  is  less. 

Because  of  the  uncertainties  involved 
in  predicting  the  factual  circumstances 
which  may  exist  at  such  time,  the 
Department  of  Energy  may  issue 
additional  guidance  at  an  appropriate 
time  to  govern  any  reimbursement  of 
such  additional  costs. 

F.  Reimbursement  of  Costs  at  the  Active 
Thorium  Processing  Site 

'This  proposed  rule  reflects  the 
differences  and  similarities  established 
by  the  Act  between  reimbursement  of 
remedial  action  costs  at  active  uranium 
sites  versus  such  reimbursement  at  the 
active  thorium  processing  site.'o 

Two  major  differences  apply  to 
reimbursement  of  remedial  action  costs 
incurred  at  the  active  thorium  site.  First, 
section  1001(b)(2)(A)  of  the  Act  [42 
U.S.C.  2296a(b)(2)(A)]  excludes 
reimbursement  of  costs  at  the  active 
thorium  site  firom  the  $5.50  per  dry 
short  ton  ceiling,  which  is  applicable 
only  to  reimbursement  at  active 


*oThe  Department  of  Energy  is  aware  of  only  one 
site  that  satisHes  the  Act’s  definition  of  an  active 
thorimn  processing  site.  This  site,  known  as  the 
West  Chicago  Thorium  Mill  Site  and  located  in  or 
near  West  Chicago,  Illinois,  is  owned  by  the  Kerr- 
McGee  Corporation. 
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uranium  sites.  Instead  of  a  per  ton 
ceiling,  the  Act  establishes  a  $40  million 
ceiling,  adjusted  for  inflation,  (xi  the 
total  reimbursement  to  be  paid  to  the 
licensee  of  the  active  thorium  site. 
Second,  section  1001(b)(2)(C)  of  the  Act 
provides  that  reimbursement  of  the 
thorium  site  licensee  may  only  be  made 
for  costs  mcurred  for  offsite  disposal. 

In  all  other  significant  respects, 
however,  reimbursement  paid  to  the 
thorium  site  licensee  womd  be  governed 
by  the  same  requirements  applicable  to 

{>ayments  made  to  uranium  site 
icensees.  For  example,  costs  incurred  at 
the  thorium  site  must  be  for  work  that 
is  necessary  to  comply  with  applicable 
requirements  of  the  licensing  agency, 
which  is  currently  the  State  of  Illinois, 
an  Agreement  State.  Costs  must  be 
attributable  to  Federal-related  byproduct 
material.  Such  costs  would  have  to  be 
incurred  no  later  than  December  31, 
2002,  or  in  accordance  with  a  plan  for 
subsequent  remedial  action  approved  by 
the  Department  of  Energy. 

Accordingly,  the  licensee  of  the 
thorium  site  would  be  subject  to  the 
claim  procedures  established  by  Subpart 
C  of  this  rule.  The  licensing  agency 
must  concur  that  work  for  which 
reimbursement  is  claimed  was 
necessary  to  comply  with  applicable 
requirements.  Work  performed  after 
December  31, 2002,  must  be  in 
accordance  with  a  plan  approved  by  the 
Department  of  Energy  {or  subsequent 
remedial  action.  All  work  for  wUch 
reimbursement  is  claimed  must  be  for 
offsite  disposal  In  addition, 
reimbursable  costs  would  be  limited  to 
the  total  approved  costs  multiplied  by 
the  Federd  reimbursement  ratio 
established  for  the  site  until  total 
reimbursement  eqxials  the  site’s 
maximum  reimbursement  amount  or 
$40  million  adjusted  for  inflation, 
whichever  is  less. 

ni.  Section-By-Section  Analysis 
A.  Subpart  A — General 

J.  Section  765.1  and  765.2  Purpose, 
Scope,  and  Applicability 

Section  765.1  specifies  that  the 
purpose  of  this  proposed  rule  is  to 
estwlish  procedures  and  requirements 
governing  the  reimbursement  of 
remedial  action  costs  authorized  by 
Title  X  of  the  Act  The  section  confirms 
that  the  furoposed  rule  is  promulgated  as 
required  by  section  1002  of  the  ^  (42 
U.S.C.  2296a-l). 

Section  765.2  describes  the  general 
scope  and  applicability  of  the  proposed 
rule.  In  particular,  the  sectioo  provides 
that  reimbursement  shall  be  made  to  a 
licensee  of  an  active  uranium  or 
thorium  processing  site  for  costs  of 


decontamination,  decommissioning, 
reclamation,  or  other  remedial  action, 
which  are  supported  by  adequate 
documentation  and  determined  by  the 
Department  of  Energy  to  be  attributable 
to  Federal-related  byproduct  material. 
Costs  of  deoHitamination, 
decommissioning,  reclamation,  and 
other  remedial  action  must  be  for  work 
that  is  necessary  to  comply  with  the 
requirements  of  UMTRCA,  or  with 
applicable  requirements  established  by 
an  Agreement  State.  Moreover,  except  as 
provided  by  §  765.32,  reimbursement  of 
a  uranium  site  licensee  shall  be  limited 
to  $5.50,  as  adjusted  for  inflation,  per 
dry  short  ton  of  Federal-related  tailings. 
The  total  reimbursement  paid  to  all 
uranium  licensees  shall  not  exceed  $270 
million,  as  adjusted  for  inflation. 
Reimbursement  of  the  thorium  site 
licensee  shall  not  exceed  $40  million,  as 
adjusted  for  inflation. 

2.  Section  765.3  Definitions 

Section  765.3  defines  the  acronyms 
and  key  terms  referenced  in  this 
propos^  rule.  Many  of  the  definitions 
contained  in  §  765.3  are  taken  verbatim, 
or  with  minor  changes,  from  the  Act. 
UMTRCA,  or  the  Atomic  Energy  Act  of 
1954.  Additional  definitions  were 
developed  specifically  for  this  rule. 

The  term  ^‘claim  for  reimbursement” 
is  defined  as  the  submission  of  an 
application  for  reimbursement  in 
accordance  with  the  requirements 
established  in  Subpart  C  of  this  rule. 

The  term  “costs  of  remedial  action”  is 
defined  to  clarify  that  such  costs  must 
be  incurred  for  decontamination, 
decommissioning,  reclamation,  or  other 
remedial  action  which  is  necessary  to 
comply  with  the  requirements  of 
UMTRCA  or  an  Agreement  State,  and 
must  be  substantiated  by  documentation 
in  accordance  with  the  requirements  of 
Subpart  C  of  this  rule.  Such  costs  may 
include,  but  are  not  limited  to, 
groundwater  remediation,  treatment  of 
contaminated  soil,  disposal  of  process 
wastes,  removal  actions,  air  polluticm 
studies,  mill  and  equipment 
decommissioning,  site  monitoring, 
administrative  expenses  directly  related 
to  remedial  action,  and  other  costs  for 
activities  necessary  to  comply  with  the 
requirements  of  UMTRCA  or  applicable 
requirements  established  by  an 
Agreement  State. 

The  term  "dry  short  ton  of  byproduct 
material”  is  defined  as  the  tailings 
generated  from  the  extraction  and 
processing  of  2,000  pounds  of  uranium 
or  thorium  ore-bearing  rock. 

As  previously  discussed,  the  terms 
“Federal-related  tailings”  and  "Federal 
reimbursement  ratio”  are  defined  as  the 
tailings  attributable  to  sales  to  the 


United  States,  and  the  ratio  of  such 
tailings  to  total  tailings  present  at  the 
site  on  October  24, 1992,  respectively. 

The  term  “inflation  index”  is  defined 
as  the  consumer  price  index  for  all 
urban  consumers  (CPI-U)  as  established 
by  the  Department  of  Labor. 

The  term  “plan  for  subsequent 
remedial  action”  is  defined  as  a  plan 
approved  by  the  Department  of  ^ergy, 
which  incorporates  an  estimated  total 
cost  for  remedial  action  and  all 
applicable  requirements  of  remedial 
action  to  be  performed  after  December 
31,  2002,  at  an  active  uranium  or 
thorium  processing  site. 

Finally,  “reclamation  plan”  is  defined 
to  clarify  that  such  plan,  which  outlines 
the  applicable  requirements  necessary 
to  comply  with  UMTRCA  or  applicable 
Agreement  State  requirements,  must 
have  been  approved  by  NRC  or  the 
Agreement  State. 

B.  Subpart  B — Reimbursement  Criteria 

1.  Section  765.10  Eligibility  for 
Reimbursement 

Section  765.10  outlines  the  basic 
eligibility  requirements  governing 
reimbursement.  In  particular,  as 
required  by  section  1001  of  the  Act  (42 
U.S.C.  2296a),  §  765.10  specifies  that 
persons  licensed  under  section  62  or 
section  81  of  the  Atomic  Energy  Act  of 
1954  (42  U.S.C.  2091,  2111]  shall  be 
eligible  for  reimbursement  of  certain 
costs  of  remedial  action  determined  by 
the  Department  of  Energy  to  ^ 
attributable  to  byproduct  material 
generated  as  an  incident  of  sales  to  the 
United  States.  Such  reimbursement  is 
subject  to  further  procedures  and 
limitations  specified  in  this  rule. 

2.  Section  765.11  Reimbursable  Costs 

Section  765.11  defines  the  parameters 
within  which  costs  must  fall  in  order  to 
be  reimbursable.  In  order  to  be 
reimbursable,  costs  of  remedial  action 
incurred  by  a  licensee  must  be 
necessary  to  comply  with  applicable 
requirements  of  UMTRCA  of  1978  (42 
U.S.C  7901  et  seq.)  or,  where 
appropriate,  with  requirements 
established  by  a  State  that  is  a  party  to 
a  discontinuance  agreement  under 
section  274  of  the  Atomic  Energy  Act  of 
1954  (42  U.S.C.  2021)  (i.e.,  an 
Agreement  State).  Such  requirements 
are  those  contained  in  a  reclamatimi 
plan,  or  other  written  authorization, 
approved  by  NRC  or  an  Agreement  State 
as  contributing  to  the  irreversible 
remediation,  and  final  closure,  of  the 
site.  Reimbursable  costs  must  be 
incurred  prior  to  December  31,  2002,  ot 
be  in  acc^anoe  with  a  plan  fm 
subsequmit  rwawdial  action  approved  by 


Federal  Register  /  Vol.  58,  No.  151  /  Monday,  August  9,  1993  /  Proposed  Rules 


42457 


the  Department  of  Energy.  Claims  for 
reimbursement  must  be  supported  by 
reasonable  documentation  as 
determined  by  the  Department.  In 
addition,  costs  of  remedial  action  are 
reimbursable  only  if  they  are 
attributable  to  Federal-related  byproduct 
material  present  at  the  site  as  of  October 
24. 1992. 

Section  765.11  limits  the  amount  of 
reimbursement  paid  to  any  one  licensee 
of  an  active  uranium  mill  tailings  site  to 
an  amoxmt  not  to  exceed  $5.50 
multiplied  by  the  dry  short  tons  of 
Fedei^-related  tailings.  Total 
reimbursement,  in  the  aggregate,  of 
luanium  site  licensees  is  limited  to  $270 
million.  Reimbvnsement  of  remedial 
action  costs  at  the  eligible  thoriiun 
processing  site  may  only  be  made  for 
costs  inoirred  for  offsite  disposal, 
attributable  to  Federal-relat^  byproduct 
material,  and  is  limited  to  $40  million. 

3.  Section  765.12  Inflation  Index 
Adjustment  Procedures 

The  Act  directs  the  Department  of 
Energy  to  determine  an  appropriate 
inflation  index  by  which  to  increase 
annually  (1)  the  $5.50  per  dry  short  ton 
ceiling  on  individual  reimbursement.  (2) 
any  remaining  amoimt  of  the  $270 
million  available  in  the  aggregate  for 
reimbursement  of  eligible  uranium  site 
licensees,  and  (3)  any  remaining  amoimt 
of  the  $40  million  available  for 
reimbursement  of  the  thorium  site 
licensee.  As  discussed  in  section  II  (D) 
of  this  preamble,  the  Department  is 
proposing  the  CPI-U  as  the  appropriate 
inflation  index  for  these  adjustments. 
Section  765.12  of  the  proposed  rule 
provides  that  the  CPI-U  will  be  used  to 
adjust  these  amounts  annually  on  April 
1  thinning  on  April  1. 1994.  to  account 
for  inflation  that  occurred  in  the 
previous  calendar  year. 

C  Subpart  C — Procedures  for  Filing 
and  Processing  Reimbursement 
Requests 

Subpart  C  establishes  the  procedures 
for  preparing  and  processing 
reimbursement  claims.  These 
procedures  are  designed  to  ensure  that 
all  information  the  Department  of 
Energy  needs  to  review  a  claim  is 
provided,  that  claims  are  evaluated  on 
a  consistent  basis,  and  that  claims  are 
processed  in  an  efficient  and  equitable 
manner. 

1.  Section  765.20  Reimbursement 
Request  Filing  Procedures 

Section  765.20  of  the  proposed  rule 
establishes  the  filing  procedures  that 
must  be  followed  by  an  applicant  when 
submitting  a  claim  for  reimbursement. 


Each  claim  for  reimbursement  of 
remedial  action  costs  must  be  supported 
by  adequate  documentation.  Such 
documentation  should  be  submitted  in 
the  same  shipment,  except  for 
additional  information  requested  by  the 
Department  of  Energy. 

Paragraph  (c)  of  $  765.20  specifies  the 
content  and  format  with  which 
reimbursement  claims  must  comply.  >> 

In  particular,  a  copy  of  the  licensee’s 
approved  reclamation  plan,  or  other 
written  authorization  bom  NRC  or  an 
Agreement  State,  must  be  submitted 
with  the  initial  claim.  Revisions  to  such 
plan  or  authorization  must  be  submitted 
with  the  next  claim  prepared  following 
approval  of  such  re^dsion.  All  costs  for 
which  reimbursement  is  claimed,  and 
all  supporting  documentation,  must  be 
organized  and  cross-referenced  to  such 
approved  plan  or  other  authorization. 

All  costs  for  which  reimbursement  is 
claimed  must  be  supported  by 
documentation  that  demonstrates  that 
each  cost  for  which  reimbursement  is 
claimed  was  incrirred  for  a  specific 
activity  required  by  NRC  or  an 
Agreement  State,  the  time  period  in 
which  the  cost  was  incurred,  and  the 
portion  of  such  cost  attributable  to 
remedial  action.  Copies  of  invoices, 
payroll  records,  receipts,  and  other 
documents  should  be  provided  by  the 
licensee  to  support  claims  for 
reimbursement.  The  Department  of 
Energy  strongly  urges  licensees  to 
provide  documents  that  were  prepared 
contemporaneous  to  the  time  the  cost 
which  tney  support  was  incurred. 
Documents  prepared  substantially  after 
the  cost  was  incurred  will  be  considered 
by  the  Department  in  reviewing  claims 
if  such  documents  are  the  only  means 
available  for  the  licensee  to  provide 
adequate  documentation  to  support 
reimbursement  of  the  cost.  The 
Department  will  evaluate  all 
documentation  submitted  in  support  of 
a  claim  for  reimbursement  on  a  case-by¬ 
case  basis  and  will  exercise  its 
discretion  in  determining  the  weight  to 
accord  to  various  supporting 
documents. 

Since  NRC  or  an  Agreement  State 
must  certify  that  remedial  action  for 
which  reimbursement  is  claimed  is 
appropriate  to  comply  with  applicable 
requirements,  the  Department  of  Energy 
anticipates  that  each  licensee  will 
usually  submit  claims  following  a  site 
review  by  NRC  or  the  Agreement  State. 
Nevertheless,  in  order  to  allow  licensees 


'■The  Department  of  Energy  intends  to  prepare 
and  distribute  a  standardized  format  guide  to  aid 
licensees  in  the  preparation  of  claims.  The 
Department  may  re^se  this  format  horn  time  to 
time  as  warranted,  based  upon  experience  gained  in 
administering  the  reimbursement  program. 


to  submit  claims  reasonably  soon  after 
a  site  review,  and  reduce  delays  in 
processing  claims  that  would  occur  if  all 
claims  were  submitted  before  a  single, 
annual  deadline,  the  proposed  rule 
provides  for  semi-annual  submittal  of 
claims. 

2.  Section  765.21  Processing 
Reimbursement  Requests 

Section  765.21  outline  the 
procedure  to  be  followed  by  the 
Department  of  Energy  in  processing 
ea^  claim  for  reimbursement. 

Section  765.21  (a)  through  (e) 
provides  that  the  Department  of  Energy 
will  conduct  a  preliminary  review  of 
each  claim  wit)^  60  days  of  the  claim 
submittal  deadline  to  determine  if  all 
necessary  documentation  has  been 
submitted.  The  Department  may  contact 
the  applicant  at  any  time  during  this 
review  to  request  additional  inrormation 
or  receive  any  clarification  necessary  to 
continue  the  review.  The  Department 
may  formally  request  the  applicant  in 
writing  to  supply  additional 
documentation  or  clarification  as 
necessary  to  enable  the  Department  to 
complete  its  evaluation  of  the  claim.  In 
addition,  the  Department  may  request 
an  informal  conference  with  the 
applicant  and.  if  necessary.  NRC  or  an 
Agreement  State,  to  obtain  information 
or  clarification  concerning  any  aspect  of 
a  claim.  While  the  applicant  is  not 
required  to  provide  additional 
information  or  clarification  requested  by 
the  Department,  a  failure  to  do  so  may 
result  in  the  denial  of  that  portion  of  the 
claim  for  which  information  is 
revested. 

The  Department  of  Energy  will 
conduct  a  final  review  of  the  claim,  after 
receiving  any  additional  information 
requested  and  prior  to  making  a 
reimbursement  decision.  The 
Department  will  notify  the  claimant  of 
its  decision  regarding  a  claim  within  10 
days  of  completing  the  final  review. 

Section  765.21  (!)  and  (g)  discuss  the 
timing  for  processing  for  payment 
reimbursement  requests. 
Reimbursements  will  be  made  on  a 
prorated  basis  if  there  are  insufficient 
funds  available  to  reimburse  all  claims 
in  full.  Amounts  not  initially  disbursed 
will  be  paid  on  a  prorated  basis,  until 
satisfied  in  full,  as  funds  become 
available.  Funds  will  be  provided  from 
the  Uranium  Enrichment 
Decontamination  and  Decommissioning 
Firnd.  as  required  by  the  Act.  Payment 
or  obligation  of  funds  shall  be  subject  to 
the  requirements  of  the  Anti-Deficiency 
Act  as  specified  by  $  765.21(g}  of  this 
rule.  Following  each  annual 
appropriation  by  Congress,  the 
E>epartment  of  ^ergy  will  issue  a 
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Federal  Register  notice  infuming 
licensees  of  the  availability  of  funds  for 
reimbursement  and  whether  the 
Department  anticipates  that  anproved 
claims  for  that  year  may  be  subject  to 
prorated  payment.  This  Federal  Register 
notice  will  also  serve  as  the 
Department’s  official  invitation  for 
eligible  licensees  to  submit  their  claims 
for  reimbursement  by  the  dates 
specified  in  the  notice.  It  is  the 
Department’s  intent  to  request  initial 
claims  on  or  before  February  1, 1994, 
and  beginning  in  1995,  request  claims 
on  a  semi-armual  basis  on  or  before 
February  1  or  August  1  of  each  year. 

3.  Section  765.22  Appeals  Procedures 

Section  765.22  authorizes  a  licensee 
to  utilize  the  established  Department  of 
Energy  dispute  resolution  process  to 
appeal  decisions  that  deny,  in  whole  or 
in  part,  any  claim  for  reimbursement. 
The  initial  decision  of  the  Department 
becomes  final  if  the  decision  is  not 
appealed  to  the  Department’s  Office  of 
Hearings  and  Appeals  (OHA)  within  45 
days.  In  the  event  of  an  appeal,  the  OHA 
decision  is  the  Department’s  final 
decision.  Appeals  of  the  Department’s 
final  determinaticm  regarding  quantities 
of  Federal-related  and  total  tailings 
present  at  a  site,  and  its  Federal 
reimbursement  ratio,  would  also  be 
subject  to  this  process.  Appeals  are  to  be 
filed  with  the  Apartment’s  OHA.  OHA 
is  a  quasi-judicial  body  that  repmts  to 
the  Secret^  of  Energy  and,  except  as 
otherwise  provided  by  law,  is 
responsible  for  conducting  informal 
adjudicative  proceedings  of  the 
Department,  where  there  is  provision  for 
separation  of  function.  In  connection 
with  these  duties,  OHA  holds  hearings, 
receives  evidence,  develops  a  record, 
and  issues  a  final  determination,  which 
is  subject  to  review  in  the  Federal 
courts. 

Appeals  will  be  governed  by  the 
dispute  resolution  procedures  of  OHA 
set  forth  in  10  CFR  Part  205,  Subpart  H. 
Subpart  H  describes  who  may  tile  an 
appeal,  the  form  and  content  of  the 
appeal,  and  the  dispute  evaluation  and 
^solution  procedures.  The  proposed 
rule  would  require  a  claimant  to  file  an 
appeal  because  the  Department  believes 
that  administrative  remedies  should  be 
exhausted  before  a  claimant  could  file  a 
jietition  for  review  in  a  Federal  Court. 
iTiis  policy  would  prevent  unnecessary 
htigation.  A  decision  of  OHA 
concerning  any  such  appeal  shall  be 
considered  a  ^al  agency  action  for 
purposes  of  judicial  review. 

4.  Section  765.23  Annual  Report 

The  Department  of  Energy  will 
prepare  an  annual  report,  available  to 


the  public,  summarizing  pertinent 
information  from  the  preceding  year 
regarding  the  reimbursement  program. 
Such  information  may  include,  but  not 
be  limited  to.  individual  and  aggregate 
reimbursement  claims  approved  and 
paid,  approval  of  plans  for  subsequent 
remedial  action,  completion  of 
particular  elements  of  remedial  action  at 
active  sites,  total  amoimts  paid  and 
remaining  for  reimbursement,  and  other 
infonnatiem.  Licensees  should  be  aware 
that  any  information  submitted  in  a 
cl6um  for  reimbursement  may  be  subject 
to  public  disclosure,  throiigh  the  annual 
report  as  well  as  by  specific  request,  in 
accordance  with  the  Freedom  of 
Information  Act,  and  all  other 
applicable  requirements. 

D.  Subpart  D— Additional 
Reimbursement  Procedures 

1.  Section  765.30  Reimbursement  of 
Costs  Incurred  in  Accordance  With  a 
Plan  for  Subsequent  Remedial  Action 

As  discussed  more  fully  in  section 
n(E)  of  this  preamble,  §  765.30  of 
Subpart  D  establishes  provisions 
governing  reimbursement  of  costs 
incurred  in  accordance  with  a  plan  for 
subsequent  remedial  action  approved  by 
the  Department  of  Energy. 
Reimbursement  of  costs  incurred  after 
December  31, 2002,  shall  be  subject  to 
the  submission  of  such  a  plan  by  the 
licensee  and  approval  of  the  plan  by  the 
Department.  Licensees  seeking 
reimbursement  of  costs  of  remedial 
action  incurred  after  December  31, 2002, 
shall  submit  to  the  Department  for 
review  and  approval  such  a  plan  at  any 
time  between  January  1, 2000,  and 
December  31, 2001.  A  plan  must 
address  all  applicable  requirements 
remaining  to  be  satisfied,  which  are 
contained  in  a  reclamation  plan  for  the 
site  approved  by  NRC  or  an  Agreement 
State.  In  addition,  a  plan  for  subsequent 
remedial  action  must  provide  a  total 
estimated  cost  of  remedial  action, 
broken  down  into  costs  already  incurred 
by  the  licensee  and  approved  by  the 
Department,  and  projected  costs  to  be 
incurred  to  satisfy  all  remaining 
requirements  of  the  site’s  approved 
reclamation  plan.  Each  licensee  would 
be  required  to  provide  adequate 
documentation  or  other  information  to 
support  its  estimate  of  costs  to  be 
incurred. 

The  Department  of  Energy  may 
approve  or  reject  any  plan  submitted  by 
a  licensee.  At  any  time  following 
submittal  of  a  plan,  the  Department  may 
request  additional  information  from  the 
licensee,  and  may  consult  with  NRC  or 
an  Agreement  State  concerning 
remaining  remedial  action  requirements 


contained  in  the  site’s  approved 
reclamation  plan.  In  the  event  the 
Department  rejects  a  plan,  the  licensee 
may  submit  additional  plans  for  review 
by  the  Department,  until  such  a  plan  is 
approved,  or  imtil  Decomber  31. 2002, 
wffichever  occurs  first.  A  failure  by  a 
licensee  to  receive  approval  firom  the 
Department  of  a  plan  for  subsequent 
remedial  action  prior  to  December  31, 
2002,  will  preclude  that  licensee  from 
receiving  any  reimbursement  for  costs 
inciurred  after  that  date,  unless  and  until 
such  time  as  the  licensee  obtains 
approval  from  the  Department  of  such  a 
plan. 

2.  Section  765.31  Placement  of  Funds 
in  Escrow  for  Subsequent  Remedial 
Action 

Section  785.31  establishes  procedures 
for  reimbursement  of  costs  inoured  in 
accordance  with  an  approved  plan(s)  for 
subsequent  remedial  action. 

Upon  approval  of  the  first  plan  by  the 
Department  of  Energy,  the  Department 
will  authorize  to  be  placed  into  an 
escrow  account,  established  and 
administered  by  the  United  States 
Treasury  Department  in  accordance 
with  requirements  specified  by  the 
Department  of  Energy,  funds  sufficient 
to  reimburse  the  licensee  for  costs  of 
remedial  action  subsequently  incurred 
and  approved  by  the  Apartment  of 
Energy.  Funds  will  be  added  to  the 
escrow  account  upon  Department  of 
Energy  approval  of  any  subsequent 
plans  submitted  by  other  licensees. 
Placement  of  funds  in  such  escrow 
account  will  be  subject  to  the 
availability  of  funds  from  the  Uranium 
Enrichment  Decontamination  and 
Decommissioning  Fund  established 
pursuant  to  section  1801  of  the  Atomic 
Energy  Act  of  1954,  and  the 
retirements  of  the  Anti-Deficiency  Act. 

Costs  inemred  in  accordance  with  the 
requirements  of  a  plan  for  subsequent 
remedial  action,  and  approved  by  the 
Department  of  Energy,  will  be 
reimbursed  in  an  amount  equal  to  the 
approved  cost  multiplied  by  the  site’s 
Federal  reimbursement  ratio,  until  such 
time  as  the  Department  determines  its 
obligation  under  Title  X  to  reimburse 
the  licensee  has  been  satisfied  or 
remedial  action  has  been  completed  at 
the  site. 

3.  Section  765.32  Reimbursement  of 
Excess  Funds 

As  discussed  in  section  U(E)  of  this 
preamble,  the  Act  authorizes  the 
Department  of  Energy  to  determine,  as 
of  July  31, 2005,  whether  the  amoxmt 
authorized  for  reimbursement  by  section 
1003  of  the  Act  (42  U.S.C  2296a-2) 
exceeds  the  amount  otherwise 
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reimbursable  to  licensees,  as  limited  by 
the  $5.50  per  dry  abort  ton 
reimbursement  ceiling  on  uranium  site 
licensees.  In  the  event  any  uranium  site 
licensee  incurs  reimbursi^le  costs  in 
excess  of  $5.50  per  dry  short  ton,  and 
the  Department  has  determined  that 
excess  funds  exist  as  of  July  31,  2005, 
the  Department  is  authorized  to  provide 
reimbursement  of  such  costs  to  the 
exient  funds  are  available. 

Section  765.32  outlines  the 
procedures  that  will  govern  such 
additional  reimbmsement.  In  the  event 
further  clarification  of  these  procedures 
becomes  necessary,  the  Department  of 
Energy  will  issue  appropriate  guidance. 

rv.  Opportunity  for  Public  Comment 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  information,  opinions,  or 
arguments  with  respect  to  the  proposed 
regulations  set  fortli  in  this  notice. 
Comments  should  be  submitted  to  the 
address  indicated  in  the  "Addresses” 
section  of  this  notice  and  should  be 
identified  on  the  outside  of  the  envelope 
and  on  documents  submitted  to  the 
Department  with  the  designation 
“Comments  on  the  Title  X  Proposed 
Rule.”  Two  copies  should  be  submitted 
if  possible.  All  comments  received  by 
the  date  indicated  in  the  “Dates”  section 
will  be  considered  by  the  Department 
before  final  action  is  taken  on  the 
proposed  rule.  Late  comments  will  be 
considered  to  the  extent  practicable. 

Any  person  submitting  information  that 
he  or  she  believes  to  be  confidential  and 
exempt  by  law  fitim  public  disclosure 
should  submit  one  complete  copy  of  the 
document  and  three  copies,  if  possible, 
from  which  the  information  believed  to 
be  confidential  has  been  deleted.  The 
Department  will  make  its  own 
determination  with  regard  to  the 
confidential  status  of  the  information 
and  treat  it  according  to  its 
determination. 

In  addition,  the  Department  of  Energy 
has  scheduled  a  public  hearing  at  the 
Holiday  Inn-Denver  International 
Airport,  15500  East  40th  Avenue. 
Denver,  Colorado  80239  (303/371- 
9494),  beginning  at  9:30  a.m.,  on 
September  14, 1993.  Those  individuals 
who  wish  to  present  oral  comments  at 
this  non-evidentiary  hearing  are 
encouraged  to  request  in  writing  an 
opportunity  to  be  heard.  Unless  the 
Eiepartment  is  otherwise  requested  in 
writing,  individuals  will  be  scheduled 
10-minute  time  segments  to  present 
their  comments.  Time  segments  will  be 
allotted  based  on  the  order  in  which  the 
written  requests  are  received. 
Individuals  who  do  not  submit  a  written 
request  to  speak  will  be  allowed  time  to 


speak  as  time  permits.  Written  requests 
should  be  submitted  to  the  Department 
official  identified  in  the  “Addresses” 
section  of  this  preamble. 

V.  Review  Under  Executive  Order 
12291 

Under  Executive  Order  12291, 
agencies  are  required  to  determine 
whether  rules  are  major  rules  as  defined 
in  the  order.  The  Department  of  Energy 
has  reviewed  this  proposed  rule  and  has 
determined  that  it  is  not  a  major  rule 
because:  implementing  this  rule  will  not 
have  an  aimual  effect  of  $100  million  or 
more  on  the  economy;  will  not  result  in 
a  major  increase  in  costs  or  prices  to 
consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  and  will 
not  have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises. 
Prior  to  publication,  the  proposed  rule 
was  submitted  to  the  Director  of  the 
Office  of  Management  and  Budget 
piusuant  to  Executive  Order  12291.  The 
Director  has  concluded  his  review  and 
concurred  with  the  Department's 
determination  that  this  is  not  a  major 
rule. 

VI.  Review  Under  the  Regulatory 
Flexibility  Act 

This  proposed  rule  was  reviewed 
under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.  The  Regulatory 
Flexibility  Act  requires  that  a  regulatory^ 
flexibility  analysis  be  performed  for  all 
rules  that  are  likely  to  have  “significant 
impact  on  a  substantial  number  of  small 
entities.”  This  regulation  involves 
reimbursement  for  costs  of  remedial 
action  at  active  vuranium  and  thorium 
processing  sites.  The  number  of 
potentially  eligible  applicants  is  very 
limited.  Because  this  regulation 
provides  for  reimbursement  of  funds 
authorized  by  Title  X  of  the  Act,  it  does 
not  pose  any  adverse  effect  on  the 
private  sector  economy  or  small  entities, 
and  in  fact  may  provide  a  benefit  to 
small  entities  located  near  active 
processing  sites.  The  Department  of 
Energy,  tlrerefore,  certifies  that  this 
regulation  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

Vn.  Review  Under  the  Paperwork 
Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  imder  the  Paperwork  Reduction 
Act,  44  U.S.C.  2501  et  seq.  The  final  rule 


will  respond  to  any  OMB  or  public 
comments  concerning  the  proposed 
information  collection  requirements. 

Vm.  Review  Under  the  National 
Environmental  Policy  Act 

The  Department  of  Energy  has 
determined  that  this  proposed  rule  is 
covered  under  the  Categorical  Exclusion 
found  at  paragraph  A.6  of  appendix  A 
to  subpart  D  of  10  CFR  part  1021,  which 
applies  to  establishment  of  procedural 
rulemakings.  Accordingly,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

DC.  Review  Under  Executive  Order 
12612 

This  proposed  rule  does  not  have  a 
substantial  direct  effect  on  the  States, 
the  relationship  between  the  States  and 
the  Federal  Government,  or  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government.  No  federalism  assessment 
under  Executive  Order  12612  is 
required. 

X.  Review  Under  Executive  Order 
12778 

Section  2  of  Executive  Order  12778 
instructs  each  agency  subject  to 
Executive  Order  12291  to  adhere  to 
certain  requirements  in  promulgating 
new  regulations  and  reviewing  existing 
regulations.  These  requirements,  set 
forth  in  sections  2(a)  and  (b),  include 
eliminating  drafting  errors  and  needless 
ambiguity,  drafting  the  regulations  to 
minimize  litigation,  providing  clear  and 
certain  legal  standards  for  affected 
conduct,  and  promoting  simplification 
and  burden  r^uction.  Agencies  are  also 
instructed  to  make  every  reasonable 
effort  to  ensure  that  the  regulation 
clearly  specifies  any  preemptive  eflect, 
effect  on  existing  Federal  law  or 
regulation,  and  retroactive  eflect; 
describes  any  administrative 
proceedings  to  be  available  prior  to 
judicial  review  and  any  provisions  for 
the  exhaustion  of  such  administrative 
proceedings;  and  defines  key  terms.  The 
Department  of  Energy  certifies  that 
today’s  proposal  meets  the  requirements 
of  sections  2(a)  and  (b)  of  Executive 
Order  12778. 

List  of  Subjects  in  10  Part  765 

Radioactive  materials,  Reclamation, 
Reporting  and  recordkeeping 
requirements.  Surety  bonds.  Uranium. 
T&omas  P.  Gnuabiy, 

Assistant  Secretary  for  Environmental 
Restoration  and  Waste  Management 

For  the  reasons  set  out  in  the 
Preamble,  chapter  III  of  title  10  of  the 
Code  of  Federal  Regulations  is  proposed 
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to  be  amended  by  adding  a  new  part  765 
to  read  as  follows: 

Part  765-AEiMBURSEMENT  FOR 
COSTS  OF  REMEDIAL  ACTION  AT 
ACTIVE  URANIUM  AND  THORIUM 
PROCESSING  SITES 

Subpart  A— Oenerel 

Sac. 

765.1  Purpose 

765.2  Scope  and  Applicability 

765.3  Definitions 

Subpart  S— Raimburaamant  Critaria 

765.10  Eligibility  for  Reimbursement 

765.11  Reimbursable  Costs 

765.12  Inflation  Index  Adjustment 
Procedures 

Subpart  C  Pro  cad  urea  for  Filing  and 
Procaaaing  Rahnburaamant  Raquasta 

765.20  Reimbursement  Request  Filing 
Procedures 

765.21  Processing  Reimbursement  Requests 

765.22  Appeals  I^ocedures 

765.23  Annual  Report 

Subpart  D— Additional  Raimbursemant 
Prooaduraa 

765.30  Reimbursement  of  Costs  Incurred  in 
Accordance  with  a  Plan  for  Subsequent 
Remedial  Action 

765.31  Placement  of  Fimds  in  Escrow  for 
Subsequent  Remedial  Action 

765.32  Reimbursement  of  Excess  Funds 
Authority:  Pub.  L  102-486  (42  U.S.C.  2296 

and  7254). 

Subpart  A— Ganarat 
f  765.1  Purpoaa. 

The  provisions  of  this  part  establish 
regulatory  requirements  governing 
reimbursement  for  certain  remedial 
action  costs  at  active  uranium  or 
thorium  processing  sites  as  specified  by 
Subtitle  A  of  Title  X  (Title  X)  of  the 
Energy  Policy  Act  of  1992  (Pub.  L.  102- 
486. 106  Stat.  2776).  These  regulations 
are  authorized  by  section  1002  of  the 
Energy  Policy  Act  (42  U.S.C.  2296a-l) 
which  requires  the  Secretary  of  Energy 
(Secretary)  to  issue  regulations 
governing  such  reimbursements. 

f  765.2  Scope  and  appUcebiUty. 

(a)  This  part  establishes  policies, 
criteria,  and  procedures  governing 
reimbursement  of  certain  costs  of 
remedial  action  incurred  by  uranium  or 
thorium  licensees  at  active  uranium  or 
thorium  processing  sites  as  a  result  of 
byproduct  material  generated  as  an 
incident  of  sales  to  the  United  States. 

(b)  Costs  of  remedial  action  at  active 
uranium  or  thorium  processing  sites  are 
borne  by  persons  licensed  under  section 
62  or  81  of  the  Atomic  Energy  Act  of 
1954  (42  U.S.C.  2091.  2111),  subject  to 
the  exceptions  and  limitations  specified 
in  this  part. 


(c)  The  Department  of  Energy  shall, 
subject  to  the  provisions  specified  in 
this  part,  reimburse  a  licensee  described 
in  paragraph  (b)  of  this  section  that 
owns  an  active  uranium  or  thorium 
processing  site  for  such  portion  of  the 
costs  of  remedial  action  as  are 
determined  by  the  Department  to  be 
attributable  to  byproduct  material 
generated  as  an  incident  of  sales  to  the 
United  States  and  either  incurred  by 
such  licensee  not  later  than  Decem^r 
31,  2002,  or  incurred  by  the  licensee  in 
accordance  with  a  plan  for  subsequent 
decontamination,  decommissioning, 
reclamation,  and  other  remedial  action 
approved  by  the  Department. 

(d)  Such  costs  of  remedial  action  must 
be  necessary  to  comply  with  applicable 
requirements  of  the  Uranium  Mill 
Tailings  Radiation  Control  Act  of  1978 
(UMTRCA)  (42  U.S.C.  7901  et  seq.)  or. 
in  a  State  that  is  a  party  to  a 
discontinuance  agreement  imder  section 
274  of  the  Atomic  Energy  Act  of  1954 
(42  U.S.C.  2021),  with  requirements 
established  by  the  State  pursuant  to  the 
authority  established  by  such 
agreement.  Claims  for  reimbursement 
must  be  supported  by  reasonable 
documentation  as  specified  in  subpart  C 
of  this  part. 

(e)  Except  as  authorized  by  §  765.32, 
the  total  amount  of  reimbursement  paid 
to  any  licensee  of  an  active  uranium 
mill  processing  site  shall  not  exceed 
$5.50,  as  adjusted  for  inflation  by 
applying  the  consumer  price  index  for 
all  urban  consumers  (CPI*U)  as  provided 
by  §  765.12,  multiplied  by  the  number 
of  dry  short  tons  of  Federal-related 
tailings  located  at  the  site  on  October 
24. 1992. 

(f)  The  total  amount  of  reimbursement 
paid  to  all  uranium  licensees  shall  not 
exceed  $270  million,  as  adjusted  for 
inflation  by  applying  the  CTI-U  as 
provided  by  §  765.12. 

(g)  The  total  amount  of 
reimbursement  paid  to  any  licensee  of 
an  active  thorium  processing  site  shall 
not  exceed  $40  million,  as  adjusted  for 
inflation  by  applying  the  CPI-U  as 
provided  by  §  765.12. 

(h)  Reimbursement  of  licensees  for 
costs  of  remedial  action  will  only  be 
made  for  such  costs  that  are  supported 
by  reasonable  documentation  as 
required  by  §  765.20  and  claimed  for 
reimbursement  by  a  licensee  in 
accordance  with  the  procedures 
established  by  subpart  C  of  this  part. 

$765.3  Definitione. 

For  the  purposes  of  this  part,  the 
following  terms  are  defined  as  follows: 

Active  uranium  or  thorium  processing 
site  or  active  processing  site  means: 


(1)  Any  uranium  or  thorium 
processing  site,  including  the  mill, 
containing  byproduct  material  for  which 
a  license  [issued  by  NRC  or  its 
predecessor  agency  under  the  Atomic 
Energy  Act  of  1954,  or  by  a  State  as 
permitted  under  section  274  of  such  Act 
(42  U.S.C.  2021)]  for  the  production  at 
such  site  of  any  uranium  or  thorium 
derived  from  ore — 

(1)  Was  in  effect  on  January  1. 1978; 

(ii)  Was  issued  or  renewed  after 
January  1, 1978;  or 

(iii)  For  which  an  application  for 
renewal  or  issuance  was  pending  on,  or 
after  January  1, 1978;  and 

(2)  Any  other  real  property  or 
improvement  on  such  real  property  that 
is  determined  by  the  Secretary  or  by  a 
State  as  permitted  under  section  274  of 
the  Atomic  Energy  Act  of  1954  (42 
U.S.C.  2021)  to  be: 

(i)  In  the  vicinity  of  such  site;  and 

(ii)  Contaminated  with  residual 
byproduct  material. 

Agreement  State  means  a  State  that 
has  entered  into  a  discontinuance 
agreement  with  NRC  under  section  274 
of  the  Atomic  Energy  Act  of  1954  (42 
U.S.C.  2021). 

Byproduct  material  means  the  tailings 
or  wastes  produced  by  the  extraction  or 
concentration  of  uranium  or  thorium 
ft-om  any  ore  processed  primarily  for  its 
source  material  content. 

Claim  for  reimbursement  means  a 
claim  for  reimbursement  submitted  in 
accordance  with  the  requirements 
established  in  subpart  C  of  this  part. 

Costs  of  remedim  action  means  costs 
incurred  by  a  licensee  to  perform 
decontamination,  decommissioning, 
reclamation,  and  other  remedial  action, 
which  are  necessary  to  perform  such 
action  and  are  supported  by  reasonable 
documentation  in  accordance  with  the 
requirements  of  subpart  C  of  this  part. 

Decon  tamination,  decommissioning, 
reclamation,  and  other  remedial  action 
means  work  performed  which  is 
necessary  to  comply  with  all  applicable 
requirements  of  the  Uranium  Mill 
Tailings  Radiation  Control  Act  of  1978 
(42  U.S.C.  7901  et  seq.)  or,  where 
appropriate,  with  requirements 
established  by  a  State  that  is  a  party  to 
a  discontinuance  agreement  under 
section  274  of  the  Atomic  Energy  Act  of 
1954  (42  U.S.C.  2021). 

Department  means  the  United  States 
Department  of  Enercy. 

Dry  short  tons  ofoyproduct  material 
means  the  tailings  generated  from  the 
extraction  and  processing  of  2,000 
pounds  df  uranium  or  thorium  ore- 
bearing  rock. 

Federal  reimbursement  ratio  means 
the  ratio  of  dry  short  tons  of  Federal- 
related  tailings  to  total  dry  short  tons  of 
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tailings  present  at  an  active  uranium  or 
thorium  processing  site  on  Oct<^r  24, 
1992. 

Federal-related  tailings  means  tailings 
that  were  present  at  an  active  uranium 
or  thorium  processing  site  on  October 
24, 1992,  and  were  generated  as 
incident  of  uranium  or  thorium  sales  to 
the  United  States. 

Inflation  index  means  the  consumer 
price  index  for  all  urban  consumers  as 
determined  by  the  Department  of  Labor. 

Licensee  means  a  person  licensed 
xmder  section  62  or  section  81  of  the 
Atomic  Energy  Act  of  1954  (42  U.S.C. 
2091,  2111)  for  any  activity  at  an  active 
uranium  or  thorium  processing  site 
which  results,  or  has  resulted,  in  the 
production  of  byproduct  material. 

NRC  means  the  United  States  Nuclear 
Regulatory  Commission. 

Offsite  disposal  means  disposal  of 
byproduct  material  in  a  location  that  is 
not  contiguous  to  the  West  Chicago 
Thorium  Mill  Site  located  in  West 
Chicago,  Illinois,  in  accordance  with  a 
plan  approved  by,  or  other  written 
authorization  from,  the  Illinois 
Department  of  Nuclear  Safety  or 
appropriate  State  agency. 

Plan  for  subsequent  remedial  action 
means  a  plan  approved  by  the 
Department  of  Energy  incorporating  an 
estimated  total  cost  for  remedial  action, 
and  all  applicable  requirements  of 
remedial  action  to  be  performed  after 
December  31,  2002,  at  an  active 
uranium  or  thorium  processing  site. 

Reclamation  plan  means  a  plan, 
which  has  been  approved  by  NRC  or  an 
Agreement  State,  establishi^ 
requirements  for  cleanup  of  an  active 
processing  site  that  are  necessary  to 
comply  with  applicable  requirements  of 
the  Uranium  ^11  Tailings  Radiation 
Control  Act  of  1978,  or  requirements 
established  by  an  Agreement  State. 

Remedial  action  means 
decontamination,  decommissioning, 
reclamation,  and  other  remedial  action 
at  an  active  uranixun  or  thorium 
processing  site. 

Secretary  means  the  Secretary  of 
Energy. 

Surety  Requirements  means  the 
amount  of  necessary  funds,  as  required 
by  NRC  or  an  Agreement  State,  that  a 
licensee  must  possess  to  cover  the 
estimated  cost  of  conducting  all 
licensed  remedial  action  activities 
including  costs  of  construction  and 
disposal. 

Taili/tgs  means  the  remaining 
granular  material  which  was  disposed  of 
in  a  tailings  impoimdment  after  the 
extraction  of  uranium  or  thorium  from 
ore. 


I/MTRCA  means  the  Uranium  Mill 
Tailings  Radiation  Control  Act  of  1978 
(42  U.S.C.  7901  et  seq.l 
United  States  means  any  executive 
department,  commission,  or  agency,  or 
other  establishment  in  the  executive 
branch  of  the  Federal  Government. 

Subpwt  B — ReimburMinent  Criteria 

1 765.1 0  EilgIblUty  for  reimbursamont 

(a)  Any  licensee  that  owns  an  active 
uranium  or  thorium  processing  site  and 
that  has  incurred  costs  of  remedial 
action  at  such  site  that  are  attributable 
to  Federal-related  byproduct  material 
shall  be  eligible  for  reimbursement  of 
such  co^,  sub)ect  to  the  procedures 
emd  limitations  specified  in  this  part. 

(b)  Prior  to  reimbursement  of  remedial 
action  costs  inoured  by  a  licensee,  the 
Department  of  Energy  ^ali  make  a 
determination  regarding  the  total 
quantity  of  tailings,  and  that  portion  of 
such  tailings  that  is  Federal-related 
tailings,  present  on  October  24, 1992,  at 
the  active  processing  site  owned  by 
such  Ucensee.  The  licensee  shall  concur 
in  such  determination,  or  waive  or 
exhaust  its  right  to  any  administrative  or 
judicial  appeal  disputing  such 
determination,  prior  to  submitting  any 
claim  fm*  reimbursement  of  remedial 
action  costs  incurred  at  the  site.  Claims 
from  those  sites  for  which  such 
determination  is  made  will  be  evaluated 
individually. 

1 765.1 1  Raimburaabie  coata. 

(a)  Costs  for  which  an  eligible  licensee 
may  apply  for  reimbursement  must  be 
for  remedial  action  attributable  to 
Federal-related  byproduct  material,  as 
determined  by  the  Department  of 
Energy.  Such  costs  must  be  incurred  in 
the  p^ormance  of  activities 
contributing  to  final  closure  of  the  site 
and  required  by  either: 

(1)  A  plan,  portion  thereof,  or  other 
written  authorization,  approved  by  NRC 
pursuant  to  the  authority  provided  by 
section  2022(d)  of  the  Atomic  Energy 
Act  of  1954  (42  U.S.C.  2021);  or 

(2)  A  plan,  portion  thereof,  or  other 
written  authorization,  approved  by  an 
Agreement  State,  pursuant  to  the 
authority  provided  by  a  discontinuance 
agreement  with  NRC  entered  pursuant 
to  section  274  of  the  Atomic  ^ergy  Act 
of  1954  (42  U.S.C.  2021). 

(b)  In  addition,  such  costs  must  either: 

(1)  Be  incurred  not  later  than 
December  31, 2002;  or 

(2)  Be  incurred  in  accordance  with  a 
plan  for  subsequent  remedial  action 
approved  by  the  Department  of  Energy, 
as  specified  in  §  765.30. 

(c)  A  licensee  seeldng  reimbursement 
for  costs  of  remedial  action  must 


demonstrate  that  such  costs  are 
attributable  to  Federal-related  byproduct 
material.  For  purposes  of  such 
demonstration,  costs  of  remedial  action 
that  are  attributable  to  Federal-related 
byproduct  material  are  those  costs  equal 
to  the  total  approved  costs  of  remedial 
action  at  a  site  multiplied  by  the  Federal 
reimbursement  ratio  established  for  the 
site. 

(d)  Total  reimbursement  of  costs  of 
remedial  action  incurred  at  an  active 
processing  site,  that  are  otherwise 
reimbursable  pursuant  to  the  provisions 
of  this  part,  shall  be  limited  as  follows: 

(1)  Reimbursement  of  remedial  action 
costs  to  active  uranium  licensees  shall 
not  exceed  the  lesser  of:  (i)  the  actrial 
cost  of  remedial  action  multiplied  by 
the  Federal  reimbursement  ratio;  or  (ii) 
$5.50  or  other  per  ton  ceiling 
established  by  the  £)epartment  of  Energy 
in  accordance  with  the  requirements  of 
this  part,  as  adjusted  for  inflation 
pursuant  to  §  765.12,  miiltiplied  by  the 
number  of  dry  short  tons  of  byproduct 
material  generated  as  an  incident  of 
sales  to  the  United  States. 

(2)  Aggregate  reimbursement  of 
remedial  action  costs  incurred  at  ail 
active  uranium  processing  sites  shall 
not  exceed  $270  million;  and 

(3)  Reimbrirsement  of  remedial  action 
costs  at  the  active  thorium  processing 
site  shall  be  limited  to  costs  incvured  for 
offsite  disposal  and  shall  not  exceed  the 
actual  approved  costs  of  remedial  action 
multiplied  by  the  Federal 
reimbursement  ratio,  or  $40  million, 
whichever  is  less. 

(e)  Costs  of  remedial  action  shall  be 
reimbursable  only  if  supported  by 
adequate  documentation  and  approved 
by  the  Department  of  Energy  in 
accordance  with  the  provisions  of  this 
part. 

(f)  Notwithstanding  the  requirement 
that  byproduct  material  must  be  located 
at  an  active  processing  site  on  October 
24, 1992,  remedial  action  costs 
attributable  to  byproduct  material 
generated  at  the  site  of  the  Edgemont 
Mill  in  Edgemont,  South  Dakota,  and 
moved  subsequently  from  such  location 
for  disposal,  shall  be  eligible  for 
reimbursement  in  accordance  with  all 
other  requirements  of  this  part. 

§  765.1 2  Inflation  Index  adjuaUnant 
procaduraa. 

(a)  The  amounts  of  $5.50  [as  specified 
in  §  765.2(e)  or  other  per  ton  ceiling 
established  by  the  Department  of 
Energy,  $270  million  (as  specified  in 

§  765.2(f)],  and  $40  million  (as  specified 
in  §  765.2(g)|,  shall  be  adjusted  for 
inflation  as  provided  by  this  section. 

(b)  The  Department  of  Energy  shall 
multiply  $5.50  or  other  ceiling 
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established  by  the  Department  of 
Energy,  and  those  portions  of  $270 
million  and  $40  million  that  have  not 
yet  been  paid  in  reimbursement,  by  the 
CPI-U.  The  Department  of  Energy  shall 
apply  the  CPI-U  to  the  amounts 
specified  in  this  paragraph  aimually  on 
April  1  of  each  year,  using  the  CPI-U  as 
determined  by  die  Department  of  Labor 
for  the  preceding  calendar  year. 

(c)  The  Department  of  Energy  shall 
adjust  annudly,  using  the  CPI-U  as 
defined  in  this  part,  each  amount  paid 
to  a  uranium  site  licensee  in  previous 
years  to  determine  a  cumulative  cost  per 
ton  ratio  in  current  year  dollars  for 
purposes  of  comparison  with  the  $5.50 
per  ton  ceiling  as  adjusted  for  inflation. 

Subpart  C— Procedures  for  Filing  and 
Processing  Reimbursement  Requests 

1 765.20  Reimbursement  request  filing 
procedures. 

(a)  All  remedial  action  costs  for  which 
reimbursement  is  claimed  must  be 
supported  by  adequate  documentation 
as  specified  in  this  subpart.  The 
Department  of  Energy  reserves  the  right 
to  deny  any  claim  for  reimbursement,  in 
whole  or  in  part,  that  is  not  submitted 
in  accordance  with  the  requirements  of 
this  subpart. 

(b)  Except  if  requested  by  the 
Department  of  Energy  as  provided  by 

§  765.21,  all  documentation  in  support 
of  a  reimbursement  claim  must  be 
submitted  at  the  same  time  in  the  same 
shipment.  If  a  claimant  determines  it 
will  be  unable  to  submit  all 
documentation  in  the  same  shipment, 
the  claimant  shall  provide  written 
notice  to  the  Department  prior  to  any 
submittal  of  documentation.  The 
claimant  should  specify  the  reasons  for 
this  action  and  describe  the  type  of 
documentation  to  be  sent  at  a  later  date, 
including  the  estimated  date  of 
shipment.  The  Department  may,  at  its 
discretion,  require  the  claimant  to 
withhold  the  original  shipment  until  all 
documentation  can  be  sent  to  the 
Department  at  one  time. 

(c)  Each  claim  submitted  must  be 
consistent  with  the  format  and  content 
prescribed  by  this  para^ph. 

(1)  The  claimant  shall  provide  a  copy 
of  the  approved  site  recitation  plan,  or 
other  authorization  from  NRC  or  an 
Agitfement  State,  with  the  initial  claim 
submitted.  Any  revisions  or 
modifications  made  to  such  plan  and 
approved  by  NRC  or  an  Agreement  State 
shall  be  included  by  the  licensee  in  the 
next  claim  submitted  to  the  Department 
of  Energy  following  such  revision  or 
modification.  Such  reclamation  plan,  as 
modified  or  revised,  shall  serve  as  the 
basis  for  the  Department’s  evaluation  of 


all  claims  for  reimbursement  submitted 
by  a  licensee. 

(2)  The  licensee  shall  organize  and 
cross-reference  all  supporting 
documentation  submitted  in  support  of 
any  claim  to  specific  requirements  or 
activities  included  in  the  reclamation 
plan.  All  documentation  submitted 
must  be  individually  coded  and  cross- 
referenced  by  page  and  activity  to  the 
licensee’s  reclamation  plan. 

(3)  The  licensee  shall  provide  with 
each  claim  submitted  a  summary  of  the 
claim  outlining  all  costs  of  rem^ial 
action  for  whi^  reimbursement  is 
claimed.  This  summary  shall  identify 
the  costs  of  remedial  action  eissociat^ 
with  each  major  activity  or  requirement 
established  by  the  site’s  reclamation 
plan. 

(4)  Documentation  provided  to 
support  a  reimbursement  claim  must 
demonstrate  that  the  costs  of  remedial 
action  for  which  reimbursement  is 
claimed  were  incurred  specifically  for 
activities  specified  in  the  site’s 
reclamation  plan,  or  otherwise 
authorized  by  NRC  or  an  Agreement 
State  as  contributing  to  final  closure  of 
the  site.  Claims  will  be  reviewed  by  the 
Department  of  Energy  to  assure  that 
costs  are  consistent  with  the  surety 
reouirements  provided  by  the  licensee. 

U)  Documentation  prepared 
contemporaneous  to  the  time  the  cost 
was  incurred  should  identify  the  date  or 
time  period  for  which  the  cost  was 
incurred:  the  activity;  and  the 
reclamation  plan  provision  or  other 
authorized  requirement  to  which  the 
cost  relates.  Each  claim  should  be 
supported  by  photocopies  of  original 
receipts,  invoices,  pay  records,  or  other 
documents  that  substantiate  that  each 
specific  cost  for  which  reimbursement  is 
claimed  was  incurred  for  an  activity  that 
was  necessary  to  comply  with  UMTRCA 
or  applicable  Agreement  State 


requirements. 

(ii)  Documentation  not  prepared 
contemporaneous  to  the  time  the  cost 
was  incurred,  or  not  directly  related  to 
activities  specified  in  the  plan,  should 
not  be  provided  unless  the  claimant 
determines  such  documentation  is  the 
only  means  available  to  document  costs 
for  which  reimbursement  is  sought.  The 
Department  of  Energy  will  evaluate  such 
documents  on  a  case-by-case  basis  and 
may  approve,  approve  in  part,  or  deny 
reimbursement  for  costs  not  supported 
by  contemporaneously  prepared 
documentation,  as  considered 
appropriate  by  the  Department. 

(5)  The  licensee  shall  utilize  generally 
accepted  accounting  practices 
consistently  throughout  the  claim.  Such 
accoimting  principles,  underlying 
assumptions,  and  any  other  information 


necessary  for  the  Department  of  Energy 
to  evaluate  the  claim  shall  be  set  forth 
in  each  claim. 

(6)  The  licensee  should  submit  to  the 
Department  of  Energy  in  writing  any 

Questions  regarding  the  type  or  format  of 
ocumentation  required  to  be 
submitted.  Such  questions  should  be 
submitted  as  soon  as  practicable  to 
facilitate  preparation  of  complete 
applications. 

(d)  Following  each  annual 
appropriation  by  Congress,  the 
liepartment  of  Energy  will  issue  a 
Federal  Register  notice  informing 
licensees  of  the  availability  of  funds  for 
reimbursement  and  whether  the 
Department  anticipates  that  approved 
claims  for  that  year  may  be  subject  to 
prorated  payment.  This  Federal  Register 
notice  will  also  serve  as  the 
Department’s  official  invitation  for 
eligible  licensees  to  submit  their  claims 
by  the  dates  specified  in  the  notice.  It 
is  the  Department’s  intent  that  initial 
claims  for  reimbursement,  with 
accompanying  documentation,  may  be 
submitted  to  the  Department  on  or 
before  February  1, 1994,  and  subsequent 
claims  may  be  submitted  to  the 
Department  on  a  semi-annual  basis  on 
or  before  February  1  or  August  1, 
beginning  in  1995.  Such  claims  may 
request  reimbursement  for  any  incurred 
costs  of  remedial  action,  otherwise 
eligible  for  reimbursement  under  this 
part,  and  for  which  reimbursement  has 
not  previously  been  approved  or  denied 
by  the  Department. 

(e)  A  licensee  shall  certify,  with 
respect  to  any  claim  submitted  by  it  for 
reimbursement,  that  the  work  was 
completed  as  described  in  an  approved 
reclamation  plan  or  other  authorization 
and  that  a  quality  assurance  program 
sufficient  to  ensure  the  adequacy  of  the 
reclamation  construction  was 
implemented.  In  addition,  the  licensee 
shall  certify  that  all  costs  for  which 
reimbursement  is  claimed,  all 
documentation  submitted  in  support  ot 
such  costs,  and  all  statements  or 
representations  made  in  the  claim  are 
complete,  accurate,  and  true.  Such 
certification  shall  be  signed  by  an  officer 
or  other  official  of  the  licensee  with 
knowledge  of  the  contents  of  the  claim 
and  authority  to  represent  the  licensee 
in  making  such  certification. 

(0  All  claims  for  reimbursement 
submitted  to  the  Department  of  Energy 
shall  be  sent  by  registered  or  certified 
mail,  return  receipt  requested. 

$765.21  Processing  reimbursement 
requests. 

(a)  The  Department  of  Energy  shall 
conduct  a  preliminary  review  to 
determine  the  completeness  of  each 
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claim  submitted  in  accordance  with  the 
requirements  of  §  765.20.  For  the  claims 
submitted  on  or  before  February  1, 1994, 
the  Department  shall  complete  a 
preliminary  review  as  soon  as 
practicable  following  receipt  of  such 
claims.  For  claims  submitted  after  such 
date,  the  preliminary  review  will  be 
completed  within  60  days  of  the 
applicable  deadline  for  submitting  such 
claims. 

(b)  After  completing  the  preliminary 
review  specified  in  paragraph  (a)  of  this 
section,  the  Depailment  of  Energy  may 
request  the  claimant  to  provide 
additional  docvunentation  or 
clarification  determined  by  the 
Department  to  be  necessary  to  complete 
its  evaluation  of  the  claim.  Any 
additional  information  requested  by  the 
Department,  if  provided,  must  be 
submitted  by  the  claimant  within  60 
days  of  receipt  of  such  request  imless 
the  Department  specifies  in  writing  that 
additional  time  is  provided. 

(c)  At  any  time  during  the  review  of 
a  claim,  the  Department  of  Energy  may 
request  an  informal  conference  with  a 
claimant  or  with  NRC  or  an  Agreement 
State  to  obtain  further  information  or 
clarification  on  any  unresolved  issue 
pertaining  to  the  claim.  While  the 
applicant  is  not  required  to  provide 
additional  clarification  requested  hy  the 
Department,  a  failure  to  do  so  may 
result  in  the  denial  of  that  portion  of  the 
claim  for  which  information  is 
reouested. 

(d)  Upon  receiving  any  additional 
documentation  requested  and  submitted 
in  accordance  with  the  provisions  of 
paragraph  (b)  of  this  section,  the 
Department  of  Energy  shall  complete  a 
final  review  of  all  submitted 
information  prior  to  making  a 
reimbursement  decision.  As  a  part  of 
this  final  review,  the  Department  shall 
request  from  NRC  or  an  Agreement  State 
written  certification  that  the  activities 
for  which  reimbursement  is  claimed  and 
certified  by  the  licensee  as  being 
factually  correct  are  substantially  in 
conformance  with  the  licensee’s 
approved  reclamation  plan.  The 
Itopartment  shall  not  provide 
reimbursement  for  costs  incurred  for 
any  activity  for  which  such  concurrence 
is  not  received. 

(e)  A  written  decision  regarding  the 
Department  of  Energy’s  determination  to 
approve,  approve  in  part,  or  deny  a 
claim  will  be  provide  to  the  applicant 
within  10  days  of  completion  of  the 
final  review. 

(f)  All  reimbursements  approved  by 
the  Department  of  Energy  in  a  given 
review  cycle,  as  specified  in  the  Federal 
Register  notice  described  in  $  765.20(d), 
will  be  processed  at  the  same  time  for 


payment  in  accordance  with  the 
requirements  governing  disbursements 
frtim  the  Uranium  Enrichment 
Decontamination  and  Decommissioning 
Fund  (referred  to  in  this  section  as  the 
’Fund’)  established  pursuant  to  section 
1801  of  the  Atomic  Energy  Act  of  1954. 

In  the  event  the  Department  of  Energy 
determines  that  insufficient  funds  are 
available  at  any  time  to  provide  for 
complete  payment  of  all  outstanding 
approved  claims,  reimbursements  of 
approved  claims  will  be  made  on  a 
prorated  basis.  The  Department  shall 
provide  annual  notice  of  congressional 
appropriation  levels  and  any  anticipated 
short  fall  between  funds  available  and 
the  expected  claims  for  reimbursement, 
as  specified  in  §  765.20(d).  Any  portion 
of  an  approved  claim  for  which 
reimbursement  was  not  made  due  to 
insufficient  funds  shall  be  paid  in  full 
at  such  time  as  funds  become  available. 

(g)  Notwithstanding  the  provisions  of 
paragraph  (f)  of  this  section,  or  any 
other  provisions  of  this  part,  any 
requirement  for  the  payment  or 
obligation  of  funds  by  the  Department  of 
Energy  established  by  this  part  shall  be 
subject  to  the  availability  of 
appropriated  funds,  and  no  provision 
herein  shall  be  interpreted  to  require 
obligation  or  payment  of  funds  in 
violation  of  the  Anti-Deficiency  Act  (31 
U.S.C.  1341). 

{765.22  Appeals  procedures. 

(a)  Any  licensee  that  wishes  to  contest 
a  determination  made  by  the 
Department  of  Energy  concerning  the 
total  quantity  of  tailings  or  Fede^- 
related  tailings  present  at  a  site,  or  the 
Federal  reimbursement  ratio  applicable 
to  such  site,  shall  invoke  the  appeals 
process  specified  in  §  765.22(c)  and  (d). 

(b)  Any  licensee  that  has  submitted  a 
claim  that  has  been  denied,  in  whole  or 
in  part,  that  chooses  to  appeal  such 
denial,  shall  invoke  the  appeals  process 
specified  in  §  765.22(c)  and  (d). 

(c)  A  licensee  shall  file  any  appeal 
with  the  Office  of  Hearings  and 
Appeals,  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585. 

(d)  Any  appeal  must  be  filed  within 
45  days  from  the  date  the  licensee  was 
notified  of  the  denial,  in  whole  or  in 
part,  of  a  claim  [as  described  in 

$  765.23(b)]  or  a  quantity  or  ratio 
determination  [as  described  in 
§  765.23(a)].  Appeals  will  be  governed 
by,  and  must  comply  in  full  with,  the 
procedures  set  forth  in  10  CFR  part  205, 
subpart  H.  The  decision  of  the  Office  of 
Hearings  and  Appeals  shall  be  the  final 
decision  of  the  Department. 


{765.23  Annual  report 
The  Department  of  Energy  shall 
prepare  annually  a  report  summarizing 
pertinent  information  concerning  claims 
submitted  in  the  previous  calendar  year, 
the  status  of  the  Apartment’s  review  of 
such  claims,  determinations  made 
regarding  such  claims,  amounts  paid  for 
claims  approved,  and  other  relevant 
information  concerning  this 
reimbursement  program.  The  report  will 
be  available  to  ^1  interested  parties 
upon  written  request  to  the  Apartment 
and  will  also  be  available  in  the 
Department’s  Freedom  of  Information 
Reading  Room,  1000  Independence 
Avenue  SW.,  Washington,  DC. 

Subpart  D — Additional  Reimbursement 
Procedures 

{ 765.30  Reimbursemant  of  costs  Incurred 
in  sccordartce  with  s  plan  for  subsequent 
remedial  action. 

(a)  This  section  establishes 
procedures  governing  remedial  action 
costs  inctuT^  in  accordance  with  a  plan 
for  subsequent  remedial  action 
approved  by  the  Department  of  Energy 
as  provided  in  this  section.  Costs 
otherwise  eligible  for  reimbursement  in 
accordance  with  the  terms  of  this  part 
and  incurred  in  accordance  with  such 
plan  shall  be  reimbursed  in  accordance 
with  the  provisions  of  this  subpart  D 
and  subpart  C.  In  the  event  there  is  an 
inconsistency  between  the  requirements 
of  this  subpart  D  and  subpart  C,  the 
provisions  of  subpart  D  shall  govern 
reimbvirsement  of  such  costs. 

(b)  At  any  time  after  January  1, 2000, 
but  in  no  event  later  than  December  31, 
2001,  a  licensee  to  which  the  full 
reimbursement  authorized  imder 

§  765.11  has  not  been  made  may  submit 
to  the  Department  of  Energy  a  plan  for 
subsequent  remedial  action. 
Reimbursement  of  costs  incurred  after 
December  31, 2002,  shall  be  subject  to 
the  submission  of  such  a  plan  by  the 
licensee  and  approval  by  the 
Department.  Such  plan  shall  include: 

(1)  All  applicable  requirements 
established  by  NRC  pursuant  to  the 
Uranium  Mill  Tailings  Radiation 
Control  Act  of  1978,  or  by  an  Agreement 
State,  that  are  included  in  a  reclamation 
plan  approved  by  NRC  or  an  Agreement 
State,  and  that  have  not  yet  been 
satisfied  in  full  by  the  licensee. 

(2)  The  total  cost  of  remedial  action 
required  at  the  site,  together  with  all 
necessary  supporting  documentation, 
segregated  into  actual  costs  incurred  to 
date  and  anticipated  future  costs.  Actual 
costs  incurred  to  date  shall  be  all  those 
costs  for  which  claims  for 
reimbursement  have  been  reviewed  and 
approved  by  the  Department  of  Energy 
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Anticipated  costs  sliaU  be  tbe  estimated 
cost  of  reraediri  actioD  to  be  completed 
as  lewiired  by  an  approved  reclamation 
plan  lor  tbe  site  autlKiriaed  by  MRC  or 
tbe  AgreemeBt  State.  Such  estimated 
costs  shall  idesAify  the  coats  ol  remedial 
action  associated  with  each  activity  or 
raquiremaat  contained  in  the  plan  for 
subsequmd  remedial  action.  Cbims  will 
be  reviewed  the  DepaTtment  to  assure 
that  costs  an  consistaDt  with  the  surety 
requirements  provided  by  tbe  licensees 
to  NRC  fx  an  A^nement  ^ate. 

(c)  The  Department  of  Energy  shall 
review  the  plan  for  subsequent  remedial 
action,  subi^ted  by  each  licensee  hkI 
shall  approve,  approve  with 
modifications,  or  reject  such  plan.  At 
any  time  during  such  review,  the 
Department  may  request  additional 
information  from  the  licensee  to  clarify 
or  provide  support  for  any  provision  or 
estimate  contained  in  such  plan.  The 
Department  may  also  consult  with  NRC 
or  an  Agreement  State  concerning  any 
provision  or  estimate  contained  in  such 
plan.  Upon  approval,  approval  with 
modifications,  or  rejection  of  a  plan,  the 
Department  riiall  inform  the  licensee  of 
su^  decision  and  provide  an 
explanation  of  the  basis  for  such  action. 

(d)  in  the  event  the  Department  of 
Energy  rejects  a  plan  for  subsequent 
rem^al  action  sufanritted  by  a  licensee, 
the  licensee  may  prepare  and  submit  a 
new  plan  witiiin  120  days  of  receiving 
notice  of  the  plan's  rejection.  The 
Dep>artment  snail  review  and  approve, 
approve  witii  modifications,  or  reject 
the  new  plan  in  accordance  with 
paragraph  (cl  of  diis  section.  The 
licensee  may  continue  to  submit 
additionri  plans  for  subsequent 
remedial  action  in  accordance  with  the 
provisions  of  this  section  tmtil  such 
time  as  the  Department  approves  such  a 
plan,  or  December  31,  2002,  whichever 
occins  first  A  foilure  by  a  licensee  to 
receive  approval  from  ^  Department  of 
such  a  plffii  pricH'  to  December  31,  2002, 
will  preclude  tiiat  licensee  from 
receiving  any  reimbursement  for  costs  of 
remedial  action  incurred  after  such  date, 
unless  and  until  such  time  as  the 
licensee  obtains  approval  from  the 
DepaitmeHt  of  sticb  a  plan. 

m  The  Department  of  Energy  shall 
determine,  in  approving  a  plan  for 
subsequent  remedial  action,  the 
maximum  reimbursement  amount  for 
which  the  licensee  may  be  eligible.  This 
maximum  reimbursement  amount  shall 
be  the  smaller  of  the  following  two 
quantities:  (1)  The  amount  obtained  by 
multiplying  the  total  cost  of  remedud 
action  at  the  site,  as  determined  in  the 


approved  plan  for  subsequent  remedial 
actaoo.  by  the  Federal  raimbaxsenieiit 
ratio  established  for  sadi  site;  or  (2) 
$5.50,  as  adjasted  for  infiation,  per  dry 
short  ton  multiplied  by  tbe  quantity  of 
Federal-relatad  tazliags.  The  Department 
shall  subtract  from  such  maximum 
reimbursement  anmunt 
reimbursement  already  approved  to  be 
paid  to  the  licensee.  The  resulting  sum 
shall  be  the  potential  additional 
reimbuisaca^  to  which  the  licensee 
may  be  entitled. 

f  765.3t  Placement  of  fundc  in  escrow  for 
subsequent  remediat  action. 

(al  Upon  approval  of  the  first  plan  for, 
subsequent  remedial  action,  the 
Department  of  Energy  shall  establish  an 
escrow  account,  subject  to  the 
availability  of  funds,  with  and 
administered  by  the  United  States 
Treasury  Department  in  accordance 
witii  requirements  established  by  the 
Depmtment  of  Energy.  Funds  will  be 
added  to  tiie  escrow  account  upon 
Department  of  Energy  approval  of  any 
subsequent  plans  su^itted  by  other 
licensees.  The  Department  of  Energy 
shell  authorize  rernibursement  of  costs 
of  remedial  action,  incurred  in 
accordmice  with  an  approved  plan  for 
subsequent  remedial  action  and 
approved  by  the  Department  of  Energy 
as  specified  by  sifopart  C  of  this  pcul,  to 
be  made  from  such  escrow  account. 

(b)  All  reimbursable  costs  under 
$  765.11  are  payable  in  full  from  the 
funds  placed  in  escrow.  The  Department 
of  Energy’s  reimbursement  of  ti^se  costs 
is  contingent  upon  the  availability  cti 
funds  as  specified  in  §  765.21.  These 
costs  are  reimbuisaUie  until;  (1)  This 
remedial  action  has  been  completed,  or 
(2)  The  licensee  has  been  reimbursed  its 
maximum  reimburswr.ent  wnount  as 
determined  by  the  Department  pursuant 
to  nara^ph  fel  of  §  765.30. 

fc)  A  ncensee  shall  submit  any  claim 
for  reimbursement  of  costs  incurred  in 
accordance  with  an  approved  plan  for 
subsequent  remedial  action  in 
accordanoe  with  the  requirements  of 
subpart  C.  The  Department  of  Energy 
shall  review  and!  approve,  approve  in 
part,  or  deny  any  sixtii  claims  in 
accordance  with  the  procedures 
specified  in  subpart  C.  The  Department 
shall  authorize  the  withdrawal  of  funds 
placed  in  tha  escrow  account  upon 
approval  of  any  such  claim  for 
reimburseraenL 

(d)  After  all  remedial  actions  have 
been  completed  by  affected  Agreement 
State  or  NRC  licensees,  tbe  Department 
of  Energy  will  issue  a  Federal  Roister 
notice  anuouncing  a  tenninatien  date 


beyond  which  claims  for  reimbursement 
will  no  Imiger  be  accepted. 

f  765.32  Reimbursement  of  exceseftmde. 

(a)  No  latw  tiia  j  |aly  31,  20(^,  the 
Department  of  Energy  ^all  determine  if 
the  funds  autiiorired  for  apprc^riation 
piirsuant  to  section  1003  of  the  Energy 
Policy  Act  of  1992  (42  U.S.C.  2296a-2), 
as  adjusted  for  infiation  pursumit  to 
§  765.12,  exceed,  as  of  that  date,  the 
combined  total  of  all  reimbursements 
which  have  been  paid  to  licensees 
under  this  part,  any  amounts  approved 
for  reimbursement  and  owed  to  any 
licensee,  and  any  anticipated  additional 
reimbursements  to  be  made  in 
accordance  with  any  approved  pleins  for 
subsequent  remedial  action. 

(bj  In  the  event  the  Department  of 
Energy  determines  that  ftmds 
authorized  pursuant  to  section  1003  of 
the  Energy  Policy  Act  (42  U.S.C.  2296a- 
2),  as  increased  for  inflation,  exceed  the 
combined  total  of  all  reimbursements 
[as  indicated  in  paragraph  (a)  of  this 
section!,  the  Department  may  establish 
procedures  for  providing  ad^tional 
reimbursement  to  a  licensee  for  eligible 
remedial  action  costs.  In  the  event  such 
excess  funds  are  insufficient  to  provide 
reimbursement  of  all  eligible  costs  of 
remedial  action,  reimbursement  of 
eligible  costs  shall  be  paid  cm  a  prorated 
basis. 

(c)  Each  eligible  licensee’s  prorated 
share  will  be  determined  by  dividing 
the  total  excess  funds  avail^le  by  the 
total  number  of  tons  of  Federal-related 
tailing  present  at  rites  where  costs  of 
remedial  action  exceed  $5.50  per  dry 
short  ton,  as  adjusted  for  inflation 
pursuant  to  §  765.12.  The  resulting 
number  will  be  the  maximum  cost  per 
ton,  over  $5.50,  that  may  be  reimbursed. 
Total  r8iml»xrsement  for  each  licensee 
that  has  tneuned  approved  costs  of 
remedial  action  in  exc:ess  of  $5.50  per 
dry  short  ton  will  be  the  product  of  such 
excess  cost  per  ton.  muhiplied  by  the 
number  of  dry  short  tons  of  Federal- 
related  tailing  at  the  rite  or  the  actual 
costs  incurred  and  approved  by  the 
Department  of  Energy,  whichever  is 
less. 

(d)  Any  costs  of  remedial  actiem  for 
which  reimbursement  is  sought  finm 
excess  funds  determined  by  the 
Department  of  Energy  to  be  available  is 
subject  to  all  requirements  of  this  part 
except  the  per  ton  limit  on 
reimbursement  established  by  paragraph 
(d)  of  §765.11. 

(FR  Doc.  93-18856  FUed  8-6-93;  8:45  am} 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 
(530-Z-03-009;  FRL-468»-6] 

Rnal  Regulatory  Determination  on 
Four  Large-Volume  Wastes  From  the 
Combustion  of  Coai  by  Electric  Utility 
Power  Plants 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  regulatory  determination. 

SUMMARY:  Today’s  action  presents  the 
Agency’s  final  regulatory  determination 
required  by  Section  3001(b)(3)(C)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  on  four  large-volume  fossil- 
fuel  combustion  (FFC)  waste  streams — 
fly  ash,  bottom  ash,  boiler  slag,  and  flue 
gas  emission  control  waste — studied  in 
the  Agency’s  February  1988,  Report  to 
Congress:  Wastes  from  the  Combustion 
of  Coal  by  Electric  Utility  Power  Plants 
(RTC).  EPA  has  concluded  that 
regulation  \mder  Subtitle  C  of  RCRA  is 
inappropriate  for  the  four  waste  streams 
that  were  studied  because  of  the  limited 
risks  posed  by  them  and  the  existence 
of  generally  adequate  State  and  Federal 
regulatory  programs.  'The  Agency  also 
believes  ^at  the  potential  for  damage 
horn  these  wastes  is  most  often 
determined  by  site-  or  region-specific 
factors  and  that  the  current  State 
approach  to  regulation  is  thus 
appropriate.  Therefore,  the  Agency  will 
continue  to  exempt  diese  wastes  from 
regulation  as  hazardous  wastes  under 
RCRA  Subtitle  C.  However,  EPA 
believes  that  industry  and  the  States 
should  continue  to  review  the 
appropriate  management  of  these 
wastes.  EPA  will  consider  these  wastes 
during  the  Abney’s  ongoing  assessment 
of  industrial  non-hazardous  wastes 
under  RCRA  Subtitle  D. 

EPA  plans  to  make  a  final  regulatory 
determination  on  the  remaining  FFC 
waste  streams  (beyond  the  four  listed 
above)  subject  to  Section  3001(b)(3)  of 
RCRA  by  April  1, 1998. 

EFFECTIVE  DATE:  September  2, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  the  regulatory 
determination,  contact  the  RCRA/ 
Superfund  hotline  at  (800)  424-9346  or 
(703)  412-9810,  or  Patti  Whiting  at  (703) 
308-8421. 

SUPPLEMENTARY  INFORMATION: 
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Public  Comments  on  the  Report  to 
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Availability 

I.  Background 

A.  Statutory  Authority 

Today’s  notice  is  issued  imder  the 
authority  of  Section  3001(b)(3)(C)  of 
RCRA.  which  requires  that  bRot 
completion  of  the  Report  to  Congress 
mandated  by  Section  8002(n)  of  RCRA, 
the  Administrator  must  deteemine 
whether  Subtitle  C  regulation  of  fossil 
fuel  combustion  wastes  is  warranted. 

B.  History  of  the  Combustion  Waste 
Exciusion 

hi  December  1978,  EPA  proposed  the 
first  regulations  to  implement  Subtitle  C 
of  RCRA.  At  that  time,  the  Agwicy 
recognized  that  certain  large-volume 
wastes,  including  wastes  from  the 
combustion  of  fossil  fuels,  might 
warrant  special  treatment.  However,  the 
Agency  had  very  little  information 
regarding  the  natvue  of  and  risks  posed 
by  these  lerge-volnme  wastes. 
Additionally,  the  Agency  had  no  data 
on  the  costs  and  effectiveness  of 
technologies  for  managing  these  wastes. 
In  light  of  these  imeertainties,  EPA 
proposed  a  limited  set  of  regulations  for 
the  management  of  these  wastes  (43  FR 
58946,  59015,  December  18, 1978). 

On  May  19. 1980,  EPA  promul^ted 
the  initial  regulations  implementii^ 
Subtitle  C.  By  then,  however.  Congress 
was  debating  RCRA  reauthorization  and 
both  Houses  had  passed  bills  restricting 
EPA’s  authority  to  regulate  lai^volume 
wastes  \mder  Subtitle  C  of  RCRA. 
Anticipating  the  enactment  ot 
legislation  amending  RCRA  Section 
3001,  EPA  excluded  fossil  fuel 
combustion  wastes  from  these 
regulations  (45  FR  33084,  33069,  May 
19. 1980). 

In  October  1980,  Congress  passed  the 
Solid  Waste  Disposal  Act  Amendments. 
Among  other  things,  the  amendments 


temporarily  exempted  &T)m  regulation 
as  hazardous  wastes  certain  large- 
volume  wastes  generated  primarily  from 
the  combustion  of  coal  or  other  fossil 
fuels  (RCRA  Section  3001(b)(3)(A)(i)). 
These  large-volume  wastes  include  fly 
ash  waste,  bottom  ash  waste,  boiler  slag 
waste,  and  flue  gas  emission  control  (or 
flue  gas  desulfurization)  waste.  In  RCRA 
Section  8002(n),  Congress  directed  EPA 
to  conduct  a  detailed  and 
comprehensive  study  based  on  eight 
study  factors  (discussed  in  detail  below) 
and  to  submit  a  Report  to  Congress  on 
“the  adverse  effects  on  human  health 
and  the  environment,  if  any,  of  the 
disposal  and  utilization  of  fly  ash  waste, 
bottom  ash  waste,  slag  waste,  flue  gas 
emission  control  waste,  and  other 
byproduct  materials  generated  primarily 
from  the  combustion  of  coal  or  other 
fossil  fuels.’’ 

Finally,  in  RCRA  Section 
3001(b)(3)(C),  Congress  directed  that 
within  6  months  of  submitting  the 
report,  EPA  must,  after  public  hearings 
and  opportunity  for  comment,  decide 
whether  regulation  of  the  management 
of  the  temporarily  exempt  FFC  wastes  as 
hazardous  wastes  under  Subtitle  C  is 
warranted.  Once  the  decision  is  made, 
the  Administrator  must  publish  the 
Agency’s  regulatory  determination  in 
the  Federal  Register. 

In  1981,  EPA  provided  an 
interpretation  of  the  RCRA  regulations 
r^arding  the  exclusion  of  fossil-fuel 
combustion  wastes  from  regulation 
under  Subtitle  C  i.  EPA  stated  that, 
pending  the  results  of  the  Report  to 
Congress,  the  Agency  would  interpret 
the  following  to  be  exempt  from  RCRA 
Subtitle  C  pending  further  study:  (1)  Fly 
ash,  bottom  ash,  boiler  slag,  and  flue  gas 
emission  control  wastes  resulting  from: 
the  combustion  solely  of  coal,  oil,  or 
natural  gas.  the  combustion  of  any 
mixture  of  these  fossil  fuels,  and  the 
combustion  of  any  mixture  of  coal  and 
other  fuels  2  where  coal  makes  up  at 
least  50  percent  of  the  mixture,  and  (2) 
wastes  produced  in  conjunction  with 
the  combustion  of  fossil  fuels  that  are 
necessarily  associated  with  the 
IMCoduction  of  energy  and  that  have  been 
and  are  mixed  with  and  co-disposed  or 
co-treated  with  fly  ash,  bottom  ash, 
boiler  slag,  or  flue  gas  emission  control 
wastes  from  coal  combustion. 

RCRA  was  amended  again  in  1984  by 
the  Hazardous  and  Solid  Waste 
Amendments  (HSWA)  (Pub.  L.  No.  98- 
616,  98  Stat.  3221).  These  amendments 

>  LMer  from  G.  Dietrich,  U.S.  EPA,  to  P.  Emler, 
Utility  Solid  Waste  Activities  Group,  lanuary  13, 
1M1.  Report  to  Congress;  Wastes  hum  the 
Combustion  of  Coal  by  Electric  Utility  Power 
Plants,  February  1988,  Appendix  A. 

2  See  discussion  below  on  page  10. 
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added  Section  3004(x),  which  gave  EPA 
the  flexibility  to  promulgate  regulations 
under  Subtitle  C  that  considered  the 
loiique  characteristics  of  some  large- 
volume  wastes,  including  FFC  wastes. 
Specifically,  if  EPA  determined  that 
some  or  all  of  the  wastes  from  fossil-fuel 
combustion  should  be  related  as 
hazardous  waste,  it  could  modify 
certain  HSWA  requirements  to  take  into 
account  the  special  characteristics  of  the 
wastes,  the  practical  difficulties  of 
implementing  the  standards,  and  site- 
specific  characteristics,  as  long  as  the 
modifications  still  protected  human 
health  and  the  environment. 

In  Febmary  1988,  EPA  submitted  its 
Repod.  to  (Congress;  Wastes  from  the 
Conibustion  of  Coal  by  Electric  Utility 
Power  Plants,  as  required  under  RCRA 
Section  8002(n).  Because  coal-fired 
electric  utilities  generate  a  large 
majority  of  all  fossil-fuel  combustion 
wastes,  the  RTC  focused  on  wastes 
generated  by  coal-fired  electric  utilities. 
The  document  does  not  address  wastes 
generated  by  utilities  burning  other 
fossil  fuels  or  wastes  from  non-utility 
boilers  burning  any  type  of  fossil  fuel 
(Ihe  Agency  defend  study  of  these 
waste  streams  until  a  later  date).  The 
report  provided  the  Agency’s  analysis  of 
available  data  considering  the  eight 
study  factors  listed  in  Se^on  8002(n)  of 
RCRA  and  presented  the  Agency’s 
tentative  determination  regarding  large- 
volume  wastes  from  coal-fired  electric 
utilities.  Following  the  release  of  the 
RTU,  the  Agency  provided  a  notice  and 
comment  period  that  extended  through 
May  16, 1988,  and  held  a  public  hearing 
in  Denver,  Colorado,  on  April  26, 1988. 
Appendix  A  summarizes  the  comments 
received  on  the  RTC. 

Because  of  other  priorities,  the 
Agency  did  not  publish  the  regulatory 
determination  for  fossil-fuel  combustion 
wastes  within  the  timeframe  established 
in  Section  3001(b)(3)(C).  As  a  result,  a 
suit  was  filed  on  behalf  of  the  Bull  Run 
Coalition  (an  Oregon  citizens  group), 
wiiii  the  Edison  Electric  Institute 
intervening  as  plaintiffs.3  On  Jime  30, 
1992,  the  Agency  entered  into  a  Consent 
Decree  that  established  a  schedule  for 
the  Agency  to  complete  the  regulatory 
determinations  for  all  fossil-fuel 
csmbustion  wastes.  The  Consent  Decree 
divides  FFC  wastes  into  two  categories: 
(1)  Fly  ash,  bottom  ash,  boiler  slag,  and 
flue  gas  emission  control  waste  from  the 
combustion  of  coal  by  electi'ic  utilities 
and,  (2)  all  remaining  wastes  subject  to 
RCRA  Sections  3001(b)  and  8002(n). 
Separate  schedules  are  provided  in  the 


3  Frank  Gearhait,  at  al.  v.  WUIiam  K.  Heilly.  et  al, 
No.  91-2435  (D.O.C] 


Consent  Decree  for  each  category  of 
waste. 

In  accordance  with  the  requirements 
of  the  Consent  Decree,  the  Agency 
notified  the  parties  to  the  litigation  on 
December  1, 1992,  that  a  regulatory 
determination  for  fly  ash,  bottom  ash, 
slag,  and  flue  gas  emission  control  waste 
from  the  combustion  of  coal  by  electric 
utilities  would  be  made  by  August  2, 
1993.  For  the  remaining  FFC  wastes,  the 
Agency  indicated  that  fiirther  study  was 
required  and  that  a  regulatory 
determination  would  be  completed  for 
these  wastes  by  April  1, 1998. 

In  preparing  the  regulatory 
determination,  EFA  colleclad  and 
reviewed  recent  information  on  wastes 
from  coal-fired  electric  utility  power 
plants.  On  February  12. 1993,  EPA 
published  a  Notice  of  Data  Availability 
in  the  Federal  Register,  soliciting 
comments  on  these  data  (58  FR  8273). 

In  the  notice,  EPA  also  requested 
comments  on  a  proposed  methodology 
to  be  used  in  m^ng  the  final  regulatory 
determination.  'This  three-step 
analytical  approach  was  recently  used 
in  making  the  June  13, 1991,  regulatory 
determination  for  special  wastes  from 
mineral  processing  (56  FR  27300). 
Comments  on  the  newly  available  data 
and  on  the  proposed  methodology  are 
discussed  in  Appendix  B  of  today’s 
notice. 

Today’s  decision  is  based  on  the  RTC 
and  the  data  and  analyses  that  underlie 
the  report,  comments  on  the  RTC. 
supplemental  information  gathered  after 
the  RTC,  and  comments  on  that  newly 
available  information. 

C.  Overview  of  the  Report  to  Congress 

1.  Scope  of  the  Report 

EPA  published  the  RTC  in  1988.  The 
RTC  documents  EPA’s  study  of  special 
wastes  frnm  coal-fired  utilities 
temporarily  excluded  from  regulation 
under  RCRA  Subtitle  C.  EPA  did  not 
include  within  the  scope  of  the  RTC  oil- 
and  gas-fired  utility  wastes,  as  well  as 
industrial  FFC  wastes.  The  study 
presents  EPA’s  understanding  of  the 
generation,  management,  disposal,  and 
reuse  of  wastes  from  coal  combustion 
for  electricity  generation. 

2.  Study  Factors 

The  RTC  addressed  the  following 
eight  study  factors  required  under 
Section  8002(n)  of  RCRA: 

1.  Sources  and  volumes  of  such 

materials  generated  per  year, 

2.  Present  disposal  and  utilization 

practices, 

3.  Potential  danger,  if  any.  to  human 

health  and  the  environment  from  the 

disposal  and  reuse  of  such  materials, 


4.  Documented  cases  in  which  danger  to 
human  health  or  the  environment 
from  surface  runofl  or  leachate  ha.s 
been  proved, 

5.  Alternatives  to  current  disposal 
methods, 

6.  Costs  of  such  alternatives, 

7.  Impact  of  those  alternatives  on  the 
use  of  coal  and  other  natural 
resources,  and 

8.  Current  and  potential  utilization  of 
such  materials. 

In  [ireparing  the  RTC,  EPA  addressed 
the.se  eight  study  factors  as  they  apply 
to  coal-fired  combustion  wastes 
generated  by  electric  utilities.  The  RTC 
is  divided  into  six  sections  that  address 
these  far-tors.  The  first  section  provides 
an  overview  of  llie  U.S.  electric  utility 
industry,  including  the  structure, 
economic  and  environmental 
regulations,  and  describes  the 
importance  of  coal  to  the  electric  utility 
industry.  The  second  section  examines 
the  amounts  and  types  of  wastes 
generated.  The  third  section  discusses 
current  waste  management  and  disposal 
practices  used  by  the  electric  utility 
industry  and  possible  alternatives  to 
these  practices.  The  fourth  section 
reviews  the  potential  and  documented 
impacts  of  these  wastes  on  human 
health  and  the  environment,  and  the 
fifth  section  evaluates  costs  associated 
with  current  waste  disposal  practices 
and  additional  costs  that  could  be 
incurred  under  a  variety  of  alternative 
waste  management  practices.  The  final 
section  summarizes  the  RTC  s  tentative 
findings  and  provides  recommendations 
for  a  regulatory  determination. 

3.  Preliminary  Findings 

Using  the  RTC  findings,  EPA 
developed  three  preliminary 
recommendations  for  such  weistes.  A 
summary  of  these  recommendations  is 
provided  below. 

a.  Large-volume  wastes.  The  RTC 
found  that  while  the  majority  of  the 
materials  present  in  the  four  large 
volume  wastes — fly  ash,  bottom  ash, 
boiler  slag,  and  flue  dust — are  not  of 
major  concern  (e.g.,  more  than  95 
percent  of  the  ash  is  composed  of  oxides 
of  silicon,  aluminum,  iron,  and 
calcium),  trace  constituents  in  the 
wastes,  including  arsenic,  barium, 
cadmium,  chromium,  lead,  mercury, 
and  selenium,  may  present  risks  to 
human  health  and  the  environment. 
However,  the  data  also  indicates  that 
these  wastes  generally  do  not  exhibit  the 
RCRA  hazardous  waste  characteristics. 
In  partiailar,  a  review  of  the  exfradion 
procedure  (EP)  test  data  indicated  that 
metals  are  generally  not  found  in 
leachate  at  levels  above  the  hazardous 
waste  toxicity  characteristic.  Or>iy  ihree 
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metals— cadmium,  chromium,  and 
arsenic — ^were  detected  in  any  ash  or 
sludge  samples  above  toxicity 
characteristic  levels  and  then  only 
infrequently. 

In  addition,  the  report  tentatively 
concluded  that  current  waste 
management  practices  appear  to  be 
adequate  for  protecting  human  health 
and  the  environment.  For  example, 
while  grotmdwater  monitoring  data 
showed  that  waste  management  units 
can  cause  releases  of  pollutants  to 
imderlying  groundwater,  the  frequency 
and  magnitude  of  exceedences  of 
Primary  Drinking  Water  Standards 
(PDWSs)  were  found  to  be  relatively 
low — about  5  percent  of  all  samples 
showed  exceedences  of  PDWS,  with 
exceedences  less  than  20  times  the 
applicable  standard  in  all  cases. 
Additionally,  human  populations 
generally  are  not  directly  exposed  to 
groimdwater  in  the  vicinity  of  coal-fired 
utility  waste  management  sites;  public 
drinking  water  int^es  are  usually  at 
least  several  kilometers  from  the  sites. 

Furthermore,  the  RTC  indicated  that 
as  of  1988,  coal-fired  electric  utilities 
spent  about  $800  million  per  year  for 
the  disposal  of  coal  combustion  wastes. 
If  all  utility  large-volume  w'astes  from 
coal  combustion  were  regulated  as 
ha7ardous  wastes,  the  cost  of-disposal 
practices,  excluding  corrective  action 
costs  or  higher  recycling  costs,  could 
increase  to  $3.7  billion  per  year.  Costs 
would  approach  $5  billion  annually  if 
all  existing  facilities  w'ere  capped  and 
closed  and  new  facilities  were 
constructed  with  liners,  leachate 
collection  systems,  flood  protection,  and 
groundwater  monitoring.  Ba.sed  on  these 
findings,  the  RTC  tentatively  concluded 
that  regulation  of  these  wastes  under 
Subtitle  C  was  not  warranted. 

b.  Low-Volume  Wastes.  The  RTC 
identified  a  number  of  wastes  other  than 
the  large-volume  wastes  that  are 
typically  generated  in  lower  volumes  by 
coal-fired  electric  utilities.  These  "low- 
volume  wastes"  include,  but  are  not 
limited  to,  boiler  blowdown,  coal  pile 
runoff,  cooling  tower  blowdown, 
demineralizer  regenerant  and  rinses, 
metal  and  boiler  cleaning  wastes, 
pyrites,  and  stunp  effluents.  The  report 
indicated  that  several  low-volume 
wastes  may  exhibit  the  hazardous  waste 
characteristics  of  corrosivity  and  EP 
toxicity. 

Data  in  the  RTC  showed  that  waste 
streams  produced  during  equipment 
maintenance  (e.g.,  boiler  chemical 
cleaning  wastes)  occasionally  exceeded 
hazardous  waste  toxicity  characteristics 
for  chromium  and  lead.  Boiler  chemical 
cleaning  wastes  were  also,  in  limited 
instances,  foimd  to  exhibit  the 


characteristic  of  corrosivity.  No 
exceedences  of  toxicity  characteristics 
were  observed  for  other  low-volume 
wastes,  but  available  data  were  limited. 

In  addition,  the  AgeOcy  concluded  that 
data  on  these  low-volume  wastes  that 
are  co-disposed  with  the  four  large- 
volume  waste  streams  were  insufficient 
to  determine  the  potential  contribution 
of  particular  wastes  to  environmental 
risk  and  that  additional  study  of  low- 
volume  wastes  was  warranted.  Because 
of  these  findings,  the  Agency  indicated 
that  it  was  considering  removing  the 
exemption  for  low- volume  wastes. 

c.  Waste  utilization.  EPA  noted  in  the 
RTC  that  waste  utilization  practices 
appeared  to  be  conducted  in  an 
environmentally  safe  manner.  The 
Agency  encouraged  the  utilization  of 
coal  combustion  wastes  as  one  method 
for  reducing  the  amount  of  these  wastes 
requiring  disposal  and  supported 
voluntary  efforts  by  indust^  to 
investigate  new  possibilities  for 
utilizing  coal  combustion  wastes. 

4.  Public  Comment  Process 

With  the  publication  of  the  RTC,  EPA 
established  a  comment  period  that 
ended  May  16, 1988  (See  53  FR  9976, 
March  28, 1988).  In  addition,  the 
Agency  held  a  public  hearing  on  the 
RTC  in  Denver,  Colorado,  on  April  26, 
1988  (53  FR  14839).  A  second  hearing 
was  scheduled  but  subsequently 
cancelled.  EPA  received  24  sets  of 
written  comments  prior  to  the  close  of 
the  comment  period.  All  individual 
comments  and  a  transcript  from  the 
public  hearing  are  available  for  public 
inspection  in  the  RTC  docket  (Docket 
No.  F-88-PATA-FFFFF).  The  docket 
also  contains  a  summary  of  all  the 
comments  presented  at  the  hearing  or 
submitted  in  writing.  EPA’s  responses  to 
those  comments  are  provided  in  the 
docket,  as  well  as  in  Appendix  A  to  this 
regulatory  determination. 

D.  Supplemental  Analysis  and  Notice  of 
Data  Availability 

Supplemental  data  were  collected  and 
analyzed  for  the  large-volume  and  some 
low-volume  wastes  addressed  by  the 
RTC.  A  Notice  of  Data  Availability 
(Notice),  which  announced  the 
availability  of  this  information,  was 
published  in  the  Federal  Register  on 
February  12, 1993.  In  the  Notice,  EPA 
also  made  available  for  comment  the 
proposed  methodology  to  be  used  in 
making  a  final  regulatory  determination 
for  fly  ash,  bottom  ash,  slag,  and  flue  gas 
emission  control  wastes,  llie  Agency 
provided  a  45-day  public  comment 
period,  which  closed  on  March  29. 

1993. 


The  supplemental  data  provided  in 
the  Notice  were  obtained  by  EPA  from 
various  EPA  offices  and  other  Federal 
agencies.  State  agencies,  and  the  electric 
utility  industry.  In  addition,  literature 
searches  were  performed  to  identify 
recently  published  materials  on  fly  ash, 
bottom  ash,  boiler  slag,  and  flue  gas 
emission  control  waste  generated  by 
coal-fired  electric  utilities.  Information 
in  the  Notice  included: 

•  Published  and  impublished 
materials  obtained  finm  State  and 
Federal  agencies,  utilities  and  trade 
industry  groups,  and  other 
knowledgeable  parties  on  the  volumes 
and  characteristics  of  fly  and  bottom 
ash,  slag,  and  flue  gas  emission  control 
waste. 

•  PubUshed  and  impublished 
materials  on  management  practices 
(including  co-disposal  and  reutilization) 
associated  with  fly  and  bottom  ash.  slag, 
and  flue  gas  emission  control  waste. 

•  Published  and  unpublished 
materials  on  the  potential 
environmental  impacts  associated  with 
fly  and  bottom  ash,  slag,  and  flue  gas 
emission  control  waste  management. 

•  Published  and  unpublished 
materials  on  trends  in  utility  plant 
operations  that  may  affect  waste 
volumes  and  characteristics.  Specific 
information  was  sought  on  innovations 
in  scrubber  use  and  the  potential 
impacts  of  the  1990  Clean  Air  Act 
Amendments  on  waste  volumes  and 
characteristics. 

•  Energy  Information  Agency  (EIA), 
Department  of  Energy,  1990  data  on 
utility  operations  and  waste  generation 
obtained  from  EIA’s  Form  767  database. 
These  data  are  submitted  to  EIA 
annually  by  electric  utilities. 

•  Site  visit  reports  and  accompanying 
facility  submittals  for  five  power  plants 
visited  by  EPA  during  fall  of  1992. 

•  Materials  obtained  from  public  files 
maintained  by  State  regulatory  agencies 
in  Virginia.  North  Dakota,  Texas, 
Indiana,  Colorado,  Wisconsin,  Ohio, 
and  Pennsylvania.  These  materials  focus 
on  waste  characterization  and 
environmental  monitoring  data,  along 
with  supporting  background 
information. 

EPA  received  14  written  comments 
addressing  the  Notice.  All  of  the 
comments  are  available  for  public 
inspection  in  Docket  No.  F-93-FFCA- 
FFFFF.  EPA’s  response  to  the  comments 
are  provided  in  the  docket  and  in 
Appendix  B  to  this  regulatory 
determination. 

II.  Scope  of  the  Regulatory 
Determination 

This  section  describes  the  wastes  that 
are  and  are  not  affected  by  this 
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regulatory  determination.  The 
discussion  addresses  the  affected 
generators,  the  status  of  wastes 
generated  from  those  utilities  that  co¬ 
bum  fossil  fuels  with  non-coal  fossil 
fuels  or  other  materials,  and  the  effect 
of  co-management  of  the  four  large- 
volume  wastes  with  low-volume  coal 
combustion  wastes  on  the  regulatory 
status  of  the  larg^voliune  wastes. 

The  Consent  Decree  divided  the 
universe  of  fossil-fuel  combustion 
wastes  into  two  categories:  large-volume 
wastes  from  coal-fired  electric  utilities 
referenced  in  RCRA  Section  3001(b)(3) 
(fly  ash.  bottom  ash,  boiler  slag,  and  flue 
gas  emission  control  wastes)  and 
“remaining  wastes"  (these  wastes  must 
still  be  studied  according  to  RCRA 
Section  8002(n)).  Each  category  has 
separate  schedules  for  making  the 
regulatory  determination.  Tory’s 
action  only  affects  fly  ash,  bottom  ash, 
boiler  slag,  and  flue  gas  emission 
control  waste  from  c^-fired  electric 
utilities.  All  remaining  wastes  are 
outside  the  scope  of  tMs  determination. 
Because  a  waste  stream  which  is 
categorized  as  a  large-voliune  waste  as 
generated  may  become  a  remaining 
waste  as  a  result  of  the  manner  in  which 
it  is  managed,  this  section  explains  the 
universe  of  as-generated  and  as- 
managed  large-volumo  wastes  affected 
by  today’s  action. 

A.  A.s-Ger.erated  Large-Volume  Wastes 

The  universe  of  wastes  affected  by 
this  action  is  limited  to  the  large-volume 
wastes  generated  by  coal-fired  units  at 
steam  electric  utility  power  plants  in  the 
United  States,  including  independent 
power  producers  not  engaged  in  any 
other  industrial  activity  (this  latter 
group  was  included  because  the  Agency 
has  no  reason  to  believe  that  its  wastes 
and  practices  are  any  different  than 
those  of  larger  power  plants).  These 
wastes  are  subject  to  the  regulatory 
determination  only  when  managed 
separately  from  other  FFC  wastes. 
Further,  the  population  is  limited  to 
wastes  from  those  facilities  for  which 
coal  is  almost  the  sole  fossil-fuel  feed. 

Information  on  electric  utilities 
collected  since  publication  of  the  Report 
to  Congress  demonstrates  that  nearly  all 
coal-fired  boilers  occasionally  bum 
small  amoimts  of  natural  gas  and/or 
fossil-fuel  oil  for  boiler  startup  or  flame 
stabilization.  While  oil  ash  is  a 
remaining  waste  outside  the  scope  of 
today’s  action,  the  Agency  believes, 
based  on  published  Uterature  and 
information  collected  during  site  visits, 
that  the  burning  of  oil  for  startup  and 
flame  stabilization  results  in  a  de 
minimis  contribution  to  the  total 
volume  of  combustion  l^-products 


generated  by  the  boiler  during  normal 
operations.  Similarly,  natural  gas 
combustion  for  boiler  startup  or  flame 
stabilization  results  in  de  minimis  ash 
formation  relative  to  the  volume  of  by¬ 
products  generated  from  coal 
combustion.  Accordingly,  the  total 
volume  of  fly  ash,  bottom  ash,  slag,  and 
flue  gas  emission  control  waste 
generated  by  a  coal-fired  plant  that 
bums  oil  or  natural  gas  in  small 
quantities  for  start-up  or  flame 
stabilization  shall  be  considered  a  largo- 
volume  waste  subject  to  this 
determination. 

The  information  collected  following 
publication  of  the  RTC  also  indicates 
that  some  operators  occasionally  bum 
materials  other  than  coal  in  utility 
boilers,  some  of  which  are  considered 
hazardo\is  wastes  imder  RCRA 
(operators  may  do  so  and  their  residues 
continue  to  remain  exempt  imder  the 
Bevill  exemption  as  long  as  50  percent 
of  the  feed  is  coal  and  the  residue  passes 
the  BIF  two-part  test  if  they  bum 
hazardous  waste).  This  practice  may  be 
conducted  for  the  purposes  of  disposal 
or  energy  recovery.  Wastes  from  the  co- 
buming  of  materials  were  not  studied  in 
the  RTC,  and  very  limited  information 
regarding  their  generation, 
characteristics,  and  management  has 
been  collected  to  date.  The  Agency 
recognizes  that  the  burning  of  such 
materials,  when  practiced  in  an 
environmentally  sound  manner,  can  be 
an  effective  waste  management  or 
energy  recovery  strategy.  However,  EPA 
has  insufficient  data  to  determine  the 
amount  of  material  burned  or  the 
potential  influence  of  burning  such 
materials  on  the  characteristics  of  the 
four  large-volume  wastes.  The  Agency 
intends  to  study  the  co-buming  issue 
further  at  a  later  date,  as  appropriate. 
Thus,  the  large-volume  wastes  which 
result  from  any  such  burning  (with  the 
exception  of  co-buming  with  hazardous 
waste)  are  outside  the  scope  of  this 
determination.  The  following  paragraph 
discusses  the  special  case  of  co-buming 
hazardous  waste  and  coal. 

The  residues  from  those  facihties  that 
bum  hazardous  wastes  are  subject  to  the 
Boiler  6md  Industrial  Furnace  (BIF)  rule 
under  RCRA  (40  CFR  266.1 12).4  Under 
the  BIF  rule,  facilities  must  conduct 
site-specific  sampling  and  analysis  of 


«Tfae  1981  interpretation  at  footnote  1  above 
states  that  the  residues  from  co-buming  enjoy  the 
temporary  exemption  only  when  the  non-ooal 
material  in  the  feed  is  burned  for  its  fuel  value.  This 
condiUon,  however,  was  removed  for  co-buiners  of 
hazardous  waste  in  the  BIF  rule  (see  preamble 
discussions  at  SO  FR  7196-7200,  Feb.  21, 1991).  For 
the  same  reasons  cited  during  that  rulemaking,  and 
as  a  matter  of  consistency,  the  Agency  no  longer 
imposes  such  a  condition  whan  the  non-coal 
material  is  not  a  hazardous  waste. 


waste-derived  residuee  to  document  that 
hazardous  waste  burning  bas  not 
significantly  increased  concentrations  of 
hazardous  constituents  in  the  residues. 
Because  tliis  testing  ensures  that  such 
wastes  are  similar  to  those  studied  in 
the  RTC,  thus  making  further  study  of 
these  wastes  unnecessary,  residues  that 
pass  the  test  are  within  the  scope  of 
today’s  regulatory  determination. 

Finally,  for  the  purposes  of  this 
action,  large- volume  wastes  from  coal- 
fired  electric  utilities  do  not  include 
wastes  generated  frnm  fluidized  bed 
combustion  (FBC)  boiler  units.  FBC  is  a 
relatively  new  combustion  tedinology 
that  allows  for  the  removal  of  sulfur 
without  an  end-of-pipe  scmbber.  The 
wastes  generated  by  this  technology 
were  not  studied  in  the  RTC,  and  only 
limited  information  regarding  their 
characteristics  and  management  has 
been  collected  to  date.  The  information 
that  is  available  has  not  provided  EPA 
with  enough  evidence  to  conclude  that 
waste  generated  from  FBC  units  is 
substantially  similar  to  conventional 
boiler  wastes.  Some  sources  maintain 
that  FBC  units  that  bum  solely  coal  as 
a  fossil-fuel  source  generate  fly  ash  and 
spent  bed  material  ^at  is  substantially 
different  from  conventional  boiler 
wastes.9  This  is  because  in  FBC,  coal  is 
burned  in  the  presence  of  limestone. 

The  differences  in  the  FBC  wastes  are 
defined  by  a  presence  of  sulfur 
compounds  and  high  amounts  of 
residual  alkalinity.  On  the  other  hand, 
industry  representatives  believe  that  the 
wastes  are  very  similar  to  the  fly  ash 
waste  and  flue  gas  emission  control 
wastes  studied  in  the  RTC. 

The  information  does  indicate  that  the 
use  of  FBC  technology  in  the  electric 
utility  industry  may  be  increasing. 
Because  of  the  current  lack  of  data,  the 
potential  of  the  co-firing  of  limestone  to 
have  a  significant  effect  on  the 
characteristics  of  the  wastes  produced, 
and  the  potential  for  increas^ 
utilization  of  the  technology,  the 
Agency  has  decided  to  defer  a  decision 
on  these  wastes  imtil  further 
information  from  the  growing  number  of 
facilities  can  be  examined.  Therefore, 
the  Agency  considers  these  wastes 
“remaining  wastes,”  which  are  outside 
the  scope  of  today’s  regulatory 
determination. 

B  As-Managed  Large-Volume  Wastes 

As  described  above,  large-volume  - 
wastes  include  fly  ash,  bottom  ash,  slag, 
and  flue  gas  emission  control  wastes 


» United  States  Environmentai  Protactian  Agency. 
Office  of  Rauarcb  and  Development,  Ftuidizad-B^ 
Combustion  Technology  Overview.  ^A-600/7-01- 
074,  April  1981. 


42470  Federal  Register  /  Vol.  58.  No.  151  /  Monday,  August  9,  1993  /  Rules  and  Regulations 


from  coal'fired  electric  utility  boilers. 
However,  the  Consent  Decree  dehnes 
large-volume  wastes  that  are  "mixed 
with,  co-disposed,  co-treeted,  or 
otherwise  co-managed  with  other  wastes 
generated  in  conjunction  with  the 
combustion  of  coal  or  other  fossil-fuels 
*  *  as  remaining  wastes.  As  a  result, 
a  waste  that  may  be  categorized  as  large- 
volume  as  generated  may  become  a 
remaining  waste  by  virtue  of  the 
circumstances  of  its  management. 
Remaining  wastes  are  outside  the  scope 
of  this  re^latory  determination. 
(Although  these  wastes  are  not  covered 
by  today’s  regulatory  determination, 
these  wastes  remain  exempt  horn  RCRA 
Subtitle  C  until  April  1. 1998,  at  the 
latest.) 

The  RTC  foimd  that  the  level  of  "co¬ 
mixing,  co-treatment,  co-disposal  or  co¬ 
management"  practiced  at  utility  waste 
disposal  sites  varies  considerably.  At 
one  extreme,  many  or  most  liquid 
wastes  generated  at  the  plant  may  be 
handled  along  with  ash  in  a  single 
impoundment  system.  At  the  odier 
extreme,  all  large-volume  wastes  may  be 
discharged  to  units  receiving  no  other 
materials  of  any  kind.  In  practice,  most 
utility  disposal  sites  operate  somewhere 
between  these  extremes,  with  large- 
volume  wastes  discharged  into  units 
receiving  certain  other  materials. 
Depending  on  the  specific  materials 
commingled  in  a  particular  management 
imit,  the  resulting  mixture  may  be  a 
remaining  waste  and  hence  fall  outside 
of  the  scope  of  today’s  action. 

The  Agency  recognizes  that  many 
plant  operators  use  process  waters  (e.g., 
non-contact  cooling  water  and  low- 
pressure  service  water)  in  ash  handling 
or  FGD  systems.  Because  of  the 
continuotis  use  of  these  process  waters, 
the  Agency  does  not  consider  them  to  be 
wastes.  In  any  event,  the  use  of  these 
process  waters  as  feedwater  for  emission 
control  systems  or  for  ash  transport 
generally  will  not  increase  the 
environmental  risks  associated  with  the 
wastes  relative  to  the  risks  derived  from 
utilization  of  fresh  water  for  the  same 
purposes.  Discoiuaging  such  practices 
may  lead  to  an  increased  usage  of  fresh 
water  for  the  same  purposes,  thereby 
increasing  the  total  volume  of  water 
exposed  to  the  large-volume  wastes  as 
well  as  the  total  volume  of  waste 
generated.  'The  Agency  feels  that  this 
would  be  an  undesirable  outcome  of 
today’s  action.  For  these  reasons,  the 
Agency  does  not  consider  the  practice  of 
using  these  non-contact  process  waters 
in  a^  sluicing  systems  or  as  makeup 
water  for  FGD  systems  to  constitute  co¬ 
management.  'The  four  large-volume 
wastes,  therefore,  that  are  transported/ 
mixed  with  these  process  waters  do  not 


become  "remaining  wastes."  Instead, 
they  are  within  the  scope  of  this 
Regulatory  Determination.  'These  waters 
are  limited  to  ash  hopper  seal  water,  ash 
hopper  cooling  water,  and  other  non- 
contact  cooling  waters. 

The  Agency  emphasizes  that  co- 
management  of  low-volume  wastes  and 
large-volume  wastes  makes  the 
combined  waste  stream  a  remaining 
waste.  Given  below  is  a  list  of 
management  practices  that  result  in 
combined  waste  streams  that  are 
remaining  wastes.  This  list,  which  is  not 
exhaustive,  includes  those  activities 
observed  or  believed  to  occur  at 
operating  FFC  waste  disposal  facilities 
that  involve  the  "mixing,  co-treatment, 
co-disposal,  or  co-management"  of 
large-volume  wastes  with  low-volume 
wastes.  Remaining  wastes  as  managed 
include: 

•  Discharge  of  boiler  blowdown  to  a 
large-volume  waste  impoundment, 

•  Discharge  of  demineralizer 
regenerant  to  a  large-volume  waste 
impoundment, 

•  Discharge  of  metal  cleaning  wastes 
to  a  large-volume  waste  impoundment, 

•  Discharge  of  boiler  chemical 
cleaning  wastes  to  a  large-volume  waste 
impoundment. 

•  Discharge  of  plant  wastewater 
treatment  effluent  to  a  large-volume 
waste  impoundment, 

•  Discharge  of  coal  mill  rejects  to  a 
large-volume  waste  impoundment. 

•  Disposal  of  oil  ash  in  a  large- 
volume  waste  landfill  or  impoundment, 

•  Disposal  of  plant  wastewater 
treatment  sludge  in  a  large-volume 
waste  landfill, 

•  Disposal  of  coal  mill  rejects  in  a 
large-volume  waste  landfill,  and 

•  Reuse  of  metal  cleaning 
wastewaters  in  a  FGD  feedwater  system. 

EPA  recognizes  that  it  may  not  have 
provided  a  clear  understanding  of  what 
constitutes  co-management  since 
offering  the  1981  interpretation  of  the 
exemption  cited  above.  Therefore,  the 
Agency  may  propose  a  definition  of  co¬ 
management  in  the  future.  This  is 
important  because  low-volume  wastes 
are  within  the  Bevill  Exemption  only  if 
they  are  co-managed  with  large  volume 
waste.  Low-volume  wastes  that  are 
independently  managed  are  not  and 
have  never  b^n  within  the  scope  of  the 
Bevill  Exemption.^ 

m.  Factors  Considered  in  Making  the 
Regulatory  Determination 

RCRA,  as  amended,  directs  EPA  to 
make  a  regulatory  determination 
generally  based  upon  the  RTC  and 


•  Indusby  comments  on  both  the  RTC  and  Notice 
generally  agreed  wdth  this  interpretation. 


comments  received  from  interested 
parties.  The  statute  contains  the  eight 
study  parameters  identified  in  Section 
I.C.2.,  Study  Factors.  In  addition,  RCRA 
Section  8002(n)  suggests  that  EPA 
review  relevant  studies  and  other 
actions  of  other  Federal  and  State 
agencies  and  invite  participation  by 
other  concerned  parties,  including 
industry  and  other  Federal  and  State 
agencies,  with  a  view  toward  avoiding 
duplication  of  effort. 

EPA  complied  with  the  congressional 
mandate  in  developing,  in  1988,  the 
required  RTC.  In  conducting  this  study, 
EPA  relied  upon  the  analysis  of  the 
eight  study  factors  noted  above.  The 
Agency  has  expanded  the  data  base 
through  the  collection  of  additional  data 
referenced  in  the  February  12. 1993, 
Notice.  The  Notice  also  made  available, 
in  the  RCRA  docket,  the  three-step 
methodology  the  Agency  was 
considering  using  in  making  this 
regulatory  determination.  This  basic 
analytical  approach  was  used  in  making 
the  regulatory  determination  for  mineral 
processing  wastes  (56  FR  27300,  June 
13, 1991).  EPA  modified  the 
methodology  in  this  case,  however,  so 
that  it  best  fit  the  available  information 
on  the  nature  and  management  of  the 
coal-fired  electric  utility  wastes  at  issue 
in  this  determination.  'The  method 
involves  answering  a  series  of  questions 
covering  the  potential  hazards  of  the 
wastes,  the  existing  management  and 
regulatory  controls  that  affect  the 
hazards  that  may  be  presented,  and  the 
potential  impacts  of  regulating  the 
wastes  as  hazardous  under  RCRA 
Subtitle  C.  This  approach  allows  EPA  to 
make  a  systematic  evaluation  of  the 
information  presented  in  the  RTC  and 
other  information  collected  pursuant  to 
the  Notice.  EPA  has  solicited  and 
incorporated  comments  on  the  RTC,  the 
data  described  in  the  Notice,  and  the 
three-step  methodology  in  making 
today’s  regulatory  determination.  EPA 
believes  that  this  approach  is  consistent 
with  congressional  intent. 

EPA  received  no  comments  that 
disagreed  with  any  aspect  of  the  three- 
step  methodology.  Therefore,  no 
changes  have  been  made  in  the 
approach.  The  decision  process  outlined 
below  presents  a  series  of  questions  and 
sub-questions  that  were  addressed  in 
the  order  posed.  If  the  Agency 
determined  the  response  to  Step  1  for  a 
waste  to  be  affirmative  (e.g.,  "Yes, 
management  of  this  waste  does  pose 
human  health/environmental  problems, 
or  might  cause  problems  in  the  future"), 
then  ffle  analysis  proceeded  to  Step  2 
for  the  waste  and  constituent(s)  of 
concern.  If,  however,  the  answer  to  Step 
1  was  negative,  then  the  analysis 
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stopped  and  the  Agency  detennined 
that  regulation  of  that  waste  under 
Subtitle  C  was  not  warranted.  If  the 
analysis  proceeded  to  St^  2  and  the 
response  to  Step  2  was  amnnative  (e.g., 
“Yes,  more  stringent  regulation  is 
necessary  and  desirable”),  analysis  then 
proceeded  to  Step  3.  If  the  response  to 
Step  2  was  negative,  however,  the 
analysis  stopp^  and  the  Agency 
determined  tnat  regulation  of  that  waste 
under  Subtitle  C  was  not  warranted. 
Finally,  if  the  Agency  proceeded  to  Step 
3  and  found  that  the  consequences  of 
regulating  the  waste  under  Subtitle  C 
were  substantial  and  not  justified  by  the 
risk  reduction  that  could  be  obtained  by 
Subtitle  C  regulation,  then  the  Agency 
would  determine  that  Subtitle  C 
regulation  was  not  warranted.  The 
opposite  conclusion  to  the  question 
posed  by  Step  3  would  result  in  a 
determination  that  regulation  of  the 
waste  as  hazardous  under  Subtitle  C  is 
warranted. 

The  rationale  for  the  order  of 
questions  is  that  a  FFC  waste  should 
first  be  considered  to  present  risk  to 
human  health  or  the  environment  or  a 
potential  risk  tuider  plausible 
mismanagement  scenarios  before  the 
Agency  considers  it  for  regulation  under 
Subtitle  C.  Second,  the  Agency  should 
determine  that  ciirrent  management 
practices  and  existing  State  and  Federal 
regulatory  controls  are  inadequate  to 
limit  the  rid^s  posed  by  a  waste,  and 
that  Subtitle  C  regulation  would  be 
effective  and  appropriate,  before  it 
considers  regulating  the  waste  under 
Subtitle  C.  Finally,  the  special  status  of 
the  waste  requires  that  the  Agency 
consider  the  impacts  to  the  industry  that 
regulation  under  Subtitle  C  would 
create  in  making  a  decision  to  regulate 
the  waste  as  hazardous.  The 
methodology,  therefore,  allows  EPA  to 
systematically  narrow  its  focus  to  those 
wastes  that  do  or  may  present 
significant  risk  of  harm  and  for  which 
additional  regulatory  controls  are 
necessary  and  desirable. 

The  discussion  below  addresses  each 
of  the  steps  and  sub-steps  in  more 
detail. 

Step  1.  Does  the  management  of  this 
waste  pose  human  health/ 
environmental  problems?  Might  current 
practices  cause  problems  in  the  future? 

Critical  to  the  Agency's  decision¬ 
making  process  is  whether  the  special 
waste  either  has  caused  or  may  cause 
human  health  or  environmental  damage. 
To  resolve  those  issues,  EPA  has  posed 
the  following  key  questions: 

Substep  1.  Has  the  waste,  as  currently 
managed,  caused  documented  human 
health  impacts  or  environmental 
damage? 


Substep  2.  E)oes  EPA’s  analysis 
indicate  that  the  waste  could  pose 
significant  risk  to  human  health  or  the 
environment  at  any  sites  that  generate  it 
(or  in  offsite  use),  under  either  cvirrent 
management  practices  or  plausible 
mismanagement  scenarios? 

Substep  3.  Does  the  waste  exhibit  any 
of  the  characteristics  of  hazardous 
waste? 

As  described  above,  the  Agency  first 
determined  whether  each  waste  may 
pose  human  health/environmental 
problems  by  examining  whether  the 
waste  has  caused  documented  human 
health  or  environmental  damages  in  the 
past,  whether  each  waste,  as  managed, 
may  pose  significant  risk  to  human 
health  or  the  environment,  and  whether 
each  waste  exhibits  any  of  the 
characteristics  of  hazardous  waste.  If 
each  of  the  questions  in  Step  1  resulted 
in  a  negative  response,  no  further 
review  would  be  performed  for  that 
waste,  and  the  Agency  would  determine 
that  regulation  under  Subtitle  C  of 
RCRA  is  not  warranted.  However,  as 
with  the  Regulatory  Determination  for 
Mineral  Processing  Special  Wastes  (56 
FR  27305,  June  13, 1991),  an  affirmative 
response  to  any  one  of  the  three  sub¬ 
questions  above  did  not  necessarily 
trigger  further  analysis  under  Step  2  of 
the  methodology.  Rather,  the  Agency 
answered  each  of  the  three  questions 
separately  and  then  considered  the 
combined  responses  as  a  whole  in 
deciding  whether  further  evaluation  was 
necessary.  In  that  consideration,  the 
certainty  and  weight  of  evidence 
supporting  an  affirmative  response  to 
one  question  was  taken  into  account  in 
the  Agency’s  decision  to  proceed  to  Step 
2.  If  the  Agency  determined  that 
additional  review  was  warranted  for  a 
particular  waste,  additional  review 
under  Step  2  was  limited  to  those  waste 
characteristics  or  waste  management 
practices  for  which  significant  potential 
for  risk  was  identified  in  Step  1. 

The  first  question  the  Agency 
addressed  under  Step  1  was  whether 
coal  combustion  waste  has  caused 
documented  human  health  impacts  or 
environmental  damage.  To  determine 
this,  the  Agency  first  considered 
existing  damage  case  information 
presented  in  the  RTC.  EPA  examined 
additional  damage  case  information  to 
determine  whether  there  was  further 
evidence  of  negative  impacts  to  human 
health  or  the  environment.  The  Agency 
requires  that  each  relevant  case  satisfy 
at  least  one  of  the  following  three 
conditions:  scientific  investigation 
concluding  that  damages  occurred, 
administrative  ruling  concluding  that 
damages  occurred,  or  court  decision  or 
out-of-court  settlement  concluding  that 


damages  occurred.  Ideally,  damages 
would  .clearly  be  the  result  of  the  large- 
volume  coal  combustion  wastes. 

In  the  Agency’s  analysis,  damage  to 
human  health  or  the  environment  was 
considered  as  follows:  Threat  to  human 
health  included  both  acute  and  chronic 
effects  (e.g.,  exceedences  of  primary 
drinking  water  standeu'ds,  directly 
observed  health  effects,  such  as  elevated 
blood  contaminant  levels  or  loss  of  life) 
associated  with  management  of  coal- 
fired  electric  utility  wastes,  while 
danger  to  the  environment  included:  (1) 
Impairment  of  natural  resources  (e.g., 
contamination  of  any  soiirce  of  drinking 
water  reasonably  expected  to  be  used), 

(2)  ecological  effects  resulting  in 
impairment  of  the  structure  or  function 
of  natural  ecosystems  and  habitats,  and 

(3)  effects  on  wildlife  resulting  in 
impairment  of  terrestrial  or  aquatic 
fauna  (e.g.,  reduction  in  species 
diversity  or  density,  impairment  of 
reproduction). 

To  address  the  second  question — 
“could  the  waste  pose  significant  risk  to 
human  health  and  the  environment 
under  either  current  management 
practices  or  plausible  mismanagement 
scenarios,  the  Agency  performed  a  two- 
part  assessment  of  the  potential  for  risk 
presented  by  the  waste. 

First,  the  Agency  conducted  a  risk 
screen  of  intrinsic  hazard  of  the  wastes, 
comparing  waste  characterization  data 
with  conservative  screening  criteria 
developed  for  four  exposure  pathways: 
groundwater,  surface  water,  inhalation, 
and  ingestion.  The  purpose  of  the  risk 
screen  was  to  identify  the  waste 
constituents  and  exposure  pathways 
that  have  the  potential  to  present  threats 
to  human  health  and  the  environment. 
Exceedences  of  the  screening  criteria 
indicate  the  need  for  further  study,  but 
do  not  in  themselves  demonstrate  that 
the  wastes  pose  a  significant  hazard. 

Second,  for  each  waste  constituent 
found  to  exceed  the  screening  criteria, 
the  Agency  evaluated  the  potential  for 
release,  transport,  and  exposure  of  that 
constituent  for  specific  pathways.  The 
three  exposure  pathways  evaluated  for 
human  health  risk  were  groundwater 
ingestion,  particulate  inhalation,  and 
soil  ingestion.  The  fourth  pathway, 
surface  water,  was  evaluated  for 
ecological  risk.  The  Agency  solicited 
comment  in  the  Notice  on  excluding 
hrom  consideration  another  pathway, 
radiation  exposure,  because  of 
insufficient  information  to  perform  the 
required  analysis.  No, comments  or 
supplemental  data  were  received 
regarding  the  proposed  exclusion. 
Therefore,  EPA  did  not  consider 
radiation  exposure  in  the  analysis. 
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To  address  the  third  que6ti<Hi  of  Step 
1,  the  Agdcy  revwwed  evailable  waste 
characterizatioii  data  to  determine 
whether  fly  and  bottom  a^,  slag,  and 
FGD  shidge  rn^bit  any  of  the  hazardous 
charactaristics.  In  evaluating  toxicity 
data,  the  Agency  considered  both 
Extraction  Proc^uie  (EP)  and  Toxicity 
Characteristic  iBarbing  Procedure 
(TGLP)  data,  since  mu^  of  the  currmitly 
available  data  on  toxicity  predates  the 
use  ofthe  TdP. 

Several  cominenters  cm  the  RTC 
clmmed  that  the  EP  toxicity  test  is  not 
a  valid  indication  of  hazards  associated 
with  utility  wastes  since  the  test  was 
desijpmd  to  mimic  conditions  in  acidic 
municipal  landfills  rather  than 
homogenecnis  monofills  used  by  electric 
utilities.  Those  oommenters  ccmcluded 
that  data  from  the  EP  test  significantly 
overstate  potential  rides. 

As  discussed  further  in  Appendix  A 
to  this  preamble,  EPA  has  developed  the 
methodology  to  take  into  account  the 
eight  study  factors  (Section  8002(n))  set 
fo^  in  the  Bevill  Eitemption  to 
determine  wbeftbOT  hazardous  waste 
reflation  is  wmranted  for  FFC  wastes. 
Wmle  waste  characterization  data, 
including  both  the  results  of  EP  toxicity 
testing  and  those  of  other  leaching 
procedures  (TCLP,  ASTM,  etc.),  are 
considered  in  the  decision,  they  are  not 
the  sole  basis  for  determining  whether 
to  regulate  fossil-friel  combustion  wastes 
under  RCRA  Subtitle  C.  The 
methodology  focuses  on  the  risks  posed 
by  fossil-fuel  combustiem  wastes  as 
managed  (and  some  ash  is  currently 
managed  in  Subtitle  D  landfills).  EPA 
therefore  believes  that  consideratiem  of 
EP  toxicity  data,  in  coniunction  with  the 
results  of  other  leaching  studies  and 
data  on  the  actual  environmmital 
impacts  of  waste  management  practices, 
is  appropriate. 

EPA  received  limited  additional  data 
from  commenters  to  the  Notice.  The  few 
EP  and  TCLP  results  provided  were 
consistent  with  other  samples  collected 
for  the  purposes  of  the  KTC  and  the 
Notice.  None  of  the  additional  data 
supplied  during  die  comment  period 
exceeded  the  hazardous  waste  criteria. 

Step  2.  Is  more  stringent  regulation 
necessarv  or  desirable? 

If  the  Agency  determined  in  Step  1 
that  the  management  of  fly  or  bottom 
ash,  slag,  or  FGD  sludge  from  coal-fired 
utilities  has  caused  or  may  potentially 
cause  human  health  or  environmental 
impacts,  then  the  A^ncy  would 
proceed  to  Step  2.  In  evduating  the 
need  for  more  stringent  controls  to 
address  the  potential  risks  associated 
with  the  management  of  these  wastes, 
EPA  asked  the  foAowing  questions: 

1.  Are  current  practices  adequate  to 


limit  contaminant  release  end 
assodated  risk? 

2.  Are  currant  Federal  and  State 
regulatoiy  controls  adequate  to 
address  the  management  of  the 
wastes? 

3.  Will  Subtitle  C  effectively  address 
problems  associated  with  the  waste 
without  imposing  signifkiant 
unnecessary  controls  that  are 
inconsistent  with  the  special  status 
of  the  waste? 

In  Step  2.  the  Agency  looked  at  waste 
management  practices  end  existing 
regulations  to  examine  the  potential  for 
release  and  exposure  under  current 
practices.  If  current  management 
practices  or  existing  regulatory  controls 
were  found  to  be  adequate  or  if  Subtitle 
C  was  foimd  to  be  an  ineflective  or 
inappropriate  reguletOTy  alternative, 
then  the  Agency  would  determine  that 
the  waste  should  not  be  regulated  under 
Subtitle  C.  If,  on  the  other  hand,  current 
practices  or  existing  regulatory  controls 
were  found  to  be  inad^uate  in 
controlling  potential  and  actual  risks 
and  if  Subtle  C  would  be  effective,  the 
Agency  would  proceed  to  Step  3. 

Step  3.  What  would  be  the  operational 
and  ecmiomic  consequences  of  a 
decision  to  regulate  a  special  waste 
under  Subtitle  C? 

If,  based  upon  the  previous  two  steps, 
the  Agmcy  found  that  a  waste  presents 
significant  risk  despite  current 
management  practices  and  existing 
regulatory  controls  and  that  Sidititle  C 
regulation  would  be  efl^ive  and 
appropriate  in  reducing  those  risks 
without  imposing  unnecessary  controls, 
the  Agency  would  then  evaluate  the 
costs  and  impacts  associated  with 
regulating  this  waste  under  Subtitle  C 
and,  possibly,  other  regulatory 
scenarios.  Costs  and  impacts  would  be 
evaluated  in  terms  of  the  estimated 
affected  population  of  generators,  the 
ability  of  generators  to  pass  on  costs  of 
compliance  to  customers  or  suppliers, 
the  effect  of  regulation  on  domestic 
energy  supply  and  capacity,  and  the 
effect  of  regulation  on  beneficial  use  of 
the  affected  waste. 

With  cases  in  which  the  Subtitle  C 
scenarios  would  inqpose  widespread 
and  significant  impacts  on  facilities, 
reduce  domestic  capacity  or  supply, 
and/or  deter  safe  and  beneficial  use  of 
the  waste,  EPA  might  conclude  that 
regulation  under  Subtitle  C  is 
inappropriate.  However,  EPA  might 
detennine  that  regulation  of  the  waste 
under  Subtitle  C  is  warranted  if,  in  the 
Agency’s  judgment,  the  reduction  in 
risk  that  womd  result  from  sudi 
regulation  would  justify  the  operational 
and  economic  consequences  to  the 
industry  and  the  economy  as  a  whole. 


The  Agency  invited  ermnnenters  to  the 
Notice  to  submit  information  regarding 
cost  data. 

IV.  R^uletory  DetemuBation  for  Four  ■ 
Large- Volume  Coal-Fired  Utility  Wastes 

The  following  discussion  presents 
EPA’s  conclusions  regarding  the 
regulatory  status  of  large-volume  coal- 
fired  utility  wastes  un^r  RCRA.  Hie 
determination  as  to  whether  regulation 
of  such  wastes  imder  Subtitle  C  is 
warranted  is  based  upon  the  February 
1988  Report  to  Congress,  comments  on 
the  Report  to  Congress  including 
comments  received  at  the  public  hearing 
held  in  Denver  on  April  26, 1988,  the 
information  collected  for  the  February 
12, 1988,  Notice,  and  comments 
received  on  the  Notice. 

Based  on  all  of  the  available 
information,  EPA  has  concluded  that 
regulation  of  the  four  large-volume 
fossil-fuel  combustion  wastes  as 
hazardous  waste  under  RCRA  Subtitle  C 
is  unwarranted.  Below  are  the  Agency’s 
responses  to  each  step  of  the  decision 
methodology. 

Step  1.  Does  the  management  of  this 
waste  pose  human  health 
environmental  problems?  Might  current 
practices  cause  problems  in  the  future? 
The  Agency  has  determined  that  the 
answer  to  this  question  is  yes. 

Substep  1.  the  waste,  as  currently 
managed,  caused  documented  human 
health  impacts  or  environmental 
damage? 

Response:  The  AgeiK:y  has 
determined  that  the  waste  has  caused 
documented  impacts,  but  at  a  very 
limited  number  of  sites. 

In  accordance  with  the  methodology 
described  above,  EPA  first  addressed 
whether  the  management  of  this  waste 
cuirently  poses  human  healdi/ 
environmental  problems  and  whether 
current  practices  could  cause  problems 
in  the  future.  In  its  examination  of 
potential/actual  cases  in  which  danger  - 
to  human  health  or  the  environment 
could  be  attributed  to  the  management 
of  fossil-fuel  combustion  wastes,  the 
RTC  included  information  from  several 
studies  that  documented  occasional 
exceedences  of  primary  and  secondary 
drinking  water  standards  in 
groundwater  underlying  fossil-fuel 
waste  management  sites.  To  supplement 
the  RTC  data,  EPA  conducted  State  file 
'  reviews  in  States  selected  for  their 
geographical  representation  and  large 
coal-fired  electricity  generation 
capacity.  Overall,  both  effmts  indicate 
that  the  e^dent  of  actual  damage  cases/ 
environmental  harm  associated  with 
large  volume  FFC  waste  management 
appears  limited. 
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EPA  used  the  "test  of  proof 
developed  to  sup{}ort  the  Report  to 
Congress  on  Mineral  Processing  Wastes 
to  evaluate  the  potential  damage  cases. 

As  described  in  Chapter  2  of  that  report, 
the  test  of  proof  requires  that  a  case 
satisfy  at  least  one  of  three  conditions: 
scientific  investigation  concluding  that 
damages  occurred,  administrative  ruling 
concluding  that  damages  occurred,  or 
court  decision  or  out-of-court  settlement 
concluding  that  damages  occurred.  For 
the  six  damage  cases  described  below, 
scientific  investigation  was  the  measure 
of  proof  satisfied,  since  the  data  most 
supported  application  of  this  measure. 

In  applying  the  test.  EPA  first 
considered  whether  actual 
documentation  exists  that  shows  that 
human  health  or  environmental  harm 
occurred  (e.g..  contaminated 
groundwater  in  a  water  supply  well, 
observed  impacts  on  wildlife).  Only  a 
limited  number  of  large-volume  FFC 
waste  management  sites  actually  meet 
this  criterion  and  can  be  considered 
proven  damage  cases.  These  cases 
include  the  two  sites  identified  in  the 
RTC,  as  well  as  four  additional  sites 
identified  during  recent  data  collection 
efforts.  EPA  notes  that  of  these  six  cases, 
only  one  case  can  clearly  be  attributed 
to  fly  ash  management  alone.  The 
remaining  five  cases  are  associated  with 
the  co-management  of  the  large-volume 
wastes  with  other  wastes.  Because  co- 
management  of  large  and  low-volume 
wastes  is  the  predominant  waste 
management  practice,  limited 
information  exists  on  independently 
managed  large-volume  wastes. 

The  RTC  described  a  site  that 
involved  a  dike  failure  that  caused  an 
accidental  release  fitim  a  fly  ash 
disposal  lagoon  to  a  river.  This  case 
resulted  in  substantial  damage  to  river 
organisms.  The  other  case  described  in 
the  RTC  involved  co-management.  In 
this  case,  a  release  occurred  from  a  fly 
ash  and  petroleum  coke  waste  disposal 
site  that  resulted  in  the  contamination 
of  drinking  water  wells  with  selenium 
and  vanadium.  This  site  is  ranked  on 
the  CERCLA  (Superfund)  National 
Priority  List  Site. 

EPA’s  more  recent  data  collection 
efforts  resulted  in  the  identification  of 
four  additional  sites  that  are  considered 
proven  cases  of  damage  (see  the 
Supplemental  Analysis  of  Potential 
Risl»  to  Human  Health  and  the 
Environment  from  Large-Volume  Coal 
Combustion  Waste,  found  in  Docket  no. 
F-93— FFCA-FFFFF).  Each  case  involves 
co-management  of  wastes  at  older, 
unlined  waste  management  \mits.  These 
incidents  involved  groundwater 
contamination  and/or  vegetative 


damages  due  to  releases  from  waste 
management  units. 

In  summary,  there  is  minima) 
documentation  of  impacts  on  drinking 
water  sources  in  the  vicinity  of  coal- 
fired  utilities.  In  addition,  it  is 
important  to  note  that  the  damage  case 
sites  were  chosen  for  study  because  of 
knowm  releases  and  cannot  necessarily 
be  extrapolated  to  the  general  universe. 
Also,  most  releases  have  been  from 
unlined  units  at  older  sites  that  in  many 
States  are  now  subject  to  more  stringent 
design  and  operating  criteria.^ 
Furthermore,  actual  cases  of  harm  to 
human  health  or  the  environment  may 
be  limited  to  a  few  sites,  often  with 
other  contributing  factors,  including 
additional  pollutant  sources  attributed 
to  the  co-management  with  other  FFC 
and  non-FFC  wastes.  The  review  of  such 
cases  of  co-management  will  be  reserved 
for  the  “remaining  waste”  study. 

The  FFC  waste  damage  case/ 
environmental  data  collected  to  date 
indicate,  therefore,  that  although  the 
extent  appears  limited,  damage  to  the 
environment  has  occurred.  Although  the 
releases  are  often  confined  to  the 
vicinity  of  the  units  and  have  not 
reached  environmental/human 
receptors,  the  potential  for  exposure 
necessitates  further  analysis  in  Substep 
2,  which  examines  the  potential  risks 
posed  by  these  wastes. 

Substep  2.  Does  EPA’s  analysis 
indicate  that  the  waste  could  pose 
significant  risk  to  human  health  or  the 
environment  at  any  sites  that  generate 
coal  combustion  wastes,  under  either 
current  management  practices  or 
plausible  mismanagement  scenarios? 

Responses:  Groundwater 
contamination  and  surface  water 
contamination  through  groundwater 
recharge  are  possible  under  some 
plausible  conditions  (unlined  units). 
Available  information  on  the 
environmental  conditions  of  the  sites 
indicates  ecological  and  natural 
resource  damages  are  of  most  concern, 
because  potential  for  human  exposure  is 
limited. 

The  RTC  contains  considerable 
information  on  the  four  large-volume 
coal  combustion  wastes  (fly  ash,  bottom 
ash,  slag,  and  flue  gas  desulfurization 
(FGD)  sludge).  Information  includes 
waste  characteristics  and  management 
practices,  environmental  factors 
aflecting  human  exposure  potential  at 
disposal  sites,  and  evidence  of 
ecological  damage  at  coal  combustion 

’The  percentage  of  units  required  to  meet  more 
stringent  design  and  operating  criteria  will  increase 
as  older  units  reach  capacity  (assuming  a  typical 
lifetime  fo  IS  years)  and  new  units  come  on-line 
(and  are  subieci  to  these  more  stringent 
requirements). 


sites.  In  addition,  EPA  collected 
supplemental  information  from  various 
EPA  offices  and  other  Federal  agencies. 
State  agencies,  and  the  electric  utility 
industry  on  waste  characterization, 
management,  and  potential  impacts. 

This  supplemental  information 
included  groundwater  monitoring  data 
for  43  coal  combustion  waste  sites 
collected  horn  State  regulatory  agencies 
and  from  EPA  site  visit  reports.  All  data 
used  in  this  supplemental  analysis  are 
available  for  public  inspection  in  the 
docket  No.  F-93-4TCA-FFFFF.  A 
bibliography  of  the  sources:  used  in  the 
risk  analysis  is  found  in  Appendix  A  of 
the  Supplemental  Analysis  of  Potential 
Risks  to  Human  Health  and  the 
Environment  from  Large-Volume  Coal 
Combustion  Waste,  also  found  in  Docket 
no.  F-93-FFCA-FFFFF. 

The  first  step  of  the  methodology  was 
to  evaluate  constituents  of  concern 
(identified  by  waste  characterization 
data)  using  a  risk  screen.  A  risk  screen 
analysis  is  a  process  which  applies  a 
conservative  and  simplified 
methodology  to  the  constituents  and 
pathways  to  determine  if  they  are  of 
concern.  The  risk  screen  compared 
waste  characterization  data  with 
screening-level  criteria.  The  screening 
criteria  were  developed  to  identify 
wastes,  constituents,  and  pathways 
requiring  further  analysis;  that  is,  wastes 
captured  by  the  screen  may  or  may  not 
be  of  concern.  Criteria  for  23 
constituents  (primarily  metals)  were 
developed  for  groundwater,  surface 
water,  ingestion,  and  inhalation 
exposure  pathways  using  a  methodology 
similar  to  that  used  in  the  mineral 
processing  regulatory  determination.  (In 
the  cases  where  the  Agency  regulatory 
levels  had  changed  since  the  mineral 
processing  RTC,  the  screening  criteria 
were  also  updated.) 

Groundwater'exposure  criteria  were 
developed  using  the  MCLs  set  by  the 
Agency  to  protect  drinking  water.  If  no 
primary  MCX  had  been  established  for 
a  particular  parameter,  then  a  health- 
based  level  (HBL)  was  calculated  using 
Agency  cancer  slope  factors  or  non- 
cancer  reference  doses  (RfDs)  from 
IRIS.*  In  instances  where  the  calculated 
HBL  was  less  than  corresponding  MCL, 
both  values  were  considered  in  the 
screening. 

Screening  criteria  based  on  primary 
MCLs  were  derived  by  multiplying  the 
MCL  by  a  factor  of  10  to  simulate 
scenarios  where  only  limited  dilution  of 
waste  leachate  occurs  prior  to  exposure. 
HBLs  were  derived  from  IRIS  ■  drinking 

•  U.S.  EnviroiunenUl  Protection  Agency. 
Integrated  Risk  Information  System  (IRIS).  (DUS, 
November  1992  update). 

•  Ibid. 
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water  or  oral  cancer  slope  factors  (CSFs) 
representing  a  ixlO-’  lifetime  cancer 
ri^.  or  i^Ds.  Calculatiori  of  the  HBLs 
relied  on  the  following  conservative 
assumptions;  the  maximally  exposed  70 
kg  individual  drinking  2  liters  of  water 
per  day,  365  days  per  year,  for  a  lifetime 
duration  of  70  years.  (The  70-year 
exposure  duraticm  was  chosen  to 
maintain  compcnability  with  the  MCLs; 
diis  approach  is  consistent  with  that 
taken  in  the  mineral  processing 
regulatory  determination.)  These 
assumptions  yield  the  following  general 
equations: 

HBW  (mg/D  -  (lxl(h«)(70  y)(70  kg)/{{CSF 
(mg/kg/fl)  >)(2  l/dX70y)} 

HBiwn  (mg/1)  -  (RfDii^l^'<iayK70  kg)/{2  1/ 
day) 

As  with  the  MCL-based  criteria,  the 
HBLs  were  mult4)lied  by  a  factor  of  10 
to  simulate  a  scmiario  where  only 
limited  dilution  of  waste  leachate 
occurs  prior  to  ejqtosure.  Groundwater 
exposure  criteria  were  compared  with 
waste  EP  Toxicity  and  TCLP  analysis 
results  for  eadi  of  the  four  waste  steams. 

The  surfece  water  exposure  criteria 
were  selected  to  represent  potential 
harm  to  aquatic  organisms  exposed  to 
surface  water  releases  of  wastes  or  waste 
leachate.  The  criteria  were  derived  by 
multiplying  the  freshwater  chronic 
Ambient  Water  Quality  Criteria  (AWQC) 
for  non-human  effects  by  a  factor  of  100 
to  simulate  a  scenario  where  only 
limited  dilution  occurs.  Surface  water 
exposure  criteria  were  compared  with 
waste  EP  Toxicity  and  TCLP  analysis 
results  for  the  four  waste  streams. 

The  ingestion  screening  criteria  were 
derived  from  IRIS  oral  RfDs  and  oral 
CSFs,  assui.iing  incidental  ingestion  of 
solid  waste  materials.  Exposure 
assumptions  are  an  ingestion  rate  of  200 
mg/day  from  ages  1  to  6,  and  100  mg/ 
day  from  ages  7  to  31  (resuHrng  in  an 
average  of  0.114  g  soil/day),  an  adult 
receptor  weight  of  70  kg  and  an 
exposure  of  350  days/year  for  30  years. 
ForCSF-derived  values,  a  life-time 
averaging  70  years  was  assumed.  These 
assumptions  were  then  used  to  calculate 
the  concentration  of  a  constituent  in  a 
waste  that  would  result  in  an  exposure 
equivalent  to  the  RfD  or  the 
concentration  correspondiitg  to  a 
lifetime  cancer  risk  of  1x10-^.  The 
equations  for  RfD-  and  CSF-based 
criteria  are  shown  below. 

CriterionRfD  (mg/g)  »  RfD  (mg/kg/d)  {(70 
kgK365  <i/yK30  y)}/  {{350  d/y)O0 
yXO.1 14  g  soil/d)} 

CriterioacRF  (mg/g) «  {lO-’/CISF  feog/kg/ 
dh'XTOk^Sra  cl/y)(70y))/  ((350 d/ 
yMM  yMO.lM  f  aoU/fUl 

No  dilution  factor  was  employed  in 
deriving  the  criteria  for  solid  samples. 


The  exposure  pathway  assumes 
exposure  to  perticulete  whole  waste 
material.  Ingestion  exposure  criteria 
were  compared  with  waste  total 
constituent  analysis  resuhs  for  the  four 
waste  steams. 

The  exposure  assumptions  used  in 
deriving  inhalation  exposure  criteria 
include:  50  pg/m3  airborne  dust 
concentration;!!)  adrdt  inhalation 
volume  of  20  m^/d;  70  kg  body  weight; 
exposure  frequency  of  350  days  per 
year;  exposure  duration  of  30  j/ears;  and. 
for  CSF-derived  values,  70  year  lifespan 
(or  averaging  time)  and  1x10-^  risk  of 
cancer.  Note  that  50  pg/m3x20  mVd 
results  in  a  soil  exposure  rate  of  1  mg/ 
d.  The  equations  used  to  derive  the 
criteria  from  both  inhalation  RfDs  and 
inhalation  CSFs  are  shown  below: 
CriteriaiuD  (mg/g)  *  RID  (rog/kg/d)  {(70 
kg)(365  d/y)(30y)}/  {(350  d/y)(30 
yHO.OOt  g  soil/d)} 

Criteriacsh  (n^g) *  {Ixie-’/CSF  (mg/kg/d)-'} 
{(70  k^SdS  d/yM70  yW  {(350  d/y)(30 
y)(0.001  g  soil/d)} 

Again,  no  dilution  factor  was 
employed  in  deriving  the  criteria  for 
solid  samples.  The  exposure  pathway 
assumes  exposure  to  particulate  whole 
waste  material.  Inhalation  exposure 
criteria  were  compared  with  waste  total 
constituent  analysis  results  for  the  four 
waste  steams. 

The  screening  criteria  described  above 
were  then  compared  to  EP,  TCLP,  and 
total  constituent  data  from  the  RTC  and 
subsequent  data  collection  efforts.  For 
all  waste  constituents  that  exceeded  a 
screening-level  criterion  at  more  than  It) 
percent  of  the  sites  sampled,  or 
exceeded  the  criteria  by  more  than  a 
factor  of  10,  further  analysis  was 
conducted.  A  summary  of  screening 
criteria  exceedences,  reported  by  waste 
type  and  by  exposure  pathway,  can  be 
found  in  Appendix  C  of  the 
Supplement^  Analysis  ofPotential 
Risks  to  Human  Health  and  die 
Environment  from  Large- Volume  Coal 
(Combustion  Waste. 

The  resuhs  of  the  risk  screening 
suggest  that  of  the  large- volume  wastes, 
fly  ash  and  FGD  sludge  are  of  most 
concern.  The  risk  screen  also  identified 
groundwater,  surface  water,  and 
inhalation  as  exposure  pathways 
needing  further  analysis.  The 
constituents  needing  further  analysis 
included  arsenic,  cadmium,  chromium, 
lead,  mercury,  nickel,  Ph.  selenium,  and 
silver. 

The  Agency  then  evaluated  the 
release,  transport,  and  exposure 
potential  of  those  constituents,  wastes, 
and  pathways  for  which  the  risk  screen 
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indicated  that  further  analysis  was 
necessary.  When  available,  monitoring 
data  were  used  to  determine  the 
potential  for  human  and  environmental 
exptosure.  In  other  cases,  information  on 
the  physical  setting  of  coal  combustion 
waste  sites  and  on  the  waste 
management  practices  was  used  to 
evaluate  exposure  potential.  In  the  case 
of  the  inhalaticHi  pathway,  the  potential 
for  human  health  risk  was  evaluated 
using  an  atmospheric  fete  cmd  transport 
model.  For  the  inhalation  pathway,  the 
potential  for  human  health  risk,  when 
evaluated  using  an  atmospheric  fate  and 
transport  model,  was  found  to  be 
negligible.  For  more  information  on  the 
air  pathway  analysis,  please  consult  the 
Supplemental  Analysis  of  Potential 
Ri^  to  Human  Health  and  the 
Environment  from  Large- Volume  Coal 
Combustion  Waste.  Finther  analyses  of 
the  ^undwater  and  surface  water 
pathway  are  summarired  below. 

Groundwater  monitoring  data  were 
used  in  both  the  gimmdwater  and 
surfaoe  water  exposure  pathway 
analyses.  A  summary  table  of  tJfe 
groundwater  nuinitoring  sites  is  in 
Appendix  D  of  the  Supplemental 
Analysis  of  Potential  Risks  to  Human 
Health  and  the  Environment  from  Laige- 
Volume  Cfoal  Combustion  Waste  fouxKl 
in  the  docket.  When  interpr^ng  the 
groundwater  monitoring  data,  the 
Agency  took  several  factors  into 
account. 

First,  many  of  the  sites  may  have  co¬ 
managed  their  coal  combustion  wastes 
with  other  wastes,  such  as  boiler 
cleaning  solution  or  pyrites.  The  extent 
to  which  these  other  wastes  may  have 
contributed  to  groundwater 
contamination  could  not  be 
conclusively  determined,  because  it  was 
diffrcult  to  assess  in  many  cases 
whether  co-management  had  occurred 
and  without  this  information,  it  was  not 

f>ossible  to  separate  the  effects  of  the 
arge-volume  wastes  from  the  other 
wastes.  However,  at  least  two  site 
operators  asserted  ffiat  they  believed 
that  co-managed  wastes,  and  not  the 
large-volume  wastes,  were  the  cause  of 
groundwater  contamination.  The 
Agency  took  the  presence  of  co¬ 
managed  wastes  into  account  when 
evaluating  the  risk  from  the  large- 
volume  coal  combustion  wastes. 

Second,  some  of  the  sites  have  other 
possible  sources  of  contamination 
nearby.  To  the  extent  that  they  can  bo 
determined,  these  sources  are  noted  in 
the  summary  table  referenced  above. 
Finally,  in  the  c»se  of  some 
contaminants  (e.g.,  iron),  naturally 
occuning  levels  may  be  quite  hi^. 
Again,  to  the  extent  that  natwall^ 
occurring  constituents  can  be 
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detennined  to  be  adding  to 
downgradioit  conoentFations,  this  is 
noted  in  the  summary  table. 

With  these  considerations  in  mind, 
the  Agency  detormined  that  available 
data  from  coal  combustion  waste 
landfills  and  surface  impoundments 
demonstrated  the  existence  of  potential 
for  human  exposure  to  groundwater 
contamination,  because  coal  combustion 
waste  constituents  identihed  in  the  risk 
screen  as  needing  further  study  were 
found  to  be  leachingonsite  in  excess  of 
the  primary  MCLs.  Subsequent  analyses 
of  coal  combustion  waste  sites  suggest, 
however,  that  potential  fcM*  actual 
human  exposure  is  very  limited. 

For  example,  nine  sites  of  the  forty- 
nine  sites  with  groundwater  monitoring 
data  had  contaminants  above  the  MCL 
that  appeared  to  ^em  from  coal 
combustion  units.  (Another  ten  sites 
had  upgradient  omcentrations  equal  to 
downgradient  conoentrations,  other 
possible  sources  of  groundwater 
contamination,  or  (in  two  cases)  a  lack 
of  upgradient  information,  preventing 
any  conclusions  about  the  effects  of  die 
coal  combustion  units  on  grotmdwater 
contamination.)  Constituents  with 
exceedences  include  arsenic,  barium, 
cadmium,  chromium,  fluoride,  lead, 
mercury,  nickel,  and  selenium.  Of  the 
nine  sites,  none  were  completely  lined, 
although  one  site  had  a  clay-lined 
disposal  imit  with  an  imder-drain 
emptying  into  a  series  of  unlined  ponds. 
All  nine  sites  have  older  (pre-1975) 
units,  four  consisting  of  surface 
impoundments,  four  consisting  of 
landfills,  and  one  with  both  types  of 
units.  Fly  ash  was  the  principal  waste 
disposed  of  in  all  units.  Four  sites  of  the 
nine  also  are  known  to  have  accepted 
co-managed  wastes  (pyrites,  boiler 
cleaning  wastes,  demineralizer 
regenerant,  oil  ash,  etc.),  and  the  others 
may  have  as  well. 

Potential  for  human  exposure  to 
groundwater  contaminants  from  coal 
combustion  wastes  is  limited  because  of 
the  location  of  most  coal  combustion 
sites.  Based  on  a  random  study  (found 
in  the  RTC)  of  one  hundred  sites,  only 
29  percent  of  the  sites  have  any 
population  within  1  kilometer,  and  only 
34  percent  of  the  sites  have  public 
drinking  wat«'  systems  within  5 
kilometers.  Although  infiltration  and 
transportation  of  contaminants  in 
groundwater  varies  with  site-  or 
regional-specific  factors  (sudi  as  depth 
to  groundwater,  hydraulic  conductivity, 
soil  type,  and  net  recharge),  exposure  to 
coal  combustion  waste  groundwater 
contaminants  5  kilometers  from  the 
source  of  contamination  is  not  expected 
to  occur.  Of  the  public  drinking  wat^* 
systems  within  5  kilometers  of  coal 


combustion  waste  sites,  just  under  half 
(47  percent)  are  expected  to  treat  the 
groundwater  for  hardness  (i.e.,  these 
systems  have  groundwater  %vith  ovch* 

240  ppm  CaCX)?),  which  would  tend  to 
remove  co-contaminant  metals  as  well. 

Coal  combustion  units  also  tend  to  be 
near  surface  water  bodies.  The  same 
RTC  study  revealed  that  58  percent  of 
the  sites  are  within  500  meters  of  a 
surface  water  body.  The  volume  and 
flow  rate  of  surface  water  would  tend  to 
dilute  and  divert  the  contaminant 
plume. 

In  addition,  groundwater 
contamination  appears  to  be  attributable 
to  past  management  practices.  As  the 
Agency’s  groundwater  monitoring  data 
outlines  above,  all  of  the  nine  sites  with 
a  clear  indication  of  groundwater 
contamination  are  older  {pre-1975), 
unlined  units.  (In  contrast,  of  the  13 
lined  sites,  only  one  had  exceedences  of 
an  MCL,  and  that  site  had  equal 
concentrations  upgradient  and 
dowTigradient.) 

Finally,  some  of  the  groundwater 
contamination  may  be  attributable  to  co¬ 
management  with  other  wastes,  such  as 
p)rrites,  bmler  cleaning  waste,  cmd 
demineralizer  regenerant.  Because  of  the 
prevalence  of  co-management  (several 
public  comments  on  the  RTC  reported 
that  the  predominant  industry  practice 
is  to  co-dispose  of  low-volume  wastes  in 
ash  Or  flue  gas  emission  control  waste 
ponds),  the  large-volume  waste  may  not 
be  the  sole  contributor  to  the 
groundwater  contamination.  Two  of  the 
nine  sites  report  that  co-management  is 
the  cause  of  the  contamination. 

In  conclusion,  hazardous  constituents 
in  coal  combustion  waste  (particularly 
in  fly  ash  and  flue  gas  emission  control 
waste)  have  the  pot«itial  to  leach  into 
groundwater  under  certain  conditions. 
Contaminants  of  concern  include 
arsenic,  cadmium,  chromium,  lead, 
mercury,  and  selenium.  Available  data 
suggest,  however,  that  ccmtamination 
stems  from  older,  unlined  units 
representing  past  practices,  and  that  the 
units  are  not  typii^ly  located  near 
populations  and  drinking  water 
systems.  In  addition,  the  sites  within  5 
kilometers  of  public  drinking  water 
systems,  about  half  have  groundwater 
with  over  240  ppm  CaCoj  and  are 
therefore  expected  to  treat  the  water  for 
hardness,  thus  removing  co¬ 
contaminant  metals  as  well. 
Furth«rmor8,  at  least  some  of  the 
groundwater  contamination  is 
attributable  to  other  wastes  managed 
with  the  large-volume  coal  combustion 
wastes.  Thus,  potential  for  human 
exposure  solely  from  the  large-vohime 
coal  combustion  wa^e  from  current 
managoment  practices  is  limited. 


An  examination  of  die  surftjce  water 
pathway  reveals  diat,  ahhou^  direct 
discharge  of  untreated  coal  combustion 
waste  to  surface  water  is  not  likely 
because  of  Clean  Water  Act  controls,  a 
few  of  the  coal  combustion  waste 
constituents  have  the  potential  in  some 
instances,  to  affect  neaiby  vegetation 
and  aquatic  organisms  by  migration 
through  shallow  groundwater  to  nearby 
surface  waters.  This  was  observed  at  one 
site  where  migration  of  boron  to  a 
nearby  wetland  was  determined  by  the 
State  to  be  the  cause  of  vegetative 
damage.  In  many  cases,  natural 
attenuation  processes  are  expected  to 
dilute  the  contaminants  below  levels  of 
concern.  For  example,  if  contaminants 
reach  surface  waters,  the  volume  of 
surface  water  and  its  high  flow  rate 
could  dilute  the  contaminants.  For  those 
sites  whose  nearby  water  bodies  may 
have  a  low  flow  rate  (e.g..  lakes, 
swamps,  or  marshes),  however,  coal 
combustion  waste  may  cause  local 
environmental  damages,  as  was 
observed  at  the  above  site. 

Even  when  contaminated 
groundwater  does  not  afreet  human 
heahh  and  the  environment,  it  may  be 
considered  to  have  caused  impacts  that 
limit  future  use  of  that  groundwater.  In 
particular,  available  data  suggest  that 
the  groundwater  at  a  number  of  coal 
combustion  waste  sites  is  cemtaminated 
above  secondary  MCLs  (SMCLs)  by  such 
secondary  parameters  as  iron, 
manganese,  sulfate,  and  total  dissolved 
solids,  although  these  effects  may  be 
localized  through  dilution  and 
attenuation.  The  SMCLs  are  guidelines 
generally  set  to  be  protective  of  such 
aesthetic  considerations  as  taste,  odor, 
potential  to  stain  laundry,  and  human 
cosmetic  effects  such  as  tooth  and  skin 
staining. 

In  addition  to  being  disposed  of  in 
landfills  and  surface  impoundments, 
coal  combustion  ash  is  often 
beneficially  used  both  onsite  and  offsite. 
EPA  continims  to  encourage  the 
beneficial  use  of  coal  combustion 
wastes.  Because  most  ofrsite 
applications  tend  to  immobilize  the  coal 
combustion  waste  (e.g.,  fly  ash  used  to 
make  concrete),  adverse  impacts  appear 
to  be  unlikely.  However,  if  fly  ash  is 
applied  directly  to  a^kniltural  soil, 
there  is  some  concern  with  metals 
uptake  by  food  crops  and  cattle  feed.  In 
addition,  boron  in  the  coal  ash  is  readily 
mobilized  and  has  a  phytotoxk  effect  on 
plants.  Although  coal  a^  is  not 
frequently  used  in  agriculture,  any 
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agricultural  use  of  coal  combustion 
waste  should  be  carefully  evaluated. 

Substep  3:  Does  the  waste  exhibit  any 
of  the  characteristics  of  hazardous 
waste? 

Response:  The  Agency  has 
determined  that  these  wastes  exhibit  the 
characteristics  of  hazardous  waste 
inhequently,  horn  0  to  7  percent  of  the 
samples  depending  on  waste  type. 

The  RTC  concludes  that  although  coal 
combustion  waste  may  leach 
contaminants  (arsenic,  cadmium, 
chromium,  lead,  and  mercury)  above 
toxicity  characteristic  regulatory  levels, 
such  exceedences  are  infrequent  and  the 
average  concentrations  of  constituents 
are  below  characteristically  toxic  levels. 
A  full  bibliography  of  the  sources  of  EP 
and  TCLP  data  and  a  summary  of  the 
results  are  given  in  Appendices  A  and 
B  of  the  Supplemental  Analysis  of 
Potential  Risks  to  Human  Health  and 
the  Environment  from  Large- Volume 
Coal  Combustion  Waste. 

Tbe  results  of  Step  1  of  the  analysis 
indicate  that  the  wastes  rarely  exhibit 
any  characteristics  of  hazardous  waste 
and  the  waste  pose  very  limited  risk  to 
human  health  or  the  environment  under 
certain  scenarios,  such  as  unlined  units 
sited  over  shallow  groundwater  with 
nearby  drinking  water  wells. 
Furthermore,  since  most  releases  have 
occurred  at  unlined  older  sites,  EPA 
recognized  that  a  review  of  current 
waste  management  practices  and 
regulatory  control  governing  these 
practices  was  appropriate  as  outlined  in 
Step  2  of  the  methodology,  which 
assesses  the  need  for  more  stringent 
regulation. 

Step  2:  Is  more  stringent  regulation 
necessary  or  desirable?  The  Agency  has 
determined  that  the  answer  is  no.  EPA 
regulation  is  not  necessary  or  desirable. 

In  evaluating  the  need  for  more 
stringent  controls  to  address  the 
potential  risks  associated  with  the 
management  of  these  wastes,  EPA  first 
evaluated  the  adequacy  of  current 
industry  waste  management  practices  in 
limiting  contaminant  release  and 
associated  risk.  The  Agency  then 
viewed  the  adequacy  of  current  State 
and  Federal  regulatory  controls 
addressing  these  wastes.  For  the 
purposes  of  this  analysis,  EPA 
supplemented  the  data  supplied  in  the 
RTC  vdth  site  visits,  a  1992  EPA  study 
under  which  the  Agency  obtained  and 
reviewed  State  regtj^tions  applicable  to 
FFC  waste  management,  the  Department 
of  Energy's  1991  report  entitled  Coal 

tiChanctarizdlaa  of  Coal  Creak  Statton  Fly  Aah 
Cor  Utiliaatlao  Potential.  Energy  and  Environmental 
Raeearch  Center.  February  1993  (aee  Docket  No.  F- 
93-FFCA-FFFFF). 


Combustion  Waste  Disposal:  Update  of 
State  Regulations  and  Cost  Data, 
dialogue  with  industry  and  State 
representatives,  the  Electric  Power 
Research  Institute’s  Facility  Design  and 
Installation  Manual  (1991),  State  file 
searches,  and  literature  reviews. 

Substep  1.  Are  current  practices 
adequate  to  limit  contaminant  release 
and  associated  risk? 

Response:  The  Agency  has 
determined  that  industry  practices  are 
moving  toward  increased  use  of  control 
measures  (liners,  covers,  etc.)  and 
groundwater  monitoring. 

The  Agency’s  data  on  current 
practices  indicate  that  industry  is 
moving  toward  an  increased  use  of 
control  measures  (e.g.,  liners,  covers) 
and  groundwater  monitoring.  For 
example,  the  RTC  noted  that  before 
1975,  less  than  20  percent  of  units 
(surface  impoundments  and  landfills)  in 
the  United  States  for  which  data  were 
available  had  installed  some  form  of 
liner.  More  recent  data  (EETs  Power 
Statistics  Database.  1989)  suggest  that  13 
to  29  percent  of  surface  impoundments 
for  which  data  are  available,  have  some 
form  of  liner  and  that  41  to  43  percent 
of  landfills  have  some  form  of  liner.  As 
the  damage  case  and  groimdwater 
monitoring  information  suggests,  most 
of  the  releases  have  occurred  at  older, 
unlined  units.  EPA  has  observed  during 
site  visits  that  newer  imits  are  generally 
lined.  Furthermore,  most  newer  utility 
waste  management  facilities  have 
groundwater  monitoring  systems,  and 
many  also  have  leachate  collection 
systems.  Despite  the  positive  trends  in 
management  of  FFC  wastes,  some  of 
these  units  may  be  sited  with 
inadequate  controls.  Therefore,  in 
addition  to  viewing  industry 
management  practices.  EPA  collected 
and  evaluated  information  on  the  extent 
of  current  State  and  Federal  regulation 
of  coal-fired  utility  waste  management. 

Substep  2.  Are  current  Federal  and 
State  regulatory  controls  adequate  to 
address  the  management  of  the  waste? 

Response:  Effluent  limitations  in  the 
Clean  Water  Act  regulations  for  steam 
electric  power  plants  imder  40  CFR  part 
423  require  no  discharge  from  new  fly 
ash  ponds.  State  programs  are  generally 
adequate  and  are  improving,  with  most 
States  now  requiring  permits  and 
minimum  design  and  operating  criteria 
that  would  address  likely  risks. 
Additionally.  Federal  authorities  exist 
to  address  site-specific  problems  posing 
threats  to  human  health  and  the 
environment  under  RCRA  Section  7003 
and  CERCLA  Sections  104  and  106. 

The  RTC  included  information  on 
coal-fired  electric  utility  waste 
regulation  in  all  50  States.  In  updating 


this  information,  EPA  conducted  a 
review  of  States  that  were  selected 
according  to  the  high  levels  of  ash 
generated  in  those  States.  This  approach 
resulted  in  a  study  universe  of  17  States 
that  generate  approximately  70  percent 
of  all  coal  ash  in  the  United  States. 

The  data  show  that  States  have 
generally  implemented  more  stringent 
regulations  for  FFC  waste  since  1983 
(when  the  State  regulation  review  was 
conducted  for  the  RTC).  Under 
developing  State  industrial  solid  waste 
management  programs,  coal-fired 
utilities  are  more  frequently  being 
required  to  meet  waste  testing 
standards,  and  waste  management  units 
often  must  comply  with  design  and 
operating  requirements  (e.g.,  liners  and 
groundwater  monitoring  standards). 

Of  the  17  States  for  which  EPA 
updated  the  RTC  data,  14  regulate  coal- 
fired  utility  wastes  as  solid  wastes, 
explicitly  exempting  them  from 
hazardous  waste  regulation;i>  16  States 
require  offsite  FFC  waste  management 
units  to  have  some  type  of  operating 
permit,  with  design  and  operating 
criteria  varying  by  State;  12  have 
mandatory  liner  requirements,  while 
three  States  provide  for  discretionary 
authority  to  impose  liner  requirements 
on  a  site-specific  basis;  12  impose 
mandatory  groundwater  monitoring 
requirements  on  FFC  waste  disposal 
sites;  and  16  impose  final  cover 
requirements.  In  addition,  some  States 
have  been  working  to  reduce  the  threat 
of  groimdwater  and  surface  water 
contamination,  by  discouraging  the  use 
of  wet  management  in  ponds  as  a 
disposal  practice  (through  permitting 
requirements  and  location  restrictions). 
On  the  Federal  level.  National  Pollutant 
Discharge  Elimination  System  permits 
under  the  Clean  Water  Act  regulate  all 
direct  discharges  to  surface  water. 
Effluent  limitations  under  40  CFR  pari 
423  govern  steam  electric  power 
generating  point  sources  and  require  no 
(zero)  discharge  to  surface  waters  from 
new  source  fly  ash  transport  waters  (40 
CFR  423.15(g)). 

Considering  industry’s  trend  toward 
more  protective  waste  management 
practices,  the  fact  that  State  regulatory 
programs  are  generally  adequate,  and 
because  Federal  authorities  exist  that 
can  address  these  wastes,  EPA  has 
concluded  that  current  management 
practices  and  regulatory  controls  are 
adequate  for  managing  the  four  large- 
volume  FFC  wastes. 

»Of  the  remaining  three  States,  two  States 
establish  requirements  based  on  waste 
characteristics  and  one  exempts  these  wastes  from 
their  solid  and  hazardous  waste  management 
program. 
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Substep  3.  Would  Subtitle  C 
effectively  address  the  problems 
associated  with  the  waste  without 
imposing  significant  imnecessery 
controls? 

Response:  The  Agency  has 
determined  that  it  is  imlikely  that 
Subtitle  C  would  effectively  address  the 
problems  associated  with  the  four  large- 
volume  fossil-fuel  combustion  wastes 
without  impos^  imnecessary  controls. 

After  reviewing  industry  practices 
and  current  State  and  Fede^ 
regulation.  EPA  reviewed  the  alternative 
scenario  of  regulating  the  four  large- 
volume  FFC  wastes  under  Subtitle  C. 
First,  it  was  recognized  that  coal 
combustion  wastes  rarely  exceed  the 
RCRA  characteristics  for  hazardous 
waste,  and  therefore,  that  most  coal 
combustion  wastes  would  not  be  subject 
to  Subtitle  C  controls  unless  they  were 
listed  as  hazardous  wastes. 

Furthermore,  it  was  noted  that  even  if 
these  wastes  were  listed  as  hazardous, 
and  therefore,  regulated  under  Subtitle 
C,  such  an  approach  would  be 
inappropriate  for  these  wastes.  A 
Sulkitle  C  system  would  require  coal 
combustion  units  to  obtain  a  Subtitle  C 
permit  (which  would  uimecessarily 
duplicate  existing  State  requirements) 
and  would  establish  a  series  of  waste 
unit  design  and  operating  requirements 
for  these  wastes,  which  would  generally 
be  in  excess  of  requirements  to  protect 
human  health  and  the  environment.  For 
example,  if  such  wastes  were  placed  in 
the  Subtitle  C  universe,  all  ash  disposal 
units  would  be  required  to  meet  specific 
liner  and  monitoring  reouirements. 
Since  FFC  sites  vary  wiaely  in  terms  of 
topographical,  geological, 
climatological,  and  hydrological 
characteristics  (e.g..  depth  to 
groundwater,  annual  rainfall,  distance 
to  drinking  water  sources,  soil  type)  and 
the  wastes’  potential  to  leach  into  the 
groundwater  and  travel  to  exposure 
points  is  linked  to  such  factors,  it  is 
more  appropriate  for  individual  States 
to  have  the  flexibility  necessary  to  tailor 
specific  c(nitrols  to  the  site  or  region 
specific  risks  posed  by  these  wastes. 

EPA  also  reviewed  the  comments 
received  in  response  to  the  1988  RTC 
and  the  Notice.  Comments  received  on 
the  RTC  showed  unanimous  support  for 
EPA’s  initial  recommendation  that 
large-volume  combustion  wastes  do  not 
warrant  regulation  under  RCRA  Subtitle 
C.  Specifically,  the  commenters  felt  that 
current  Subtitle  D  criteria,  together  with 
existing  State  regulations,  have  proved 
adequate  to  protect  human  health  and 
the  environment  Furthermore,  of  the 
respondents  to  the  Notice  who 
addressed  the  reoonunendation  that 
large-volume  combustion  wastes  do  not 


warrant  regulation  under  Subtitle  C,  all 
agreed  that  the  supplemental  data 
supp<Ht  this  reoonunendation. 

For  these  reasons,  EPA  concludes  that 
Subtitle  C  is  inappropriate  to  address 
the  problems  associated  with  these 
wastes  and  that  the  site  or  region 
specific  State  approach  is  appropriate 
for  addressing  tlm  limited  human  health 
and  envirorunental  risks  involved  with 
the  disposal  of  FFC  wastes.  The  Agency 
encourages  States  to  continue  to 
develop  and  implement  site-specific 
approaches  to  these  wastes.  EPA 
believes  that  industry  and  the  States 
should  continue  to  review  the 
appropriate  management  of  these 
wastes.  EPA  will  ^so  consider  these 
wastes  during  the  Agency’s  ongoing 
assessment  of  industrial  non-hazardous 
wastes  under  RCRA  Subtitle  D.  Should 
the  characteristics  of  the  waste  streams 
change  as  a  result  of  implementation  of 
any  provisions  of  the  Clean  Air  Act  as 
amended  in  1990,  the  Agency  may 
choose  to  reexamine  the  exemption. 

Step  3.  What  would  be  the  operational 
and  economic  consequences  of  a 
decision  to  regulate  a  special  waste 
under  Subtitle  C7 

Although  the  analysis  never  reached 
this  point,  EPA’s  preliminary 
examination  of  potential  costs  under 
Subtitle  C  indicates  that  annual  costs  of 
full  Subtitle  C  controls  would  range 
between  $100  and  $500  million  per 
year.  This  assumes  that  these  wastes 
would  be  listed  as  hazardous  in  RCRA 
part  261,  subpart  D.  However,  if  these 
wastes  were  not  listed,  the  wastes 
would  often  not  be  subject  to  Subtitle  C, 
since  they  rarely  test  characteristically 
hazardous  pursuant  to  part  261,  subp^ 
C.  Subtitle  C  controls  include 
groundwater  monitoring,  liners, 
leachate  collection,  closure/covers.  dust 
control,  financial  assurance,  location 
restrictions,  and  corrective  action. 

V.  Regulatory  Flexibility  Act 

'The  Regulatory  Flexibility  Act  (RFA) 
of  1980  (Pub.L.  96-354),  requires 
Federal  regulatory  agencies  to  consider 
the  impact  of  rulem^ng  on  “small 
entities.”  If  a  rulemaking  will  have  a 
significant  impact  on  small  entities, 
agencies  must  consider  regulatory 
alternatives  that  minimize  economic 
impact. 

Today’s  decision  does  not  affect  any 
small  entity.  Rather,  it  continues  to 
exempt  the  four  large- volume  wastes 
from  coal-fired  electric  utilities  ft'om  , 
regulation  as  hazudous  wastes. 
Accordingly,  this  action  will  not  add 
any  economic  burdens  to  any  affected 
entities,  small  m*  large.  Therefore,  a 
regulatory  flexibility  analysis  is  not 
required.  Pursuant  to  Section  605(b)  of 


the  RFA.  5  U.S.C  605(b).  the 
Administrator  certifies  t^t  this  rule 
will  not  have  a  significant  impact  on 
small  entities. 

VI.  Regulatory  Determination  Docket 

Documents  related  to  this  regulatory 
determination  are  available  for 
inspection  at  the  docket. 

The  EPA  RCRA  docket  is  located  at 
the  following  address:  United  States 
Environmental  Protection  Agency.  EPA 
RCRA  Docket,  room  M2427, 401  M 
Street  SW.,  Washington,  DC  20460. 

The  docket  is  open  from  9  a.m.  to  4 
p.m.,  Monday  through  Friday,  except  for 
Federal  holida;^.  Tim  public  must  make 
an  appointment  to  review  docket 
materials.  Call  the  docket  clerk  at  (202) 
260-9327  to  make  an  appointment. 

Dated;  August  2. 1993. 

Carol  M.  Browner, 

Administrator. 

Appendix  A — ^Analysis  of  and 
Responses  to  Public  Comments  on  the 
Report  to  Congress 

The  1988  Report  to  Congress:  Wastes 
ft'om  the  Combustion  of  Coal  bv  Electric 
Utility  Power  Plants  concluded  with 
three  recommendations.  Comments  on 
the  RTC  were  largely  organized  in 
response  to  those  recommendations. 

The  summarized  comments  and  EPA’s 
response  to  those  comments  follow  each 
recommendation,  printed  in  bold  below. 

(1)  EPA  has  concluded  that  coal 
combustion  waste  streams  generally  do 
not  exhibit  hazardous  characteristics 
under  current  RCRA  regulations.  EPA 
does  not  intend  to  regulate  tmder 
Subtitle  C  fly  ash.  bottom  ash,  boiler 
slag,  and  flue  gas  emission  control 
wastes. 

All  respondents  agreed  with  and 
supported  the  RTC’s  first 
recommendation  that  high-volume 
combustion  wastes  do  not  warrant 
regulation  under  Subtitle  C  ’They 
concluded  that  current  Subtitle  D 
criteria,  together  with  existing  State 
regulations,  have  proved  adequate  to 
protect  human  health  and  the 
environment. 

Several  commenters  claimed  that  the 
EP  toxicity  test  is  not  a  valid  indication 
of  the  hazards  associated  with  utility 
wastes  since  the  test  was  designed  to 
mimic  conditions  in  acidic  municipal 
landfills  rather  than  homogeneous 
monofills  used  by  electric  utilities.  They 
claim,  therefcHe.  that  data  ftom  the  EP 
test  significantly  overstate  potential 
risks.  •  ' 

As  noted  in  the  RTC  and  by  several 
commenters.  the  Bevill  Exemption 
requires  EPA  to  consider  eight  factors 
(Section  8002(n))  in  detenr  ining 
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whether  hazardous  waste  regulation  is 
warranted  for  fossil-fuel  combustion 
wastes.  To  that  end,  EPA  has  developed 
the  methodology  identified  in  the 
Notice  that  takes  into  accoiuit  all  of 
these  factors.  While  waste 
characterization  data,  including  the 
results  of  EP  toxicity  testing  as  well  as 
other  leaching  proc^uros  (TCLP, 

ASTM,  and  batch/colunm)  are 
considered  in  the  decision,  they  are  not 
the  sole  basis  for  determining  whether 
to  regulate  FFC  wastes  as  hazardous. 

The  methodology  specifically  focuses 
on  the  risks  posed  by  FFC  wastes  as 
th^are  actually  managed. 

£PA  acknowledges  that  EP  toxicity 
test  results  may  not  always  represent  the 
leaching  potential  of  hazardous 
constituents  from  FFC  wastes.  However, 
some  ash  is  (or  could  be)  managed  in 
ofisite  Subtitle  D  landfills.  Furthermore, 
EPA  has  found  significant  variability  in 
the  leaching  characteristics  of  FFC 
wastes,  depending  on  the  fossil-fuel 
source  and  boiler  operating  conditions. 
Therefore,  EPA  believes  that 
consideration  of  EP  toxicity  data,  in 
conjunction  vnth  the  results  of  other 
leac^ng  studies  and  data  on  the  actual 
environmental  impacts  of  waste 
management  practices,  is  appropriate. 
Finally,  EPA’s  data  show  that  EP 
toxicity  test  results  for  the  four  large- 
volume  wastes  are  not  inconsistent  with 
leach  tests  conducted  using  ASTM, 
batch/column,  and  TCLP  methods  (see 
February,  1988  RTC). 

(2)  EPA  is  concerned  that  several 
other  wastes  from  coal-fired  utilities 
may  exhibit  the  hazardous 
characteristics  of  corrosivity  or  EP 
toxicity  and  merit  regulation  under 
Subtitle  C.  EPA  intends  to  consider 
whether  these  waste  streams  should  be 
regulated  imder  Subtitle  C  of  RCRA 
based  on  further  study  and  information 
obtained  during  the  public  comment 
period. 

Nineteen  of  the  twenty-two 
respondents  commented  on  the  RTC’s 
second  recommendation  to  study  low- 
volume  wastes  further  and  consider 
regulating  these  wastes  imder  RCRA 
Subtitle  C.  All  19  respondents  disagreed 
with  the  recommendation  to  regulate 
any  low-volume  wastes  under  Subtitle 
C. 

Several  commenters  claimed  that 
insufficient  data  existed  to  support  a 
Regulatory  Determination  for  low- 
volume  wastes.  EPA  concurs  with  these 
comments.  The  Agency  intends  to  study 
co-managed  low-volume  wastes  further 
to  obtain  sufficient  data  to  make  a 
Regulatory  Determination.  Low-volume 
wastes  managed  independently  are 
outside  the  scope  of  the  Bevill 
Exemption. 


Many  comments  maintained  that 
Subtitle  C  regulation  is  not  warranted 
for  low-volume  wastes  co-managed  with 
large-volume  coal  combustion  wastes. 
Some  commenters  claimed  that  the 
predominant  industry  practice  is  to  co¬ 
dispose  of  low-volume  wastes  in  ash  or 
FGD  sludge  ponds  (several  commenters 
referenced  the  1985  Radian  study  and 
the  1982  Envirosphere  report).  Such  co¬ 
management  was  claimed  to  be 
practical,  ei^active,  and  environmentally 
sound.  The  report  acknowledges  that 
this  practice  may  reduce  the  potential 
hazard  of  low-volume  wastes,  by 
neutralization  or  dilution.  Commenters 
emphasized  that  no  adverse 
environmental  impacts  from  the  co¬ 
disposal  of  high-volume  and  low- 
volume  wastes  have  been  shown  in 
studies  by  the  electric  utility  industry 
and  EPA  and  that  none  were  cited  in  the 
RTC. 

EPA  acknowledges  that  the  RTC 
contained  verv  limited  information  on 
the  extent  and  potential  environmental 
impacts  of  co-management  of  low- 
volume  wastes  with  ash,  slag,  and  FGD 
wastes.  In  fact,  although  the  Agency  has 
information  verifying  that  co¬ 
management  does  occur,  there  is  limited 
information  clarifying  the  amounts  and 
types  of  co-management.  Indeed,  this 
was  the  reason  EPA  reached  no  tentative 
conclusimis  regarding  these  practices. 
Comprehensive  studies  were  available 
for  fewer  than  five  of  the  hundreds  of 
existing  co-management  sites.  EPA’s 
efforts  to  compile  more  recent  data 
continue  to  show  limited  information 
on  the  effects  of  co-management. 
However,  some  information  suggests 
that  at  several  large-volume  waste 
management  sites  where  groundwater 
impacts  have  been  detected  (see  data  in 
the  RCRA  Docket),  the  operators  have 
suggested  that  the  cause  of  the 
contamination  is  co-management  with 
low-volume  wastes.  Of  specific  concern 
are  pyrites  and  chemical  boiler  cleaning 
wastes.  Further,  the  Agency  has 
observed  that  the  general  trend  in  the 
industry  is  to  segregate  certain  low- 
volume  wastes  (i.e.,  pyrites,  boiler 
cleaning  wastes,  and  demineralizer 
regenerant)  from  ash,  slag,  and  FGD 
sludge. 

The  Agency  believes  that  additional 
data  collection  for  the  low-volume 
wastes  co-managed  with  the  large- 
volume  wastes  described  in  the  report  is 
required  and  is  deferring  a  final 
Rotatory  Determination  for  co¬ 
managed  wastes,  pending  completion  of 
further  studies.  C^managed  low- 
volume  wastes  remain  exempt  from 
hazardous  waste  regulation,  however, 
until  such  a  determination  is  made.  As 
required  under  the  Bevill  Exemption, 


the  Agency  emphasizes  that  the 
decision  on  remaining  wastes  will  be 
based  on  all  Section  8002(n)  study 
factors,  not  on  waste  characterization 
data  alone. 

As  discussed  in  the  scope  section  of 
this  determination,  the  Agency  does  not 
consider  process  waters  (e.g.,  non- 
contact  cooling  water  and  low-pressure 
service  water)  used  in  ash  handling  or 
FGD  systems  to  be  wastes.  Also,  the 
continuous  use  of  these  process  waters 
as  feedwater  for  emission  control 
systems  or  for  ash  transport  generally 
will  not  increase  the  environmental 
risks  associated  with  the  wastes  relative 
to  the  risks  derived  from  utilization  of 
fresh  water  for  the  same  purposes. 
Discouraging  such  practices  may  lead  to 
an  increased  usage  of  fresh  water  for  the 
same  purposes,  thereby  increasing  the 
total  volume  of  water  exposed  to  ffie 
large-volume  wastes  as  well  as  the  total 
volume  of  waste  generated.  The  Agency 
believes  that  this  would  be  an 
undesirable  outcome  of  today’s  action. 
For  these  reasons,  the  Agency  does  not 
consider  the  practice  of  using  these  non- 
contact  process  waters  in  ash  sluicing 
systems  or  as  makeup  water  for  FGD 
systems  to  constitute  co-management. 

One  commenter  thought  that  the 
limitations  applied  to  discharges  of 
pollutants  from  ash  disposal  facilities 
under  the  National  Pollutant  Discharge 
Elimination  System  adequately  protect 
the  environment  and  that  additional 
regulations  would  be  redundant. 

The  Agency  does  not  concur  with  the 
commenter  that  meeting  NPDES  permit 
limits  at  surface  water  discharge  points 
alone  is  necessarily  adequate  to  ensure 
groundwater  protection.  For  example, 
FFC  waste  management  units  may  not 
have  surface  water  discharges,  and, 
therefore,  might  not  be  required  to  have 
NPDES  permits.  Even  if  NPDES- 
permitted,  these  units  may  generate 
leachate  that  could  affect  underlying 
groundwater.  Although  some  States  may 
use  Federal  NPDES  permit  requirements 
to  protect  groundwater  resources,  the 
Clean  Water  Act  and  the  NPDES 
program  generally  focus  on  protecting 
surface  water  quality. 

One  commenter  referred  to  a  1976 
study  conducted  by  an  electric  utility 
company  in  which  both  bench 
(laboratory)  and  field  tests  were 
conducted.  The  purpose  of  the  study 
was  to  demonstrate  to  EPA,  for  purposes 
of  meeting  the  effluent  limitations  of  a 
NPDES  permit,  that  co-disposal  of  two 
boiler  cleaning  wastes  with  ash  in  ash 
ponds  provided  treatment  equivalent  to 
that  available  from  a  dedicated  waste 
treatment  facility.  The  bench  tests 
showed  99  percent  treatment  for  metals 
The  commenter  maintained  that  the 
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low-volume  wastes  were  effectively 
treated  without  any  increase  in  risk 
from  the  high-volume  wastes  (and  the 
waste  management  \mit)  into  which 
they  were  added. 

acknowledges  that  the  referenced 
study  does  demonstrate  that  a  level  of 
Ph  adjustment  can  be  achieved  over  a 
period  of  time  so  that  NPDES  permit 
limits  can  be  met.  However,  the  study 
does  not  address  protection  of  the 
groundwater  underlying  the 
impoimdment.  Further,  the  study 
provides  data  for  only  two  types  of 
boiler  cleaning  solution  mixed  with  ash 
from  a  single  plant.  Because  of  the 
variabihty  in  types  of  boiler  cleaning 
solutions  and  ash  characteristics  and  the 
relative  paucity  of  data  on  low-volume 
wastes  and  co-management  in  general 
(and  the  consequent  uncertainty  related 
to  the  environmental  impacts  of  co¬ 
management).  the  Agency  believes  that 
further  study  is  required. 

Several  commenters  claimed  that  EPA 
appeared  to  have  selectively  included 
data  from  EP  test  results  for  boiler 
cleaning  wastes  and  other  low-volume 
waste  streams  in  the  RTC  (Exhibits  5- 
5  and  5-6).  Exhibit  5-5  (taken  horn  the 
1985  Radian  study)  presents  test  results 
for  two  treated  and  tnree  untreated 
boiler  cleaning  waste  streams.  The 
commenters  noted  that  the  Radian  study 
sets  forth  data  for  four  untreated  and 
four  treated  waste  streams.  None  of  the 
results  for  the  streams  omitted  in  the 
report  exceeds  the  EP  toxicity  limits.  To 
the  extent  that  only  the  untreated  waste 
streams  for  which  an  exceedence  was 
shown  are  included  in  the  report,  the 
commenters  maintained  that 
observations  on  those  results  are 
overstated. 

In  addition,  the  commenters  felt  that 
the  report  was  similarly  selective  in 
reporting  “EP  Toxicity  Test  Results  for 
Liquid  I^w-Volume  Wastes”  (taken 
from  the  1987  Radian  study)  shown  in 
Exhibit  5-6.  Where  the  original  data 
included  17  boiler  cleaning  wastes  and 
7  waterside  rinse  tests,  the  report 
included  only  10  boiler  cleaning  wastes 
and  3  waterside  wastes  in  Exhibit  5-6. 
Additionally,  by  omitting  the  “less 
than”  sign  next  to  many  of  the  values, 
there  was  concern  that'the  report  gives 
a  false  impression  that  a  reading  is  a 
positive  value,  when  actually  the  value 
was  below  the  detection  limit.  It  was 
also  pointed  out  that  this  omission 
factors  into  the  calculation  of  the 
geometric  mean  for  the  samples. 

EPA  acknowledges  the  comments. 

The  intent  was  not  to  overstate  or 
overemphasize  the  frequency  or 
magnitude  of  observed  concentrations  of 
constituents  in  leachate.  Rather,  EPA 
was  attempting  simply  to  present  data 


that  illustrated  the  concentrations  that 
could  be  observed.  In  its  Regulatory 
Determination  on  the  wastes,  EPA 
considered  all  data  (including  non- 
detects),  rather  than  only  selected 
observations. 

One  commenter  noted  that  the  boiler 
cleaning  wastewaters  from  the  initial 
acid  wash  stage  and  subsequent  rinses 
should  not  be  considered  separately 
because  they  are  typically  combined 
and  managed  together  as  a  single  waste 
stream.  The  commenter  noted  that  the 
report  shows  these  fluids  as  separate 
waste  streams  and  includes  data  for 
each  stream  in  Exhibit  5-6.  If  the  data 
were  collected  on  these  fluids  as  a 
unified  stream,  the  commenter  claimed 
that  the  resulting  boiler  cleaning  waste 
would  likely  not,  exceed  any  of  the 
current  limits  for  EP  toxicity. 

The  commenter  went  on  to  say  that 
even  if  certain  boiler  cleaning  wastes 
may,  in  certain  drounstances,  test 
hazardous  as  generated,  this  fact  should 
not  trigger  Subtitle  C  regulation.  The 
commenter  emphasized  that  co¬ 
disposed  boiler  cleaning  waste  does  not 
present  a  hazard  and  that  this  critical 
ract  is  acknowledged  in  the  RTC. 

The  Agency  has  found  that  some 
utilities  do  manage  the  wastes  generated 
during  difierent  stages  of  the  waterside 
boiler  tube  cleaning  operations 
separately,  at  least  for  some  period  of 
time.  Therefore,  the  Agency  believes 
that  it  is  appropriate  to  consider  waste 
characterization  data  for  the  distinct 
streams  (as  well  as  for  combined 
streams).  As  noted  previously,  the 
Agency  does  not  believe  that  the  RTC 
and  other  currently  available 
information  provide  sufficient  data  to 
complete  a  Regulatory  Determination  for 
boiler  chemical  cleaning  wastes  co¬ 
managed  with  large-volume  wastes  at 
this  time. 

One  commenter  cited  data  on  17 
untreated  waterside  boiler  cleaning 
wastes  (which  include  ethylene- 
diamine-triacetic  acid  (EDTA), 
hydroxyacetic-formic  acid,  and 
ammoniated  bromate  and  hydrochloric 
acid).  Only  one  sample  (or  5.8  per  cent) 
showed  an  exceedence  of  the  ^  limits, 
for  total  lead  with  a  concentration  of 
6.67  mg/1.  The  average  lead 
concentration  for  all  17  samples  was 
1.43  mg/1  with  a  median  value  of  0.5 
mg/1.  None  of  the  17  waterside  boiler 
cleaning  waste  samples  was  corrosive. 

Another  commenter  cited  company 
data  for  69  samples  of  waterside  boiler 
cleaning  wastes  (which  include  EDTA. 
hydroxyacetic-formic  add.  and  citric 
add).  Among  these  samples,  only  15  (or 
22  percent)  ^owed  exceedences  of  the 
EP  limits.  Thirteen  of  these  exceedences 
were  for  total  chromium  and  two  were 


for  total  lead.  The  average  total 
chromium  concentration  for  all  69 
samples  was  3.41  mg/1  with  a  median 
value  of  2.08  mg/1.  The  average  total 
lead  concentration  was  1.23  mg/1  with 
a  median  value  of  0.56  mg/1.  The 
commenter  emphasized  that  these 
values  were  all  considerably  less  than 
those  died  in  the  RTC. 

In  addition,  the  company  tested 
several  of  the  same  waterside  boiler 
cleaning  wastes  for  hexavalent 
chromium  under  the  EP  toxidty  test 
procedure.  Of  the  16  samples  so  tested, 
only  1  showed  a  concentration  of 
hexavalent  chromium  above  the 
detection  limit  of  0.02  mg/1.  Two  of  the 
16  tested  samples,  exceeded  5.0  mg/1  for 
total  chromium  concentrations.  All  17 
of  the  other  samples  showed 
concentrations  of  hexavalent  chromium 
below  the  detection  limit. 

EPA  acknowledges  these  comments 
and  would  welcome  the  opportunity  to 
review  any  additional  data.  The 
averages  for  lead  and  chromium  cited  by 
the  commenters  are  indeed  lower  than 
those  died  in  the  RTC.  However, 
because  some  boiler  cleaning  chemicals 
appear  to  exhibit  hazardous  waste 
characteristics  and  the  data  on  the 
impacts  of  their  management  with  large- 
volume  wastes  are  limited,  the  Agency 
believes  further  study  is  necessary 
before  a  final  regulatory  determination 
is  made. 

Several  commenters  claimed  that  the 
costs  of  managing  low-volume  wastes 
under  Subtitle  C  would  be  very  high. 
Some  commenters  felt  that  su^ 
management  would  necessitate 
transporting  these  wastes  ofisite, 
thereby  posing  risks  of  environmental 
releases  without  significant 
environmental  benefit.  Other 
commenters  observed  that  continuing  to 
manage  these  wastes  onsite  would 
require  that  the  disposal  fadlities 
become  treatment,  storage,  or  disposal 
facilities. 

As  noted  previously.  EPA  is  deferring 
a  final  determination  on  low-volume 
wastes  co-managed  with  the  four  large- 
volume  wastes,  pending  additional  data 
collection.  As  necessary  and  in 
accordance  with  the  Section  8002(n) 
study  factors,  EPA  will  consider  the 
potential  cost  impacts  in  making  a 
determination  for  these  wastes.  Low- 
volume  wastes  managed  independently 
are  not  and  never  have  been  within  the 
scope  of  the  Bevill  Exemption. 

The  Agency  also  recognizes  that 
transporting  hazardous  wastes  may  pose 
risks  of  environmental  releases. 
However,  regulations  have  been 
developed  to  ensure  that  hazardous 
wastes  are  transported  in  a  manner 
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sufficient  to  protect  human  health  and 
the  enTironment  (see  40  CFR  $  263). 

Many  commmtten  stated  th^  when 
low-vdume  wastes  are  comanaged  with 
bigb-vohune  wastes,  the  Bevill 
Amendment  fmbids  EPA  from 
regulating  them  until  the  Agency 
addreams  each  of  the  Sectimi  8002(n) 
fectors  in  its  study  and  bases  its 
determination  on  all  d  those  fsctmrs. 
These  oommenters  maintained  that  EPA 
may  not  rely  sdely  on  the  outcome  of 
a  waste  characteristic  test  as  the  basis  of 
its  Regulatory  Determination  regarding 
these  wastes  and  this  managamoit 
process.  They  went  on  to  say  that  the 
reccmi  assembled  in  the  Re]^rt  to 
Congress  presents  no  evidence  of 
environmental  risk  associated  either 
with  this  co-management  practice  or 
with  the  co-dispo^  wastes  and 
contains  no  inrormation  or  findings  as 
to  many  of  the  remaining  Section 
8002(nl  factors. 

For  the  reasons  dted  above,  the  data 
are  insufficient  to  assess  fully  the 
potential  risks  associated  with  present 
co-disposal  practices.  As  discussed. 

EPA  does  not  inteiKl  to  rely  solely  on 
waste  characterization  data  as  the  basis 
of  its  Regulatory  Determination  for 
remain!^  wastes.  The  Agency 
acknowl^ges  that  many  of  the  8002(n) 
study  factors  have  not  brnn  consider^ 
for  low-volume  wastes  co-managed  with 
high-vohime  wastes.  EPA  plans  to 
address  these  study  factors  before  we 
make  a  final  regulatory  determination 
on  these  wastes. 

(3)  EPA  mcourages  the  utilization  of 
coal  combustion  wastes  as  one  method 
for  reducing  the  amount  of  these  wastes 
that  need  to  be  disposed  to  the  extent 
that  sudi  utiBzatian  can  be  done  in  an 
environmentally  safe  manner. 

While  all  respmidents  a^eed  with  the 
RTCs  third  recommendaticHi 
encouraging  coal  combustkHi  waste 
utilizatim,  several  qualifying  comments 
were  received. 

One  commenter  noted  that,  while  the 
RTC  is  conect  in  requiring  that 
utilizaticm  to  be  done  in  on 
environmentally  safe  mannor.  Congress 
needs  to  be  equ^y  ctmcemed  that 
waste  utilization  is  done  in  a 
structurally  safe  manner.  This 
commenter  claimed  that  the  RTCs 
assertion,  “all  types  of  coal  ash  are 
appropriate  for  use  as  canstructicm 
materials,  as  cament  additives,  and  fm 
several  odier  uses,*’  is  entirely 
erroneous.  The  omunenter  stated  that 
the  RTC  contradicts  this  statement 
further  on  Iqr  d^ineating  scHiM  the 
reasons  why  some  fiy  ashes  sre  not 
appropriate  for  use  in  ccnstnictifm.  All 
materials  used  in  nnginonrinp 
constractian  vratk  are  required  to 


comply  with  appnqniate  ASTM 
standards.  Regarding  utilization  in 
concrete,  the  cmnmenter  felt  that  the 
RTC  nmst  dte  the  appropriate  ASTM 
Standard  CB18. 

EPA  acknowledges  and  agrees  with 
the  comment  However,  it  is  not  within 
EPA’s  authority  to  mandate  structural 
requirements,  except  where  they  may 
affect  the  potential  for  envinmmental 
impacts. 

m  a  recommendation  rm  utilization, 
one  commenter  pointed  out  that  the 
RTC  encourages  this  practice  “to  the 
extent  that  it  can  be  acme  in  an 
environmoitally  safe  manner.*’  The 
commenter  dted  the  report’s  statement 
that  ’‘cnurent  nraste  utilizaticm  pracrtices 
appear  to  be  dcme  in  an  environmentally 
safe  manner.’’  The  commenter  cdaims 
that  there  is  no  delineaticm  between 
practices  that  are  environmentally  safe 
and  ones  that  are  not  environmentally 
safe. 

To  date,  and  using  the  limited  data 
available,  the  Agency  has  not  found  any 
environmental  damages  asscxdated  vcith 
the  utilizaticm  of  lar^volume  coal-fired 
utility  wastes.  However,  the  Agenc:y 
agrees  with  the  cmmmenter  that 
utilizaticm  of  coal  cxmibustion  wastes 
^ould  be  done  in  s  manner  fully 
protecrtive  of  the  envircmmmt  and 
consistent  with  existing  Federal  and 
State  regulaticms. 

Several  ccnnmenters  disagreed  with 
the  RTC  where  it  stated  that  the 
potential  for  significantly  increasing  the 
amount  of  waste  utilizaticm  may  be 
limited.  Given  crurrent  utilization 
technicjues,  the  repent  preclic:ts  that  the 
major  portiem  of  cnal  combustion  wastes 
will  cemtinue  to  be  land  disposed.  Some 
commenters  felt  that  reluctance  toward 
waste  utilizaticm  is  largely  due  to  the 
stigma  of  classifying  t^  ^-produc:ts  as 
“waste’’  and  that  EPA  should  rmnove 
“beneficially  used  coal  ash’*  from  the 
definitiem  of  “solid  waste*’. 

Some  ccrnimmiters  also  noted  that  in 
enacting  RCRA,  Congress  intended  that 
EPA  take  a  mc»e  ac:tive  role  in  resource 
cemservatiem  and  recovery.  They 
thought  EPA  shcmld  give  stremger 
support  feur  additional  use  and  market 
developmoit  with  the  emphasis  placxd 
on  large-volume  utilizaticm.  It  was  noted 
that  some  States  have  exempted  ash  fw 
reuse  from  their  M>lid  waste  programs 
and  racmmmmided  that  the  Agency 
support  State  effents  to  authcmze  the  use 
of  coel  ccmibustion  by-m^ucts. 

These  commenters  claimed  that 
considwable  attentiem  was  direerted  to 
limited  cases  of  adverse  impac:t  in  the 
RTC  They  maintained  that  EPA  should 
acknowledge  in  its  Regulatcny 
Detennination  that  a  selec:tive  ash 
charactmization  |»ogram  coupled  with 


good  engineering  prac:tic3e  would  rasure 
envircmmental  acceptability  of  large- 
volume  ash  applicatiems.  ITm  Agenc:y 
should  take  a  leadership  role  by  issuing 
procurement  guidelines  relateci  to  the 
use  of  cx>al  a^  in  high-volume 
applications  within  the  transportatiem 
and  cxinstruc:ticm  industries.  Such  high- 
volume  applications  wcmld  include  die 
use  of  coal  ash  as  structural  fills,  road 
embankments,  and  backfills. 

The  Agenc:y  notes  that  Congress 
specifically  mandates  in  RCRA  Seertion 
8002(n)  that  the  Agency  consider  the 
cases  of  adverse  impac:t.  The  Agency 
encourages  utilization  of  coal 
combustion  byproducts  and  supports 
State  efforts  to  promote  utilization  in  an 
environmentally  beneficnal  maimer. 

EPA  notes  that  the  Agencry  has  issued  a 
procurement  guideline  to  encaurage  the 
use  of  fly  ash  in  cement  and  cancrete  in 
Federal  projects  (see  48  FR  4230, 

January  28, 1984).  The  Agenc:y  prefers  to 
allow  States  the  flexibility  to  develop 
their  own  approaches  to  fostmng 
utilization,  llie  individual  states  are  in 
the  best  positiem  to  determine  what 
types  of  utilization  are  appropriate  for 
their  environmental  settings. 

Appendix  B — Analysis  of  and 
Responses  to  Public  Comments  on  the 
Notica  of  Data  Availability 

On  February  12. 1993,  the  Agency 
issued  a  Notic:e  of  Data  Availability 
(Notice)  recpiesting  comment  on 
additional  data  on  fossil-fuel 
combustiem  (FFC)  wastes.  These  data 
are  intended  to  update  and  supplement 
the  materials  presented  in  the  1988 
Report  to  Congress  cm  Wastes  from  the 
Combustion  of  Coal  by  Electric  Utility 
Power  Plants  (RTC).  In  addition,  the 
Notice  solicited  comment  on  the 
proposed  methodology  to  be  used  in 
completing  the  August  1993  regulatory 
determination. 

Comments  were  rec:eived  from  14 
parties.  Several  ccnnmenters  also 
submitted  additional  published 
materials  on  FFC  waste  characteristics 
and  management/treetment  technicpies. 
The  Agency  considered  these  materials 
in  completing  the  regulatory 
determinatiem,  as  appropriate. 

The  following  discnisnoD  Iniefly 
summarizes  the  comments  received  on 
the  additional  data  and  the  proposed 
methodology.  The  Agency’s  responses 
are  also  provided.  The  comments  and 
responses  have  been  grouped  aexording 
to  general  topic  areas. 

Methodology:  Several  commenters 
supported  the  use  of  EPA’s  proposed 
three-step  methodology  frn  completing 
the  FFC  waste  regulatcny  detenninatian. 
No  commenters  disagreed  vnth  any 
aspect  of  the  methodology. 
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Fly  Ash,  Bottom  Ash,  Boiler  Slag,  and 
FGD  Waste:  Nearly  all  resrandents 
indicated  that  the  Notice  documents 
supported  the  19B8  RTC’s 
recommendation  that  large-volume 
combustion  wastes  do  not  warrant 
regulation  under  Subtitle  C.  No 
commenters  disagreed  with  this 
recommendation. 

The  Agency  concurs  with  the 
commenters  that  the  information 
contained  in  the  docket  does  not 
contradict  the  data  presented  in  the 
RTC.  The  Notice  documents  update  and 
supplement  the  RTC  by  providing 
additional  data  on  waste  characteristics, 
environmental  monitoring,  and 
environmental  impacts. 

Several  commenters  noted  that  State 
regulation  of  FFC  waste  management 
has  become  more  stringent  since  the 
1988  RTC.  More  stringent  solid  waste 
regulations,  including  waste  testing 
requirements  and  design-  and 
performance-based  standards,  were 
specifically  cited. 

The  Department  of  Energy  and  the 
EPA  have  recently  completed  separate 
studies  of  the  current  level  of  State 
regulation  of  FFC  wastes.  Proceeding 
from  the  findings  of  these  studies,  the 
Agency  concurs  with  the  commenters 
that  State  requirements  have  generally 
become  more  stringent  since  1983 
(when  the  data  cited  in  the  1988  RTC 
were  collected).  EPA  supplemented  the 
1983  data  for  all  50  States  with  an 
updated  analysis  of  17  States 
representing  all  geographic  regions  of 
the  United  States  and  generating 
approximately  70  percent  of  the 
Nation’s  coal  ash.  As  noted  in  the 
preamble  to  the  regulatory 
determination,  this  study  showed  that 
States  are  imposing  additional  controls 
to  ensure  the  proper  management  of 
these  wastes. 

One  commenter  felt  that  there  is  the 
potential  for  groxmdwater  degradation 
horn  these  coal  combustion  residues  as 
a  result  of  their  leaching  potential, 
although  regulation  of  ^ese  wastes 
imder  Subtitle  C  is  not  appropriate.  The 
inherent  high  permeability  of  materials 
landfilled  without  the  benefit  of 
stabilization  or  liners  could  allow  a 
large  volume  of  percolation  to  occur, 
resulting  in  potential  groundwater 
contamination.  The  commenter  urged 
the  Agency  to  eliminate  questionable 
coal  combustion  waste  impoundments 
and  suggested  that  regulations  similar  to 
40  CFR  part  258  (requirements  for 
municipal  solid  waste  landfills)  would 
be  appropriate  for  FFC  waste 
management  units. 

While  the  Agency  believes  that  design 
and  operating  requirements  similar  to 
part  258  may  be  appropriate  for  some 


FFC  waste  management  units,  the  risks 
posed  by  FFC  waste  management  are 
site-specific.  Although  groundwater 
contamination  has  occurred  at  certain 
coal  combustion  waste  sites, 
contamination  has  been  due  to  a  limited 
number  of  constituents,  which  are  likely 
to  attenuate  and  dilute  to  safe  levels 
before  reaching  an  exposure  point.  This 
is  in  contrast  to  municipal  solid  waste 
landfills  that  are  subject  to  40  CFR  part 
258.  The  leachate  at  these  sites  often 
contains  elevated  levels  of  a  wide  range 
of  toxic  pollutants,  and  numerous 
damages  have  been  observed.  Therefore, 
the  Agency  believes  that  the  level  of 
protection  provided  by  the  part  258 
criteria  may  not  need  to  be  universally 
applied  to  all  FFC  waste  management 
units.  It  is  therefore  appropriate  to  allow 
the  States  to  retain  the  flexibility  to 
tailor  requirements  to  site-specific  or 
regional  factors  rather  than  establish 
broad  Federal  minimum  requirements. 

It  should  be  noted  that  many  States  have 
adopted  regulatory  requirements  for 
FFC  waste  management  imits 
comparable  to  the  part  258  criteria.  EPA 
will  consider  these  wastes  as  part  of  the 
Agency’s  ongoing  assessment  of 
industrial  non-hazardous  wastes  under 
RCRA  Subtitle  D. 

Low-Volume  Wastes  and  Co- 
Management:  Five  of  the  fourteen 
respondents  supported  permanently 
retaining  the  exemption  for  low-volume 
coal-fir^  utility  wastes  co-managed 
with  Ifu^e-volume  wastes.  These 
commenters  indicated  that  the  1988 
RTC  and  Notice  data  show  that  co¬ 
management  is  an  environmentally 
sound  management  practice.  One 
commenter  specifically  cited  two 
Electric  Power  Research  Institute  (EPRI) 
studies  completed  since  1988  as 
demonstrating  that  co-managed  wastes 
should  be  excluded. 

EPA’s  efforts  to  compile  more  recent 
data  continue  to  show  limited 
information  on  the  effects  of  co¬ 
management.  However,  some 
information  included  in  the  Notice 
docket  suggests  that  at  several  large- 
volume  waste  management  sites  where 
groundwater  impacts  have  been 
detected,  the  operators  have  suggested 
that  the  cause  of  the  contamination  is 
co-management  with  low-volume 
wastes.  Of  specific  concern  to  the 
Agency  is  co-management  of  ash,  slag, 
and  FGD  waste  with  pyrites  and/or 
chemical  boiler  cleaning  wastes. 

The  Agency  does  not  Mlieve  that  the 
two  recent  co-management  studies  cited 
by  the  commenter  are  conclusive  or 
sufficiently  representative  of  the  entire 
universe  of  co-management  sites.  For 
example,  at  one  site,  EPRI  findings 
indicate  that  a  release  is  occurring 


because  of  pyrite  co-disposal.  ’The 
release  is  localized  by  site-specific 
conditions  (i.e.,  alkaline  soils)  that  may 
not  be  found  at  every  facility.  Similarly, 
a  release  is  also  occurring  at  the  second 
site.  While  miction  of  constituents 
with  primary  inking  water  standards 
is  limited,  boron  and  sulfate  have  been 
detected  in  downgradient  wells. 

Low-volume  wastes  co-managed  with 
large-volume  wastes  remain  exempt 
pending  additional  study.  Separately 
managed  low-volume  wastes  are  outside 
the  scope  of  the  exemption,  as  noted  by 
one  commenter  representing  a  large  part 
of  the  industry.  The  same  commenter  in 
responding  to  the  RTC  cited  RCRA 
Section  3001(b)(3)(i)  and  a  January  13, 
1981,  letter  from  G.  Dietrich,  U.S.  EPA, 
to  P.  Emler,  Utility  Solid  Waste 
Activities  Croup,  as  indicating  that  the 
Bevill  Exemption  applies  only  to  low- 
volume  wastes  when  they  are  co¬ 
managed  with  the  foiir  large-volume.ia 

However,  the  Agency  cautions  that 
the  limited  data  available  to  date 
indicate  that  co-management  of  some 
large-volume  wastes  with  pyrites  and 
chemical  boiler  cleaning  wastes  can 
cause  adverse  environmental  impacts. 
Pending  the  study  of  low-volume  wastes 
co-managed  with  large-volume  wastes, 
the  Agency  will  continue  to  rely  on  its 
authorities  pursuant  to  RCRA  Section 
7003  as  well  as  its  Superfund 
authorities  under  CERCLA  Sections  104 
and  106,  to  address  any  human  health 
and  environmental  threats  associated 
with  the  co-management  of  these 
wastes. 

Several  commenters  emphasized  that 
low-volume  wastes  are  typically  co¬ 
managed  with  ash,  slag,  and  FGD 
wastes. 

The  Agency  has  observed  that  the 
general  trend  in  the  industry  is  to 
segregate  certain  low-volume  wastes 
(e.g.,  boiler  chemical  cleaning  wastes) 
from  ash,  slag,  and  FGD  wastes.  At  some 
plants,  low-volume  wastes,  such  as 
pyrites  and  chemical  boiler  cleaning 
wastes,  are  now  being  disposed  of 
separately.  As  indicated  above,  the 
Agency  believes  that  additional  study  is 
required  to  evaluate  the  risks  posed  by 
co-management  of  the  low-volume 
wastes  with  the  large-volume  wastes. 

Reutilization:  One  commenter  noted 
that  in  enacting  RCRA,  Congress 
intended  that  EPA  take  an  active  role  in 
resource  conservation  and  recovery.  ’The 
commenter  indicated  that  some  States 
have  developed  overly  stringent 
regulatory  requirements  that  have 


13  Comments  dated  May  16, 1988,  received  from 
USWAG  on  the  RTC  and  comments  dated  March 
29, 1993,  received  from  USWAG  on  the  Notice  (soo 
Docket  numbers  F-88-PATA-FFFFF  and  F-93- 
FFCA-FFFFF). 
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discouraged  reuse  of  FFC  wastes. 

Several  commenters  recommmded  that, 
in  the  Regulatory  Determination,  EPA 
should  recognize  coal  combustion 
byproducts  as  beneficial  resources 
rather  than  as  waste  materials. 

Because,  according  to  the  RTC,  the 
majority  of  coal  combustion  byproducts 
are  currently  managed  as  urastea  rather 
than  re-used  (because,  in  part,  of  market 
conditions  as  well  as  reguiatwy  status), 
the  Agency  believes  it  is  appropriate  to 
coDsiaer  tiMm  vraste  materials. 

However,  the  Agency  continues  to 
encourage  reutilization  of  coal 
combusbma  byproducts  and  supports 
State  efforts  to  ^mote  reutiiization  in 
an  anvironmmitally  beneficiai  manner. 

In  twros  of  exmnpting  coal  combustion 
wastes  from  the  definition  of  solid 
waste,  because  this  determination  is 
confined  to  the  issue  of  whether  to 
regulate  those  wastes  as  hazardous,  this 
request  is  outside  the  scope  of  today's 
action.  The  Agency,  however,  is 
currently  m^aging  in  an  effort  to  revise 
the  definition  ^  solid  waste.  In  April 
1993,  EPA*8  Definition  of  Solid  Waste 
Task  Force  held  a  public  meeting  in 
Washingtcm.  DC  The  task  force  plans  to 
hold  a  series  of  monthly  open  meetings 
frt>m  July  throi^  November  1993, 
which  will  |m>vide  a  forum  for  the 
public  to  provide  input  on  the 
definition  of  solid  waste. 

Comments  Related  to  Specific 
Documents: 

Two  comnomters  suggested  that  three 
documents  in  the  docket  addressing  the 
Gavin  Power  Plant  were  added  in  error 
and  should  not  be  cmisidered  in  the 
regulatory  detmnination  because  they 
deal  with  the  investigation  of 
groundwatw  constituents  (volatile 
organic  compounds  (VOCs))  that  are 
unrelated  to  the  management  of  coal 
combustimi  byproduf:ts. 

The  Agency  recognizes  that  the  source 
of  the  VOC  contamination  at  the  Gavin 
site  is  unlikely  to  have  been  coal 
combustion  wastes.  These  documents 
were  included  in  the  docket  only  to 
provide  a  complete  understanding  of 
groimdwatw  conditions,  including 
background  levels,  at  the  site. 

Site  Visit  Reports:  One  commenter 
provided  comments  on  EPA’s  site  visit 
report  for  the  Cayuga  Power  Station.  PSI 
Energy,  Incorporated.  The  commenter's 
specific  remadcs  and  the  Agency’s 
re^onses  are  summarized  below: 

One  commenter  noted  that  the  Cayuga 
site  visit  report  incorrectly  assumes  that 
all  data  in  'Table  5  are  from 
downgradient  wells.  The  commenter 
suggests  that  the  maximum  arsenic  and 
vanadium  values  above  background 


were  actually  detected  in  an  ash  well 
(PZ-14),  raikuar  than  with  a  soil  core 
system.  Because  of  this,  the  commenter 
concludes  that  no  adverse  impact  on 
groundwater  has  occurred. 

In  response.  CP2^14  is  sp>fecifically 
identified  in  ^Rl's  Report  on  the 
Cayuga  site  (see  Comanagement  of  Coal 
Combustior'  By-product  and  Low- 
Volume  Wastes:  Midwestern  Sites,  EPRI 
Report  EN-7545)  as  a  downgradient 
well,  and  arsenic  and  vanadium  were 
found  above  background  levels  in  the 
sediments  inunediateiy  underl)nng  the 
ash  pond.  The  Agency  acknowledges 
that  any  release  of  these  constituents  is 
limited  because  they  were  not  found  in 
other  wells.  It  should  further  be  noted 
that  other  constituents,  including  sulfate 
and  boron,  have  consistently  been  found 
above  background  levels  in  several 
downgradient  wells. 

One  commenter  stated  that  the 
Cayuga  site  visit  repeal  overemphasizes 
the  lack  of  backgroimd  groundwater 
monitoring  data,  because  the  actual 
downgradient  groundwater  data  show 
no  adverse  impckcts. 

The  report  only  indicates  which 
parameters  appear  to  be  above 
background  levels  and  notes  that  the 
limited  background  data  make  any  data 
analysis  difficult.  The  site  visit  report 
does  not  comment  on  whether  the  data 
show  any  adverse  impacts  associated 
vdth  the  ash  management  unit. 

One  commenter  noted  that  total 
constituent  and  hydroxylamine 
extraction  coal  ash  data  presented  in  the 
EPRI  study  and  the  Cayuga  site  visit 
report  should  not  be  used  to  consider 
the  actual  leaching  potential. 

These  data  were  included  in  the  site 
visit  report  because  they  were  the  only 
waste  characterization  data  available  for 
the  Cayuga  site  (no  other  leaching 
studies  were  performed).  The  Agency 
recognizes  that  the  hydroxylamine 
extraction  test  provides  a  "worst  case" 
estimate  of  the  potential  for  constituent 
mobilization  and  would  likely 
overestimate  actual  leachability.  The 
Agency  emphasizes  that  the  proposed 
three-step  methodology  not  only 
considers  waste  characterization 
information,  but  also  the  actual  risks 
posed  by  a  waste  in  its  "as  managed" 
state. 

One  commenter  noted  that  the  new 
groundwater  monitoring  data  included 
in  the  Notice  docket  show  few 
exceedences  of  primary  drinking  water 
standards.  Most  exceedences  of  primary 
drinking  water  standards  occurred  at 
older  sites  that  are  atypical  of  current 
sites.  Exceedences  of  Secondary 
Drinking  Water  Standards  occiu  more 
frequently,  but  the  percentage  of  sites 


involved  is  still  low.  The  commenter 
noted  that  exceedences  of  SDWSs  are 
not  violatimis  of  a  Federal  standard 
requiring  enforcement  or  of  most  State 
standards,  since  SDWSs  are  guidelines. 
Further,  exceedences  would  likely  not 
occur  if  the  relevant  point  of 
compliance  were  set  furthw  firom  the 
site  (e.g.,  150  meters  downgradient  as  in 
the  municipal  solid  waste  landfill 
rules).  Finally,  the  commenter  indic.ated 
that  many  elevated  constituent  levels 
could  be  attributable  to  natural  or  other 
non-coal  ash  related  sources  (data  were 
cited  from  several  sites).  Another 
commenter  suggested  that  the  data  show 
that  the  potential  exists  for  groundwater 
degradation  tlirough  migration  of 
constituents  with  SDWSs  (e.g.,  iron, 
sulfates,  chlorides,  and  other  soluble 
salts). 

The  Agency  disagrees  that  the  new 
docket  materials  show  a  low  percentage 
of  exceedences  of  both  PDWSs  and 
SDWSs.  Of  the  49  individual  sites  with 
groundwater  monitoring  information 
(summarized  in  Appendix  D  of  the 
Supplemental  Analysis  of  Potential 
Risks  to  Human  Health  and  the 
Environment  from  Large-Volume  Coal 
Combustion  Waste,  found  in  the 
docket),  19  had  at  least  one  exceedence 
of  a  PDWS,  and  42  had  at  least  one 
exceedence  of  a  SOWS. 

The  Agency  concurs  that  some  of 
these  exceedences  of  PDWSs  could  be 
due  to  contamination  from  other  sources 
and  that  dilution  and  attenuation  would 
tend  to  reduce  contaminant 
concentration  below  levels  of  concern  at 
receptors.  While  the  Agency  recognizes 
that  SDWS  exceedences  are  not  always 
considered  violations,  elevated  levels  of 
secondary  parameters  can  cause  adverse 
impacts.  Therefore,  the  Agency  has 
considered  the  mobility  of  these 
parameters  in  determining  the  risks 
posed  by  FFC  waste  management. 
Acknowledging  the  results  of  this 
analysis,  the  Agency  concurs  that  many 
newer  units  have  bmn  designed  to 
prevent  releases  (i.e„  with  liners), 
releases  are  frequently  localized  by  site- 
specific  conditions  such  that 
contaminants  do  not  reach  receptors, 
and  exceedences  are  sometimes  caused 
by  natural  or  non-coal  ash  related 
sources  (often  for  chlorides,  iron,  and 
manganese).  Finally,  although  much  of 
the  data  is  from  older  sites,  many  of 
these  sites  are  currently  active; 
therefore,  they  cannot  be  regarded  as 
categorically  atypical. 

[FR  Doc  93-18975  Filed  8-6-93;  8:45  am) 
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publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  published  since  the 
revMon  dale  of  each  title. 


3CFR 

Executive  Orders: 

12856 . 

. 41981 

12857 . 

. 42181 

12858 . 

. 42186 

Prodamationa: 

6583 . 

. 41169 

5CFR 

Ch.  XL . 

. 41989 

550 . 

. 41623 

Propoaad  Rules: 

Ch.  21 . 

. 41193 

7CFR 

28._ . 

. 41991 

29 . . 

. 42408 

52 . 

. 42408 

55 . 

. 42408 

58 . . 

. 42408 

59 . 

. .42408 

61 . 

. .42406 

70 . 

. 42408 

90-159 . 

. 42408 

IflO . 

. 42408 

319 . 

. 41124 

911. . 

. 42187 

915 . 

. 42187 

944 . 

. 41124 

1211... . 

. 41023 

1427 . 

. 41994 

1435 . 

. 41995 

1446.„ . 

. 41625 

1728.„ . 

. 41394 

1755 . 

. 41394 

1980 . 

. 41171 

3015 . 

. 41410 

3051 . 

. 414102 

Propoaad  Rulos: 

800 . 

. 41439 

801 . 

. 42257 

1030 . 

4995R 

1211 . 

. 41203 

1413 . 

. 41641 

9  CFR 

317 . 

. 42188 

318 . 

..41138,42188 

320 . 

. 41138 

381 . 

. 42188 

Propoaod  Rulos: 

82 . 

. 41048 

92 . 

..41204,  41623 

94 . 

. 41623 

766 . 41164 

11  CFR 

102 . 42172 

110 . 42172 

12  CFR 

703 . 41419 

13  CFR 

Proposed  Itaise! 

107 . 41852.  41882 

14  CFR 

23 . 42136 

39 . 41172,  41174,  41175, 

41177,41179,41419,41421, 
42190, 42192, 42194, 42196, 
42197 

71 . 41181 

73 . 42001 

Proposed  Ruleo: 

38 . 41066,  41210,  41441, 

41442, 41444, 41645, 42032, 
42034, 42259, 42261 , 42262, 
42361 

71 . 41211,41212,42037, 

42038 

73 . 41214 

255 . 41068 

15  CFR 

30 . 41422 

PfOpOMd  BuIms 

295 . 41069 

500 . 41215 

16  CFR 

306 . 41356 

308 . 42364 

17  CFR 

1  . 42361 

18  CFR 

2  . 41626 

Proposed  Rulee: 

36 . 41074 

284 . 41647 

19  CFR 

4 . 41422 

101 . 41633 

122 . 41422 


10  CFR 

766 . 

. 41160 

Propoaad  Rulaa: 

Ch.  1 . . 

. 42032 

12 . 

. 41061 

765 . 

. 42450 

20  CFR 

416 . 41181 

21  CFR 

5 . 41634 

14 _ 41635 


11 
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73 _ 41024,  41182,  41183 


74 . 41183 

210  . 41348 

211  . 41348 

520 . 41024 

524 . 41024 

PropOMd  RuImi 

103 . 41612 

23CFR 

1200 . 41025 

1204  . 41025 

1205  . 41025 

24CFR 

50 . 41328 

200 . 41328 

203  . 41328 

204  . 41328 

791 . 41426 

PropoMd  RuIm: 

200 . 41445 

26CFR 

1 . .....42199 

602 . 42199 

PrepoMd  RuIM! 

1 . 42263 

28CFR 

16 . 41038 

29CFR 

102 . 42234 

30CFR 

718 . 41936 

720 . 41936 

735 . 41936 

914 . 41039 

917 . 42001 

Propc— d  RuIm: 

914 . 41669 

31  CFR 

RfOpOMCl  RuIm: 

206 . 41902 

209 . 41449 

32  CFR 
PropoMd  RuIm; 

246 . 41671 


296 . 

. 41fi79 

6992 . 

. 42246 

33  CFR 

44  CFR 

100 . 

. 41428 

Proposed  RuIm; 

175 . 

. 41602 

351 . 

. 41154 

181 . 

. 41602 

334 . 

. 42237 

45  CFR 

PropoMd  RuIm: 

301 . 

. 41432 

100 . 

. 41449 

303 _ 

. 41432 

PropMsd  RuIm: 

38  CFR 

57a . 

. 42270 

3 . . 

. 41635 

21 . . 

. 41636 

46  CFR 

Propoasd  RuIm.- 

160 . 

. 41602 

21 . 

. 41325 

Propossdi  Rutas: 

502 . 

. 42273 

39  CFR 

111 . 

. 42012 

47  CFR 

0 . 

. 41042 

40  CFR 

1 . 

. 42247 

52 . 

. 41430 

21 . 

. 42013,  42247 

141 . 

. 41344 

25 . 

. 42247 

186 . . 

. 41430 

61 . 

. 42251,42253 

261 . 42238.  42466 

64 . 

. !.42253 

Proposed  RuIm: 

69. . 

. 41184,42253 

52 . 41218.  41451 

73 . 

41045.41046,41638. 

88 . 

. 42266 

42013,42020,42247 

122 . . 

. 42266' 

74 . . 

. 42020,  42247 

123 

429MI 

76.- . 

.41042,  42013.  42247 

131 . 

. 42266 

100 . 

. 42247 

132 . 

. 42266 

Proposed  RuIm: 

180 . 

. 41452 

21 . 

. 42047 

73 . 

. 41680,  41681 

41  CFR 

76 . 

. 42047,  42275 

101-26..-. . 

. 41637 

48  CFR 

42  CFR 

709 . 

. 42254 

Proposed  RuIm: 

726 . 

. 42254 

63 . 

42039 

737 . 

. 

435 . 

. 42041 

?.•» . 

42254 

436 . 

. 42041 

441 . 

. 42041 

49  CFR 

571 _ 

. 41638 

43  CFR 

1000 . 

. . 41989 

3730 . 

. . 41184 

1019 

. 42026 

3820 . 

. 41184 

1102...... 

. . 42026 

3830 . 

. 41184 

Proposed  RuIm: 

3833 . . 

. 41325 

531........ 

. 41228 

3850 . 

. 41184 

552 . 

. 41077 

Public  Land  Orders: 

571 .  . 41078 

6990 . 

. 42245 

594 

. 41681 

6991 . 

. 42245 

1002 . 

. 42276 

1312 . 41684,  42276,  42277 

50  CFR 

17 . 41378,  41384 

215  . 42027 

216  . 42030 

625 . 41191 

646 . 41438 

661 . 42030 

672 . 41438,41191,41640, 

42255,42256 

675 . 41325.  42031 

Propood  R(dM: 

17 . 41231.41237,41684. 

41688, 41690, 41696. 41700 
226 . 41454 


UST  OF  PUBUC  LAWS 


This  Is  a  continuing  list  oi 
public  biiis  from  the  cunent 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  cor^unction 
with  “PLUS"  (Public  Laws 
Update  Sendee)  on  202-523- 
6641.  The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  Individual  pamphlet  form 
(referred  to  as  “slip  laws") 
from  the  Superintendent  of 
Documents,  U.S.  Government 
Printing  Of^,  Washington, 
DC  20402  (phone,  202-512- 
2470). 


H.R.  63/P.L.  103-63 

Spring  Mountains  National 
Recreation  Area  Act  (Aug.  4, 
1993;  107  StaL  297;  5  pages) 

H.R.  236^.L  103-64 


To  establish  ttie  Snake  River 
Birds  of  Prey  National 
Conservation  Area  In  the 
State  of  Idaho,  and  for  other 
purposes.  (Aug.  4,  1993;  107 
Stat.  302;  9  pages) 

Last  List  August  6.  1993 
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CFR  CHECKLIST 


This  chscWist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly.  It  is  arranged  In  the  order  of  CFR  titles,  stock 
numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  Miich  is  now  available  for  sale  at  the  Government  Prir^ng 
Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set. 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
.Affect^),  which  is  revised  mortMy. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  $775.00 
domestic,  $193.75  addition^  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Docurrwnts,  Attn:  New  Orders. 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
AccounL  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 
to  the  GPO  Order  Desk,  Morsday  through  Friday,  crt  (202)  783-3238 
from  6:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  orders 
to  (202)  512-2233. 


TWe 

Stock  Number 

Price 

Revieion  Dete 

1, 2  (2  Reserved) .... 

. (869-019-00001-1)  .... 

..  $15.00 

Jon.  1.  1993 

3  (1992  Compilation 
and  Ports  100  and 


101) . . . 

_ _ (869^19-00002-0) 

1700 

5.50 

‘Jan.  1,  1993 
Jon.  1, 1993 

4  . . . 

. (869-019-00003-8)  „.... 

5  Parts; 

1-699  . 

. (869-019-00004-6) . 

21.00 

Jon.  1.  1993 

700-1199  . 

. (869-019-00005^) . 

17.00 

Jon.  1,  1993 

l2IXHnd,  6  (6 
Reserved) .... 

. .  (869-019-00006-2)  „.... 

21.00 

Jan.  1. 1993 

/Parts: 

0-26 . 

. . (869-019-00007-1) . 

20.00 

Jan.  1, 1993 

27-45  . . 

. (869-019-00008-9) . 

1300 

Jan.  1, 1993 

46-51  . „.... 

_ (869^19^)0009-7) . 

20.00 

28.00 

21.00 

30.00 

Jan.  1, 1993 
Jan.  1, 1993 
Jan.  1, 1993 
Jon.  1, 1993 

52  . . 

. . (869-019^<X)0)0-l) ... 

53-209  . 

_ (869^19-00011-^ . 

210-299  . 

. (869-019-00012-7)  . 

300-399  . 

. .  (869-019-00013-5) . 

15.00 

Jan.  1,  1993 

400-699  . 

. —  (869^)19-00014-3)  .„... 

17.00 

Jon.  1. 1993 

700-699  . 

. .  (869-019-00015-1)  .„... 

21.00 

Jan.  1. 1993 

900-999  . 

. .  (869^)19-00016-0) . 

33.00 

Jan.  1, 1993 

1000-1059  . 

. .  (869-019-00017-8) . 

20.00 

Jan.  1, 1993 

1060-1119  . 

. (869-019-00018-6) . 

13.00 

Jan.  1, 1993 

1120-1199  . 

. (869-019-00019^) . 

11.00 

Jaa  1, 1993 

1200-1499  . 

. (869-019-00020-8) . 

27i)0 

Jan.  1, 1993 

1500-1899 

- (869-019-00021-6) . 

17.00 

Jon.  1,  1993 

1900-1939  . 

- (869-019-00022-4) . 

13.00 

Jan.  1. 1993 

1940-1949  . 

. (869-019-00023-2)  . 

27J)0 

Jon.  1, 1993 

1950-1999  . 

. (869-019-00024-1) . 

32.00 

Jaa  1, 1993 

2000-€nd . 

. . (869-019-00025-W . 

1100 

Jan.  1, 1993 

8 . 

. . (869-019-00026-7)  .„... 

20.00 

Jan.  1. 1993 

SPaits: 

1-199  . 

. .  (869-019-00027-5) . 

27.00 

Jon.  1.  1993 

20O-€nd  . 

. (869-019-00028-3) . 

21.00 

Jan.  1.  1993 

10  Parts: 

0-50 . 

. (869-019-00029-1)  „.... 

29.00 

Jan.  1, 1993 

51-199 . . 

. (AAgLOi9-()nnv>-5) . 

21.00 

15.00 

Jon.  1,  1993 
Jan.  1, 1993 

200-399  . 

. (869-019-00031-3) _ 

400-499  _ 

. (869-019-00032-1)  .„... 

20.00 

Jan.  1. 1993 

500-€nd  . . 

. (869-019-00033-0)  . 

33.00 

Jan.  1. 1993 

11  . . . 

. . (869-019-00034-8) . 

13.00 

Jan.  1. 1993 

12  Parts: 

1-199  . 

. (869019-00035-6) . 

11.00 

Jon.  1,  1993 

200-219  . 

. (869019-00036-4) . 

15.00 

Jaa  1, 1993 

220-299  . . . 

_ (86901900037-2) . 

26.00 

21.00 

Jan.  1, 1993 
Jon.  1, 1993 

300-499  . 

. (86901900038-1) . 

500-599  . 

- (86901900039-9) . 

19J)0 

Jan. ).  1993 

600-End  . 

. (86901900040-2) . 

28.00 

Jan.  1, 1993 

13 . 

. .  (86901900041-1) _ 

28.00 

Jaa  1, 1993 

TMe 

Stock  Number 

Price 

Revieion  Dale 

14  Parts: 

1-59 . 

.(869-019-00042-9) 

29.00 

Joa  1,  1993 

60-139  . 

.  (869-0194)0043-7) 

26.00 

Jan.  1. 1993 

140-199 . 

.  (869-0194)0044-5) 

. 

12.00 

Jon.  1,  1993 

200-1199  . 

.  (869-0194)0045-3) 

22.00 

Jon.  1, 1993 

1200-End  . . . . 

.  (869-0194)0046-1) 

.. — 

16.00 

Jon.  1, 1993 

15  Parts: 

0-299  . . . . 

.  (869-0194)0047-0) 
.(8694)194)0048-^ 

1400 

2500 

Jon.  1, 1993 
Jon.  1, 1993 
Jon.  1,  1993 

300-799  . . . . 

800-End  _ _ _ 

.  (869-019-00049-6) 

19.00 

16  Parts: 

0-149  . . 

.  (869-019-000504)) 

7.00 

17.00 

Joa  1, 1993 
Jaa  1, 1993 

150-999  . 

.  (869019-00051-8) 

1000-End  . . 

.  (869-019-00052-6) 

.  (869-019-00054-2) 

24.00 

1800 

Jon.  1, 1993 

Apr.  1,  1993 

17  Parts: 

1-199  . . 

200-239  . . . 

.  (869-017-00055-8) 

1700 

Apr.  1,.1992 

240-End  . 

.  (869017-00056-6) 

24.00 

Apr.  1.  1992 

18  Parts: 

1-149  . . . . 

.  (869017-00057-4) 

•••••• 

16.00 

Apr.  1,  1992 

150-279  . . . 

.  (869-01900058-5) 

19.00 

Apr.  1,  1993 

280-399  . 

.  (869-019-000593) 

15.00 

Apr.  1,  1993 

400-End  . 

.  (869-01900060-7) 

10.00 

Apr.  1,  1993 

19  Parts: 

1-199  . 

.  (869-019-00061-5) 

35.00 

Apr.  1.  1993 

200-End  . 

.  (869019-00062-3) 

11.00 

Apr.  1, 1993 

20  Parts: 

1-399  . 

.  (869019-00063-1) 

19.00 

Apr.  1,  1993 

400^99 . 

.(869-01900064-0) 

31.00 

Apr.  1,  1993 

500-End  . 

.  (8694)19-00065-8) 

30.00 

Apr.  1, 1993 

21  ParU: 

1-99 . . . . 

.  (869-0194)0066'0) 

•••••• 

15.00 

Apr.  1,  1993 

100-169  . . . . 

.  (8694)17-00067-1) 

14.00 

Apr.  1. 1992 
Apr.  1,  1993 

170-199  . 

.  (8694)19-00068-» 

20.00 

200-299  . 

.  (869-019-000691) 

6.00 

Apr.  1,  1993 

300-499  . 

.  (869-019000704) 

34.00 

Apr.  1,  1993 

500-599  . . 

.  (869019-00071-2) 

21.00 

Apr.  1,  1993 

600-799  . 

.  (86901900072-1) 

8.00 

Apr.  1,  1993 

800-1299  . 

.  (869-019-00073-9) 

22.00 

Apr.  1. 1993 

1300-End . 

.  (869-01900074-7) 

12.00 

Apr.  1,  1993 

22  Parts: 

1-299  . 

.  (869-019-00075-5) 

30.00 

Apr.  1,  1993 

300-End  . . 

.  (869019-00076-3) 

22.00 

Apr.  1. 1993 

23 . 

.  (8690194)0077-1) 

21.00 

Apr.  1, 1993 

24  Parts: 

0-199  . 

.  (869017-00078-7) 

34.00 

Apr.  1, 1992 

200-499  . 

.  (869-0174)00795) 

—  r.*. 

32.00 

Apr.  1. 1992 

500-699  . 

.  (86901900080-1) 

17.00 

Apr.  1.  1993 

•700-1699  . 

.  (869-019-000814)) 

39.00 

Apr.  1, 1993 

1700-End . 

.(869019-00062-8) 

.  (86901900083-6) 

15.00 

Apr.  1,  1993 
Apr.  1,  1993 

25  . 

31.00 

26  Parts: 

§§1.0-1-1.60  . 

.(869019-000844) 

21.00 

Apr.  1,  1993 

§§1.61-1.169 . 

.  (86901900085-2) 

..... 

37.00 

Apr.  1,  1993 

§§  1.170-1.300  . 

.  (869-019-00086-1) 

..... 

23.00 

Apr.  1,  1993 

*§§1.301-1400  . 

.  (869-01900087-9) 

21.00 

Apr.  1,  1993 

§§1401-1.440  . 

.(86901900088-7) 

..... 

31.00 

Apr.  1,  1993 

§§1441-1.500  . 

.  (8694)19-00089-5) 

23.00 

Apr,  1,  1993 

§§  1.501-1.640  . 

(869-019-00090-9) 

20.00 

Apr.  1. 1993 

§§1.641-1.850  . 

.  (869-019-00091-7) 

24.00 

Apr.  1, 1993 

§§1.851-1.907  . „.... 

.  (8694)19-00092-5) 

..... 

27.00 

Apr.  1.  1993 

§§1.908-1.1000  . 

,  (869-01900093-3) 

..... 

26.00 

Apr.  1,  1993 

§§1.1001-1.1400  . 

,  (869-019-00094-1) 

..... 

22.00 

Apr.  1, 1993 

§§  1.1401-End  . 

.(8694)19-000954)) 

..... 

31.00 

Apr.  1. 1993 

M9 . 

.  (869-01900096-8) 

..... 

23.00 

Apr.  1, 1993 

30-39  . 

,  (869019-00097-6) 

..... 

18.00 

Apr.  1, 1993 

40-49  . 

.  (869019-000984) 

..... 

13.00 

Apr.  1. 1993 

50-299 . 

.  (869019-000992) 

13.00 

Apr.  1, 1993 

300-499  . 

.  (869-017-00100-0) 

..... 

23.00 

Apr.  1, 1993 

500-599  _ _ _ 

.  (869019-00101-8) 

_ 

6J)0 

4Apr.  1.  1990 

iv 
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TM«  Stock  NumtMT  Prtco  Revision  Oats 

6flO-End  . (869-C19-00102-6) .  8.00  Apt.  1.  1993 

27  Parts: 

1-199  . (869-017-00102-3) .  34.00  Apr.  1,  1992 

200-End  . (869-019-00104-2) .  11.00  » Apr.  1,  1991 

28  . . (86^017-00104-0) .  37.00  July  1, 1992 

29  Psfts* 

0-99  . (869^)17-00105-8) .  19.00  July  1. 1992 

1(XV499  . (869-013-00106-6) .  9.00  July  1, 1992 

500-899  . (869^)17-00107-4) ......  32.00  July  1. 1992 

900-1899  . . . (869-017-00108-2) .  16.00  July  1, 1992 

1900-1910  (§§  1901.1  to 

1910.999) . .  (869-017-00109-1) .  29.00  July  1, 1992 

1910  (§§1910.1000  to 

and) . (869-017-00110-4) .  16.00  July  1. 1992 

191 1-1925  . (869-017-001 1 1-2) ......  9.00  *  July  1. 1989 

1926  . (869-017-00112-1) .  14.00  July  1. 1992 

1927-End . (869-017-001 13-9) _  30.00  July  1. 1992 

20 

1-199  ....’. . (869-017-00114-7) .  2500  July  1. 1992 

200-699  . (869-017-00115-6) _  1900  July  1,  1992 

700-End  . . (869^17-00116-3) ......  25.00  July  1, 1992 

31  Parts: 

0-199  . (869-017-00117-1) .  17.00  July  1. 1992 

200-End  . (869-017-00118-0) .  25.00  July  1. 1992 

32  PttrtB* 

1-39,  Vd!  1 .  15.00  ajuly  1,1984 

1-39,  Vd.  N .  1900  a  July  1,  1984 

1-39,  Vd.  HI .  18.00  ajuiy  1,1984 

1-189  . (869-017-00119-8) _  30.00  July  1, 1992 

190-399  . (869-017-00120-1) .  33.00  July  1, 1992 

400-629 _ (869-017-00121-0) .  29.00  July  1, 1992 

630-699  . (869-017-00122-8) ......  14.00  » July  1, 1991 

700-799  . (869-017-00123-6) .  20.00  July  1, 1992 

800-End  . (869-017-00124-4) _  20.00  July  1, 1992 

33  Parts: 

1-124 . . . (869-017-00125-2) ......  18.00  July  1, 1992 

125-199  . (869-017-00126-1) .  21.00  July  1, 1992 

200-End  . (869^)17-00127-9) ......  23.00  July  1, 1992 

34  Parts: 

1-299  . (869017-00128-7) .  27.00  July  1, 1992 

300-399  - (869-017-00129-5) .  19.00  July  1, 1992 

400-End  . (869-017-001300) .  32.00  July  1, 1992 

35  . (869-017-00131-7) .  12.00  July  1, 1992 

26  Psrts* 

1-199  ....’. . (869-017-00132-5) .  1500  July  1,  1992 

200-End  . . (869-017-00133-3) .  32.00  July  1, 1992 

37  . . (869-017-00134-1) ......  17.00  July  1, 1992 

38  Parts: 

0-17  . (869-017-00135-0) ......  28.00  Sept  1, 1992 

18-End . (869-017-00136-8) .  28.00  Sept.  1, 1992 

39  . (869-017-00137-6) .  16.00  July  1, 1992 

40  Parts: 

1-51  . (869-017-00138-4) .  31.00  July  1, 1992 

52  . . .  (869-017-00139-2) .  33.00  July  1, 1992 

53-60  . (869-017-00140-6) .  36.00  July  1, 1992 

61-80  . (869-017-00141-4) .  16.00  July  1, 1992 

81-85  . (869^17-00142-2) .  17.00  July  1, 1992 

86-99  . (869-017-00143-1) ......  33.00  July  1, 1992 

100-149  . (869-017-00144-9) .  34.00  July  1, 1992 

150-189  . (869-017-00145-7) .  21.00  July  1, 1992 

190-259  . (869-017-00146-5) .  16.00  July  1, 1992 

260-299  . (869-017-00147-3) .  36.00  July  1, 1992 

300-399  . (869-017-00148-1) .  15.00  July  1, 1992 

400-424  . (869-017-00149-0) .  26.00  July  1, 1992 

425-699  . (869-017-00150-3) .  26.00  July  1, 1992 

700-789  . (869-017-00151-1) .  23.00  July  1, 1992 

790-End  . (869-017-00152-0) .  25.00  July  1, 1992 

41  Chaptars: 

1, 1-1  to  '-10 .  13.00  ajuly  1, 1984 


TMs  Stock  Number  Price  Revision  Oats 

1, 1-11  to  Appendix,  2  (2  Reserved) .  13.00  ajuiy  i,  1964 

3-6 . 14.00  aJuly  1,1964 

7  .  6.00  ajuly  1. 1984 

8  .  450  ajuiy  1,  1984 

9  .  13.00  ajuiy  1,  1964 

10-17  .  950  ajuiy  1, 1954 

18.  Vd.  I,  Ports  1-5 .  13.00  a  Jdy  1, 1984 

18,  Vd.  H.  Ports  6-19 .  13.00  a  July  1,  1984 

18.  Vd.  BJ.  Ports  20-52  . 13.00  a  Jdy  1, 1964 

19- 100  .  13.00  ajuly  1,  1964 

1-100  . . (869-017-00153-8) .  950  July  1, 1992 

101  . (869-017-00154-6) .  28.00  July  1, 1992 

102-200 . (869-017-00155-4) .  11.00  'Jdy  1,  1991 

201-End  . (869-017-00156-2) .  11.00  July  1. 1992 

42  Parts: 

1-399  . (869-017-00157-1) .  23.00  Oct.  1, 1992 

400-429  . (869-017-00158-9) .  23.00  Oct.  1. 1992 

430-End  . (869-017-00159-7) .  31.00  Oct.  1,  1992 

43  Parts: 

1-999  . (869-017-00160-1) .  22.00  Oct.  1.  1992 

1000-3999  . (869-017-00161-9) .  30.00  Oct.  1.  1992 

4000-End . (869^)17-00162-7) .  13.00  Oct.  1, 1992 

44  . . (869-017-00163-5) .  26.00  Oct.  1. 1992 

45  Parts: 

1-199  . (869-017-00164-3) .  20.00  Oct.  1.  1992 

200-499  . (869-017-00165-1) .  14.00  Oct.  1, 1992 

500-1199  . (869-017-00166-0) .  30.00  Oct.  1,  1992 

1200-End . (869-017-00167-8) .  20.00  Oct.  1,  1992 

46  Parts: 

1-40  . (869-017-00168-6) .  17.00  Ocl.  1,  1992 

41-69  . (869-017-00169-4) .  16.00  Oct.  1,  1992 

70-89  . (869-017-00170-8) .  8.00  Oct.  1,  1992 

90-139  . . (869-017-00171-5) .  14.00  Oct.  1,  1992 

140-155  . . (869-017-00172-4) .  12.00  Oct.  1,  1992 

156-165 . .  (869-017-00173-2) .  14.00  aOct.  1,  1991 

166-199  . (869-017-00174-1) .  17.00  Ocl.  1, 1992 

200-499  . (869-017-00175-9) .  22.00  Oct.  1,  1992 

500-End  . (869017-00176-7) .  14.00  Oct.  1, 1992 

47  Parts: 

0-19  . (869017-00177-5) .  22.00  Oct.  1, 1992 

20- 39  . (869017-00178-3) .  22.00  Oct.  1, 1992 

40-69  . . (869-017-00179-1) .  12X0  Ocl.  1, 1992 

70-79  . (869017-00180-5) .  21.00  Oct.  1, 1992 

80-End . . (869017-00181-3) .  24.00  Oct.  1, 1992 

48  Chapters: 

1  (Ports  1-51) . (869017-00182-1) .  34.00  Oct.  1, 1992 

1  (Ports  52-99)  . (869017-001850) .  22.00  Oct.  1, 1992 

2  (Ports  201-251) . (869017-00184-8) .  15X0  Oct.  1,  1992 

2  (Ports  252-299) . (869017-00185-6) .  12.00  Oct.  1, 1992 

3-5  . (869017-00186-4) .  22.00  Oct.  1,  1992 

7-14  . (869017-00187-2) .  30.00  Oct.  1,  1992 

15-28  . (869017-00188-1) .  26.00  Oct.  1,  1992 

29-End . (869017-00189-9) .  16.00  Oct.  1,  1992 

49  Parts: 

1-99  . (869017-00190-2) .  22.00  Oct.  1, 1992 

100-177  . (869017-00191-1) .  27.00  Oct.  1,  1992 

178-199  . (869017-00192-9) .  19.00  Oct.  1,  1992 

200-399  . (869017-00193-7) .  27.00  Oct.  1,  1992 

400-999  . (869017-00194-5) .  31.00  Oct.  1, 1992 

1000-1199  . (869017-00195-3) .  19.00  Oct.  1,  1992 

1200-End . (869017-00196-1) .  21.00  Oct.  1, 1992 

50  Parts: 

1-199  . (869017-001970) .  23.00  Oct.  1,  1992 

200-599  . (869017-00198-8) .  20.00  Oct.  1,  1992 

60(Knd  . (869017-00199-6) .  20.00  Oct.  1, 1992 

CFR  Index  and  Findings 

Aids . (869019-00053-4) .  36.00  Jon.  1, 1993 

Complete  1993  CFR  set .  775.00  1993 


Microfiche  CFR  Edition; 

Complete  set  (one-time  moiling) 


188.00 


1990 


Federal  Register  /  Vol.  58,  No.  151  /  Monday,  August  9,  1993  /  Reader  Aids 


Tia*  atoek  Number 

Prio* 

Revision  Oet* 

Complete  set  (one-time  moing} . 

.  1M.00 

1991 

Complete  set  (one-time  moHng) . 

.  168.00 

1992 

Subicfiption  (mailed  os  issued) . 

.  223.00 

1993 

Indhridual  copies . 

.  2.00 

1993 

•SecouM  THit  3  ii  on  annual  cotnplation,  this  vokim*  and  ol  proviout  voiumet 
etotid  b*  fttointd  01  a  p«f  montnt  r«tor«nc«  sourc*. 

ajho  July  1,  19S5  odition  ol  32  CFR  Parts  1-IS9  contains  a  not*  only  for 
Parts  1-39  Indushw.  For  Ih*  ful  text  of  th*  D*l*ns*  Acquisition  B*giialions 
in  Parts  t-39,  consult  Ih*  Ihr**  CFR  voium*s  issu*d  os  of  July  I,  1984,  containing 
lhos*pati 

>Th*  Aiy  1.  1985  *dition  of  41  CFR  Chapt*rs  1-100  contains  a  not*  only 
to  Chapters  1  to  49  indusiv*.  For  Ih*  ful  text  of  proctf*m*nl  regilalions- 
in  Chapters  1  to  49.  consult  Ih*  eleven  CFR  volumes  issued  as  of  July  1, 

1984  containing  those  chapters. 

*No  amendments  to  this  vokim*  wet*  promulgated  during  th*  period  Apr. 
I.  1990  to  Mar.  31,  1993.  Th*  CFR  voton*  issued  AprI  1,  1990,  should  be 
retained. 

•No  amendments  to  this  velum*  were  promulgaled  during  th*  period  Apr. 
I,  1991  to  Mar.  31,  1993.  Th*  CFR  velum*  issued  AprI  I,  1991,  should  be 
retained , 

•No  amendments  to  this  volum*  were  promulgated  during  the  period  July 
1, 1969  to  Ajn*  30, 1992.  The  CFR  volum*  issued  July  1, 1969,  should  be  retained 
aNo  amendments  to  this  volume  were  pronrwigated  during  the  period  July 
1. 1991  to  Aine  30. 1992.  Th*  CFR  volum*  issued  Jiiy  1, 1991,  should  be  retained 
•No  amendments  to  this  volum*  were  promulgated  during  th*  period  October 
I,  1991  to  September  30.  1992.  Th*  CFR  volum*  issued  October  1,  1991,  shoiid 
be  retained 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulatior>s, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 

Federal  Register: 

One  year:  $353.00 
Six  months:  $176.50 

Code  of  Federal  Regulations: 
Current  year  (as  issued):  $223.00 


Superintendent  of  Documents  Subscriptions  Order  Form 
Ottfn  Placing  Ca*:  Charge  your  order. 

*  5348 

Charge  orders  may  be  tetophoned  lo  tt)e  GPO  order 
desk  al  (202)  783-3238  from  6:00  a.m.  lo  4:00  p.m. 
eastern  time.  Monriay-Friday  (except  holidays) 

^  please  send  me  the  following  indicated  subscriptions: 


24x  MICRORCHE  FORMAT: 

_ Federal  Register:  _ One  year;  $353.00  _ Six  months:  $176.50 


_ Code  o(  Federal  Regulations:  _ One  year:  $223.00 


1.  The  total  cost  of  my  order  is  $ _  All  prices  include 

International  customers  please  add  25%. 

Please  Type  or  Print 

2.  _ 

(Company  or  pcrstinal  name) 

(Additional  address/attention  line) 

(Street  address) 


regular  domestic  ptistage  and  handling  and  are  subject  to  change. 

3.  Please  choose  method  of  payment: 

□  Check  payable  to  the  Superintendent  of  Documents 

I  I  GPO  Deposit  Account  I  I  I  I  1  I  I  l~l  I 
I  I  VISA  or  MasterCard  Account 


(City,  State,  ZIP  Ct^)  _  Thank  you  for  your  oraen 

^  ^  i  (Credit  card  expiration  date) 

(Daytime  phone  including  area  code)  — : - - - - 

(Signature) 

4.  Mail  To:  Superintetkient  of  Documents,  Government  Printing  Office,  Washington,  D.C.  20402-9371 


(Rev.  10/82) 


Public  Papers 
of  the 

Presidents 
of  the 

United  States 

Annual  volumes  containing  the  public  messages 
and  statements,  news  conferences,  and  other 
selected  papers  released  by  the  White  House 

Volumes  for  the  following  years  are  available;  other 
volumes  not  listed  are  out  of  print. 


Ronald  Reagan 

1M3 


George  Bush 
1988 


(Book  1) . 

. S31.00 

(Tlnnlr  I) 

$ftao 

1983 

(Book  II) . 

. 832.00 

1988 

(Bookn) . 

fa... 

1984 

(Book  I) . 

. 836.00 

1990 

(Book  I) . 

- 841.00 

1984 

(Book  II) . 

. 836.00 

1990 

1985 

(Book  n).... 

. 84180 

(Book  I) . 

. 834.00 

1991 

1985 

(Book  1) . 

. 841.00 

(Book  II) . 

. .$30.00 

1991 

1986 

(Book  II).... 

. 844.00 

(Book  I) . 

. $37.00 

1992 

1988 

(Book  I) . 

. $47.00 

(Book  II) . 

. 83580 

1987 

(Book  I) . 

. 833.08 

1987 

(Book  II) . 

. 83588 

1988 

(Book  I) . 

. .$39.00 

1988-89 

(Book  II) . 

Published  by  the  Office  of  the  Federal  Register.  National 
Archives  and  Records  Administration 


Mail  order  to: 

New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


A-V  I  V 


i  \  v'C  .VXI  - 


(Hev.  //93) 


^  j 


New  Publication 

List  of  CFR  Sections 
Affected 


A  Research  Guide 


1973-1985 


These  four  volumes  contain  a  compilation  of  the  “List  of 
CFR  Sections  Affected  (LSA)’  for  the  years  1973  through 
1985.  Reference  to  these  tables  will  enable  the  user  to 
find  the  precise  text  of  CFR  provisions  which  were  in 
force  and  effect  on  any  given  date  during  the  period 
covered. 


Volume  I  (Titles  1  thru  16) . $27.CX) 

Stock  Number  069-000-00029-1 


Volume  II  (Titles  17  thru  27) . $25.00 

Stock  Number  069-000-00030-4 


Volume  III  (Titles  28  thru  41) . $28.00 

Stock  Number  069-000-00031  -2 


$25.00 


Volume  IV  (Titles  42  thru  50) . 

Stock  Number  069-000-00032-1 


Superintendent  of  Documents  Publications  Order  Form 


(Mir  PreomMg  CMr 

♦6962 


Charge  your  order. 

Ifs  eaayl 

Please  Type  or  Print  (Form  is  aligned  for  typewriter  use.)  To  Cn  yoor  orders  and  iaqiiines-(2e2)  512-2250 

Prices  include  regular  domestic  postage  and  handling  and  are  good  through  12/92.  After  this  date,  please  call  Order  and 
Information  Desk  at  202-783-3238  to  verify  prices.  International  customers  please  add  25%. 


Qty. 

Stock  Number 

Tide 

Price 

Each 

Total 

Price 

1 

021-602-00001-9 

Catalog— Bestselling  Government  Books 

■  alia  DM 

^a:tDiDM 

■■■lllll 

HHIHI 

imiiiin 

IIIIHB 

— 

[■■IIIH 

_  _  . 

Total  for  Publications 

(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


Please  Choose  Method  of  Payment: 

I  I  Check  payable  to  the  Superintendent  of  Documents 

CH  GPO  Deposit  Account  _ l~l  1 

□  VISA  or  MasterCard  Account 


(City,  State,  2LIP  Code) 

i _ 1 _ 


(Daytime  phone  including  area  code) 

Mail  order  to: 

New  Orders,  Superintendoit  of  Documents 
PXX  Box  371954,  Pittsburgh,  PA  15250-7954 


(Credit  card  expiratioD  date)  Thank  you  for  your  order! 


(Signature) 
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